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Þ ; | ; | | 3 i 


(E) To whom à Tender muſt be made. 10 


(NY) 7 be Manner of bringing Money into Court upon the common Rule. 20 


TA E 


OF THE 


Seal 11 E 8 


or THEIR 


DIVISIONS 


Tender and bringing Money into Court 


upon the common Rule, Pager. 


Y whom a Tender may be made. 
(B) What is a good Tender. 


A) . 

1. As to the Manner of tendering. 4 
5 
6 


2. As to the Thing tendered. 
(©) At what Place a Tender muſt be made. 
(D) At what Time a Tender muſt be made. 


(F) What the Conſequences of a Tender and Refuſal . 11 
(G) What the Conſequences of a Tender are, when the Party to whom it 


ought to have been made, was not preſent at the Ti ime of making it. 14 
(tÞ Of Pleading a Tender. | 
I. In general. | 
2. Of pleading uncore priſt. | 16 
3. Of pleading wncore priſt, together with tout temps pril. 7 
4. Of pleading a profert in curia. . 18 
1) What the Conſequences of a profert in curia are, 


[a] OQ4 


Ys 


-——A Table of che ſeeral TITLES, 


LO 
* 
- 


2 


5 9 At aber: Time Money muſt be brought into Court upon the common 


Rule. Page 22 


J (M) Of pleading where Money has been brought into Court upon the com- 
on Rule. 


23 


5 MN) ) "What the Conſequences are of bringing Money into Court, upon the com- 
mon Rule, 24 
(O) In what Caſes and Actions a Tender may in general be made, er Mon 


may be brought into Court upon the common Rule. 26 
P) Of tendering and bringing Money into youre ow the common Rule 
in n particular Caſes ang Action. " APs 27 

1. In Afumgfit. | | e 
2. In Covenant. 8 Es 28 
Z. In Debt. 9 28 
1 In Treſpaſs. | ; 30 
To 33 5 6 30 

Z n ſome other Then; 231 
7. In an Action 1255 * . * 


8, In an Action againſt a Juſtice of the Peace, for ſomething 5 


an the Execution of 2 Office. 33 


* - ww 


- 3 
„ p ; F - 3 
. : x 
" * 4 5 
3s: ” . N N 
N : Fs; 
. 
* % P* * 
* » 


Tenure. Page 34. 
40 What Kind of Inberitances lie in Tenure 


5 1 15 
B) What is a good Service, and when 1 compence. | 2 
00 How a Service may he extingui ed. i ws * | 37 


(D) Of whom an Inberitance muſt be held, and in what cus am change = 


made in the Services B. which it is beld. 38 
(E) Of Fenure in Fairs 8 3 
(F) Tenure in Frank Alnoign. | TY 
(G) Of Tenure by Divine Service. 42 
(H) Of Tenure by Knights Service, | 1 _ 
)- Of Tenure hy Eſcuagee . e 44 
(K) Of Tenure by Grand Serjeanty, 45 
(L) Of Tenure by Petit Serjeanty. 46 
(M) Of Trnure by Cuſtle Guard.” 46 

(N) Of Tenure by Cornage, | Fs 446 
2) Of Tenure in Socage. : | 47 
© os Of. Tenure in Burghge. Ter; i : 68 
* enure in Villainage. . 48 
Tithes. Page 49. 
< A) Of what, Tithes are in general dis. 50 
B) Of what, perſonal Tithes' are dur. 68. 
C) Of 4wbat, predial Tithes are due.” 52 
1. Of Agiſtment. | | 33 
0 Of Corn. 0 . 7 
| 5. Of divers dther Things. | | 50 
©) Of pany mixed Tithes are due. 60 
1. Of the Young of Beaſts. 61 
2. Of the Eggs and Young of! Birds and Fovk. 61 
3. Of Wool. vt Sen 2 * N I ws »*4> 5 OY. | 51 
4. Of divers other Thin gs. | 62 
() Who are capable of — Abe, . 62 
* rere bu \ „ | - 3 : (F) To 


Wl 


Eos bo." 


2. 
1 


= q 
S 

ES 
> 
nn _—_— 


"Ig 
77s 
2 
* 5 
is 
. 2 = 
* 
I. 
* 
7 
yr 
x 
FL 
| 


We 


: 7 - 
* ® > 
— 8 3 r n 
1 


. 


With their D DIVISTONS. 


— jj — EIS 


8 


(F) 20 when Parvebial Tithes + are to be paid. 


{G) To whom Extra Parochial Tithes are due. Pg 66 
(H) How phe Right to Portions of Tithes was acquired. 66 
) By whom Tithes are to be paid. | 2 66 


{K) M bat are ſmall Titbes. 


67 
4. 4 Far the Cuſtom of a n is to be rere in the Payment 7 
i 6 
| (MJ The Time and Manner of paying Perſonal Tithes, where there is 5 
Cuſtom in 4 Pariſh. 70 
(N) The Time and Manner of paying Preaial Tithes, where there is no 
Cuſtom in a Pariſb. 


(O) The Time and Manner of paying Mixed Tithes, where ere is os 


Cuſtom in a Pariſh. 74 
(P) The Time and Manner of paying Tithes due by Cuſtorn, 75 
(Q) * a Suſpenſion of the Payment of Tithes. N 76 

1. For Lands in the King's Hands. 76 
2. For Lands which have — barren. | 76 
3. Fot Glebe Lands. 77 
(R) Of 42 Modus Decimandi. 77 
| 1. Of a Modus in general. | 77 
2. Of the Certainty required'i in a Modis. 79 
3. Of a Modus amounting to a Preſcription in Not Detintande 80 
4. Of a Modus that has not been cena paid. 81 
45. Of a leaping Modus. 81 
6. Of a Modus which is too rank. 81 
7. Of a Modus that is liable to Fraud. 82 
8. Of a Modus in a Pariſh, _ only fuch Perſons as live out ef 
the Pariſh. 82 
9. Of the Extent of a Modus. 5 83 
8 Of a Prefeription in Non Decimando. 83 
(T) Of a Diſcharge of Tithes by Grant. 1755 84 
(U) Of a Diſcharge of Tithes- by Bull. 8 85 
(W) Of a Diſcharge of Tithes by Order. | 85 
(Y) Of a Diſcharge” of Tithes by Unity of Paſſeſhon. | 88 
(X) Of Agreements and Leaſes concerning Tithes. 8g 
) Of Suits-in Spiritual Courts for Subtraion of Tithes. 91 
(Aa) Where-a- Prohibition f 40 a Suit in a Spiritual Cour for Subtraftion 
of Tithes. gg -. 
(Bb) Of Suits in Exuity for Subtrafion of Tithes. 96 
| (00 Of a Bull in Equity to eftabliſh à Modus. 98 
Od) Of. an Action upon the Statute for Subtrafion of Ththes.. 99 
(Ee) Of recovering ſmall Tithes in a ſummary Way. 102 
(Ff) The Method of recovering Tithes due from Quakers. 103 
(Gg) What Remedy an Oceupier bas, when a Fe intilled to Tithes does 
not felch them away. _ 104 


Treaſon. Page 106. 


(A) Of High Treaſon in the general. 3 197 
(B) Mbo are in a Capacity of being guilty of High Treaſon. 109 
(C) Againſt whom High Treaſon may be committed. | 110 
D) of the different Kinds of High Treaſon. 111 

- 1, In compaſſing or imagining the Death of certain . 1 

2. In violating certain Perſonages. = AI 
3. In levying War againſt the King. 1 
4 In adhering to the King's Enemies. $ 
g. In 

4 


0 


a rw 


A Table of the ſeveral TITLES, 


5. In counterfeiting the Great Seal, Privy Seal, the Privy Signet, 

or the Sign Manual. | Page 119 
6. In counterfeiting or diminiſhing the Money current, 1217 
7. In bringing counterfeit Money into the Realm. 125 
8. In ſlaying certain great Officers. 126 


9. In extolling or maintaining the Power of the See of Rome. 126 


10. In refuſing a ſecond Time to take the Oath of Supremacy. 127 


11. In putting a Popiſh Bull in Ure. 5 12 
12. In reconciling any Perſon, or in being reconciled to the See 
5 of Rome. | a 129 

13. In receiving Popiſh Orders or Education. 131 


"1.98 
14. In denying the Power of Parliament to limit the Succeſſion of | 


the Crown. | 5 132 
15. In affirming that any Perſon not in the Succeſſion, as by Law 
eſtabliſhed, has a Right to the Crown. 132 


16. In endeavouring to hinder the Perſon next in the Succeſſion, 
as by Law eſtabliſhed, from ſucceeding. to the Crown. 


133 

17. In correſponding with the Pretender or any of his Sons. * 3 

18. In correſponding, or treating, with a Rebel or Enemy. 134 
(E) Of Petit Treaſon in the general. 5 N | - 134 

(F) Of the different Kinds of Petit Treaſon © © Wh 

1. In ſlaying a Huſband by his Wife. 135 

2. In ſlaying a Maſter by. his Servant. 5 136 

3. In ſlaying a Prelate by an Eccleſiaſtic, who owes Obedience 

to ſuch Prelate. | 5 535 | | 1 

(G) Of the Indiftment for Treaſon. | | 137 

(H) Of the Trial of Treaſon. Fo Reds 1% „„ 
(TI) Of the Evidence in Treaſon. | 144 
(K) Of the Judgment in Treaſon. 146 


Treſpaſs Vi et Armis. Page 150. 


(A) For what Injuries an Action of Treſpaſs Vi et Armis, does in the general 

MM | | NT 132 

(B) In what Caſes an Action of Treſpaſs Vi et Armis lies, for an Aci which 

| was at firſt lawful, but becomes afterwards a Treſpaſs with Force, ab 

i initio. | THe” | | 1 1 

[(C) By whom an Action of Treſpaſs Vi et Armis may be brougbt. 138 

1. Where any Perſonal Injury has been done. — 18 

2. Where any Perſonal Chattel has been taken or injured. 157 

3. Where an Injury has been done to any real Property. I59 
(D) For what particular Injuries an Ad ion of Treſpaſs Vi et Armis lies. 


161 

1. For an Injury done to a Man in his own Perſon. 161 

185 I. By a Battery. 5 : 161 

21. By an accidental Stroke. 162 

3. By a falſe Impriſonment. - 7588 162 

2, For an Injury which one Perſon has ſuſtained from an un- 

| lawful Act, that has been done to the Perſon of another. 167 

3. For an Injury done to a Man in his Perſonal Property. 168 

I. In his living Property. | 1868 

2. In his dead Property. | 169 

4. For an Injury done to a Man in his real Property. 173 
1. In his Land. | | i 


| | LY 
SN 2. In any Building belonging to him. E. 
(E) Againſt whom an Action of Treſpaſs Vi et Armis may be brought. 


1 
I. In the general. 5 | 12 
2. Where an Injury has been done to real Property, 181 
— | 5 (F) In 


. 
A * r . 
— 8 LA ts F . 
Der 852 D SE A apt Eon ͤ 14 
7 _— - 36 a ALY, EO * 3 5 3 2 e 3 
5 n T ere rods Kt OH 3 1 
. - 1 
2 SN "to 


U 75 £ ? 
— 3 INT , ” 
— Bui 2 — Sp 7 
oY Ds Foe OTA OS A eat 3, 
n PIR. 
e 
A; Farr ak 91 
— s 


es 


3 RIS. 


WO 


With AS DIVISIONS, 


2. After a Trial at Bar. 


Cauſe was tried. 


Cauſe. 


( F) . In what Court an Ati ion 7 T: reſpaſs Vi et Armis muſ be BOM, 
Page 18 

(G) Of the Pleadings of an Afton of 2 reſpaſs Vi et Armis. ; I 85 

1. Of the Writ. 183 

2. Of the Declaration. 187 

1. In the general. 187 

2. Of declaring with a Continuando, 192 

3. Ot the Plea. 195 

x. Of pleading in Abatement. 195 

2. Of pleading in Chief. 197 

1. The General Iſſue. 197 

2. A- Special Plea. 197 

3. Both the General Iſſue and a 1 Plea. 204 

4. Of giving Colour. 205 

4. Of Replication. 206 

1. In the General. 206 

; 2. Of making a new v Aſſignment. | 210 

n of the Evidence in an Action of Ti 8 * et Armis, 212 

Trial. Page 217. 

mY What is to be tried by the Court. 218 

(B) What is to be tried by the Record. 219 

(C) Of a Failure of Record. 220 

(D) What is to be tried by Inſpection. 221 

(E) What is to be tried by Certificate. 223 
(F) What is to be tried by the Court upon the Examination of Wimeſes 226 

(G) What is to be tried by a Jury. 227 

(H) of a Trial at Bar. BY 228 

(1) Of Trial at Niſi Prius 231 

(K) Of a Trial with Proviſo. 232 

(L) Of giving Notice of Trial. 233 
(M) Of countermanding a T rial. 234 

(N) Of putting off a Trial. 234 

(O) At what Time an Indiftment may be tried. 236 
(P) Of the Manner of Proceeding where ſeveral ſues are to be tried. 237 
(Q) Of granting a new Trial, 238 

1. In the general. _ 


3. For any Defect or Miſtake in the Judge, before whom th 


4. For any Defect, Miſtake, or Fault, in the Jury who tried & 


242 
5. For any Neglect, or an, in the Counſel or en in 


the Cauſe. 249 

6. For any Neglect, Miſtake, or Fault, in a a Party to the Cauſe, 

or one of his Witneſſes. | 249 

In an Indictment or Information. 251 

8. In a Penal Action. - 432 

9. In ſome other Action. 253 
Trover. Page 254. 

(A) 07 the general Nature F an Action of 7 rover. 254 

(B) What does in the Eye of ihe Law amount to a Converſion. * 255 

(C) Who may bring a an Attion of 77 rover. 258 

Vor. V. [b] (D) In 


RP 


A Table 5 che ſeveral TITLES, 


4 In EE Caſes an Aftion of Trover does le. 


(E) Againſt whom an Adion of Trover may be brought, 
(F ) Of the Pleadings in an Action of T. rover. 
8 1. Of the Declaration, 


— 


265 
271 
271 
276 


g 2. Of the Plea. 
| | | (8) of the Evidence in an Action of Tl rover. 


| 1 5 Uerdic. Page 283. 


(A) Of a Verdict De bene Eſſe. 


284 
| (B) Of a Privy Verdidl. 


| 3 ee 3 284 
) Of a General Verdict. | | 


_ ; 285 

9 (5 Of a Special Verditt, ö 286 
| (E) How far a Special Verdict may be amended. l : 
| (F) Of a Verdif in which the Furors did not all 


| 2 Of the Power of the Furors to depart from es in which 5s 49 
all agree, after they bad given it in open Court. 


one or more of the Jurors. 200 


(I) In what Caſes a Verdict is bad upon the Accaunt of a Miſbebaviour 25 
one of the Parties. 0 294 
(K) Of a Verdict which is found upon an Immaterial Ifue. 5 


(L) Of a Verdict that is found upon an ue, Part ef which fs infer 
Able or inſufficient in Law. 298 


(M) Of a Verdi which does not find the whole that is in 1 ue... s 298 
(NJ) Of a Verdict which finds ſomething that is not in » Or das = 
that is repugnant thereto. 
(O) Of a Yerdif where the Wards Modo et FOR. are uſed in the Traverſe 
upon which Iſſue is joined. 


(P) Of a Verdi which varies from the 2 | 302 


| = 
1. In the General. | | — I9S 


3 an Action of Aſſumꝑſit. 305 


4. In an Action of Covenant. 307 

. In an Action of Debt. | ; 307 
4 In an Ejectment. | | 309 
7. In an Action of Replevin. 


305 
In an Action upon the Caſe. „ 5 


8. In an Action of Treſpaſs. | ibs 310 


6 | 311 
In ſome other Actions. - 


12 
10. In an Indictment. 2 


5 | 5 5 (Q) Of a Verdict which does not find the Matter in Jie, with proper = 


tainty. 


(R) Of Verditt which does not And the Matter in Tue expreſy. 313 


(S) Of a Verdift which finds fame Matter in a foreign Country. 
(T) Of a Verdif which is contrary to ſome Matter of Record. 


17 
(U) Of a Verdict which is contrary to ſome Matter of Eftoppel. 317 


318 

(W) Of a Verdift which is contrary to ſemerbing that is confeſſed or admit- 

ted by the Pleadings. 318 

(XJ) What Miſtake or Omiſſion in the Pleadings is * Ya Verditt. 

(IJ) dog Miſtake or Omiſſion in the Copy ef the Iſſue delivered, is cured by 
a Verdi 


21 


(2) What the Province of the Court is, where a Special Verdict Bas 3 


found. 


(A 2 of ſome T bings which did not fall properly under any of tbe 8 
eads. 


323 


Page 61 


280 


| 2 
(H) In what Caſes a andi; is bad upon the Account of a M bebe tu 


306 


3 


320 


Uiſne 


„ 


nn WA 2 1 P 8 Js 2 A N 
, r e e n * we = 
RIOT LY 15 ROS La Xx: WE S N 

„ el 5269 

2 an . 


2 de OM 
+ r 
To, AG . Lek 
P * 
« a; os tan} 


es 
7 


SFF 


2 FO EE RE i Sfodey? I BRED 
e ENT 8 


72777 


_ 8 

5 7 

1 21 wo 

2 . ag 

+ re | 54 
= / 
*Y A Venue, what. 
RES». 15 

"AP . 

7 9 . 


Uiſne or "ITY Page 325. 


2 
(B) In what Caſes Venue is neceſſary. | | : 45 
(C) How the want of a Venue may be aided. 326 
(D) What deemed a proper laying of the Venue. 326 
(E) From whence the Venue fhall come. | 3 28 


(F) In what Caſes Venue may be 1 Wherein 329 
1. When the Motion for cha the Venue muſt be nde 5 


2. The Certainty required in the Affidavit on which the Motion 
is made. 


2 
3: Caſes in which the Venur cannot be changed. . 269 
Univerſities. "_ 330. 
( A) Univerſities, bat. | | 330 
(B) Of their Courts and Privileges of Jariſdiction; Wberein 330 
1. How they are to demand Conuſance. 333 
2. By whom it may be demanded. 334 


g. At what Time it may be demanded. 


(C) Of their Privileges with regard to tbeir Right of a to 5 ä 
Livings of Papiſts; Wherein | 


1. In what Caſes they ſhall preſent. = 
2. Whom they ſhall preſent, 335 
3 How their Right of Preſentation may be prevented. 33 


4. How Trufts made to prevent their- Right of Preſentation Fd 
be diſcovered. 335 


5: How their Right of Preſentation may be deveſted. 336 
6, How it may be avoided. 337 


Uoid and Uoidable. Page 337. 


(A) The Diſtinfion between Void and Voidable. a 


(B) What Ads are Void; wberein of the Degrees in which Alls may be 
V. bid; As 


1. What Acts are abſolutely Void, as to all Purpoſes. oy 
2. What Void as to ſome Purpoſes only. 5:2: 338 
3. What as to ſome Perſons only. 339 
4. Row Acts Void by 26a of Law, may be made good by 
ſubſequent Matter. 339. 
(C) What A8s are Voidabls only. 339 
(D) How Voidable Acts may be made good. 340 
(E) How they may be avoided. 4 341 
(F) By whom they may be avoided. : | 341 


Uſes and Truſts. Page 342. 


(A) of the Origin and firſt IntroduGion of Uſes. 344 
(B) Of the ſeveral Properties of an Eſtate in Uſe, at Common Law; Which 
l 
1. That it is alienable; wherein of the Power of oO que Uſe. "mw 
1. At Common Law. 345 
2. By the Statute of 1 R. 3. c. 1. 346 
_—y 1 5 2. That 


A Table of a Err ＋ I T L E x 


2. That it is deſcendible ; Wherein Phed 349 
1. Of the Deſcent of an Uſe in Poſſeſſion. | 349 
2. Of the Deſcent of an Uſe in Reverſion. | 350 
That it is deviſable. , 352 
4. That it is not extendible or Aſſets. 353 
That it is not forfeitable. | 353 
6. That a Woman is not dowable of an Uſe. 5 8 85 : 5 + 
(C) Of the Inconveniences of Uſes. 


(D) Of the Alterations introduced with reſpect to Conveyances to Uſes, * 2 
27 H. 8. c. 10. 


355 
E 0 the ſeveral Sorts of Conveyauces to Uſes; perein 338 
ON: T0 &f thoſe which raiſe Uſes by way of Tranſmutation of Polleſ- 


fion, ſuch as 1. Feoffment. 2. Fines. 3. Recoveries. Of 
which before, under their reſpefiive Titles: But herein farther, 


358 
of Deeds declaring the Uſes of Feoffments, Fi my and Re- 


coveries; Wherein 


| 858 
1. Who may declare Uſes. 5 359 
2. To whom they may be declared. 360 
3. In what Manner they may be declared. 360 


4. At what Time they may be declared. 
5. In what Caſes Averments may be made to Uſes. :- 362 


2. Of thoſe Conveyances which raiſe Uſes without Tranſmutation 
of Poſſeſſion; ſuch as, 362 


I, ge =p to ſtand ſeized to Uſes; Wherein 362 


Who may covenant to ſtand ſeized, and to whom. 364 


2. What Conſideration is neceſſary to a Covenant to ſtand 
ſeized, and how far it extends. 


366 
3. By what Words a Man may covenant to ſtand ſeized. 369 
. The effect of a Covenant to ſtand ſeized. 0 


37 
2. Of Bargain and Sales of which before under its proper Title. 
CE 
(F What Kind of Property may be comveyed by way of Uſe. 


372 
(G) Of the ſeveral Kinds of Uſes executed by the Statute; Such as 373 
| 1. Uſes in Ee. 5 373 
2. Uſes in Poſſibility; Wherein 


374 
1. Of Executory Fees; and the Difference where they riſe by 


way of Uſe, and where by Deviſe. 


374 
2. Of contingent Remainders, of which before under 7 itle Re- 


mainder: But herein farther, 


5 378 

1. In what Manner they are to be executed. 379 
2. How they may be defeated. | 380 

I. Where there is no Power of Revocation. 380 


2. Where there is an expreſs Power of Revocation. 381 


How they may be ſuſpended, revives or extinguiſhed, 383 


* 
5 of - the Caſes out of the Statute; as - 383 
1. Where Uſes are limited upon Uſes. | 


| 383 
2. Where Terms are raiſed and limited in Truſt; wherein 384 
1. Of Terms which wait on the Inheritance. 


8 
2. Of Terms in Groſs. 5 
3. Where Lands are limited to Truſtees to pay over the Rents 
and Profits. 385 
(1) Of reſulting Uſes, or Uſes by Implication. - | | 386 
(K) Of ſecond or ſhifting Uſes. | | 388 
(L) Of ihe Manner Y pleading Ui — 389 
Truſts. 


| 2 r 
1 2 q 8 RV a en re WG 
A Eos We 2 F . R 2 
8 . ES pt ys Ad As n n S os. en ISS 
LR Oh * . „ K (KK . . r 
E 2 * F 0 * , - ö 


9 


„ 


2 


. 


7 
* 


* 
"dd 1 * 
17 1 * 
7 
bo. 
5 7 8 
Ben 1 
\"-7 
4% 
ER 
EF _ 
1: BY 
Ws. * 
3 
4 
© 8 
-* 
1 
6 1 
—_ 
4 IJ 
_—_— 
P NN? 
Je 
4 
ip 
oY 
bel 
1 
4 
* 1 $ 
1 A 
+, 
1 
9 
ws = 
a 
2 
1 
$ 
* 
e 
— Pr 
* 
2 1 
K. 
"5 
4 
* 
by! 
2 
* 
A 
2 
= ö 
ns . 
* 
a x 
a” 
N 
5 
2 
1 
- 
8 
7 * 
_ 
1 
+ = 
N 
8 
2 4 
2 
by; 
v4 
by 
x.-Þ 
4 
- 
SY 
FS: 
a. 
£4 
* 
4 75 
* 
* 
N 
of 
+ 
+3 
* 
3 
"Xn 
* 
277 
5 
Are 
* 
5 
77 
75 
phy 
2 
4 * 
© 
$ 
*. 
— 
5 2 
. 
«, 
, 5 
3 
65.4 
PS 
2:18) 
785 
1 
KY 
* 
+> 
72 
LY 
1. 
7 
5 1 
8 
— 
by 
bo.” 
3 
5 
SL 
52 
* 
1 
= 
RA 
3 
ty 
bs) 
< 
3 
* 
FS 
+ 
Tt, 4 
7 
7 
x 
9 
i 
Hs 
* 
3s 
1 
45 
1 
S 


I! = 5 : x 
2 7 1 oy 12 — My 88 r = % - * 8 n 2 8 <7 RE: "Re. 
: DIET — 5 bw * . Rnd oY 5" Y „ as 2 5 4 5 1 9 
ec XN So — LING! 5 * 8 9 8 3 SO AE... T 7 p 
He 02 SL RF Be * E > 3 nn n 
1 n I r SLES | . Io; Se ng PI STE 
j 5 EE Eats 5 WA IS x 3 1 n Cy 3 e oy 
: . FF 


. 4 
n 
= os 

4 EE IR. 
Rez N 


n 


1 fo 8 
2 WF . "Fx Ox. 
3 ED "mk of 4 W I TION 


—_ OE II 
P 
pe 2 1p Aw 


405 
(E) In what Caſes Ti gfe Jha give rat and when be je djcharge or 
removed. 


With their DIVISION 8. 
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Truſts. | 1 Page 390. 


() By what general Rules Truſts are governed. 


(B) Vbat amounts 10 4 Declaration of Truſt, and when a 71 ruſt fruit? 10 
raiſed. 

(C) What ſhall be deemed a »efulting Iruft, or Truſt by Inplitation. _ 3 

D) What ſhall be deemed. an Advancement, and what a Truft. 395 


= (E) has Als of @ OE OY 106 Ne. & JON 


deemed. to aller ar vary the- Nature il. 


(F) What Ads of the Truſtee jointly with Ceſtui que Truſt, or by Ce . 


que Tiult only, ſhall defeat the Truſt, or deſtroy contingent Remainders. 199 


(G) In what Caſes Equity will decree Truſtees to join in a Recovery, 


with Ceſtui que Truſt. 


(H) ben a Truft is 10 be extculecd,” what Eftatt or Intereft 4 17 be _— | 
and to whom. 402 


(I) Truſtee in what Caſes favoured, and in what Caſes decreed to account. 404 
(K) How far Truſtees are anſwerable for each other. 


nary, 
(M) The Power of Ceſtui que Troſt. | | 5 


(N) Of Forfeitures by Ceſtui que Tu. 408 


Of Utury. Page 409. 


(A) Of U Uſury at Common Law. | | | > 040 


(B) Of Uſury by the Statute Law. 


3 410 
(C) What Kinds of Agreements or Contratts foall be deemed claus, and 
Tobat not. 411 


(D) What Kind of Hazard or Caſualty will bring an Agreement, & c. out of 


the Statute of Ufury. 414 
(E) V. what Caſes Securities ſoall be forfeited or avoided, on account of 
Uſury. 416 
(F) In what Caſes a Forfeiture of treble Value 2 t incurred. on account of 
Uſury. 418 


() In what Caſes Relief i is given acainf uſurious ComraBes, 419 


(H) How far Sureties are affected by uſurious Contrats. 420 


() What Informations will lie in Caſes of Ujury, and where they are good 
and where uot. — 421 


(K) Of the Pleadings in Caſes 7 Uſury. _ | 423 


(L) Of the Trial and Evidence in Caſes of Uſury. | 426 


Wager of Law. Page 428. 


(A) The Reaſon for es ho Wager fL Law. EY 429 
(B) The Manner of waging La. | „5 429 
C) At chat Time Law may be waged.” PINE 55 430 
(D) 1a what Caſes Lau may be waged. EK: 431 
(E) What Perſons muy cage their Law. Rte, 435 
(F) Againſt whom Wager of Law lies. 43 
(tz) Ia what Caſes the Defendant is barred from aging his Low by baving 
enam ned the Plaintiff on bis Attorney. 430 
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2 Table of the ſeveral TITLE 8, 


(D) What ſhall be deemed a good Warranty in Daed. 


(b How Warranties ſoall be expounded. 


374 4. What ſhall be ede Waſte in Gardens, Orchards Fiſh-ponds, 


Of Warranty, | Page 438. 
(A) The ſeveral Kinds of Warranties. wary role c 


(B) To what Things a Warranty may be e | 901 420 
(C) What Words and Clauſes in a Deed will make a Warranty. - 440 


(E) What ſhall be deemed a good Warranty in Law. 443 


(F) Of. the Nature. of a lineal Warranty, and bow far it ſoall bind. 444 


(G) . bat Jhall be deemed Jens Aﬀets 10 make a lineal nn. a Bar. 


445 
(H) Of the Nature of a Collateral Warrenly ot Common Low, and bow far 
it ſhall bar. | 


(1) Of the Alterations introduced by the Statute 1 | 447 
(K) Woat ſoall be deemed Warranties by Diſſeiſin, Abatement or Intrufin On? 


448 
9 Of ne Effetts of a Warranty in Detd. 55 449 
(M) What Uſe may be made of a Warranty in Deed. 450 
N) Vo may take Advantage of a Warranty, and againſt whom. 451 


(O) When a Warranty fhall 2 ſaid to be 1 82 er 2 ſuſpended, or 
avoided. 454 


Of aste. Page 159. 


(A) In what Subjects Waſte may be committed. © 8 460 


(B) Of the ſeveral Kinds of Waſte. | "40 4561 
5 (C) What. As ſpall be deemed: Waſte," And berein,. be AN G08 
I. What Acts ſhall be deemed Waſte in Lands. 462 


2. What Acts ſhall be deemed Waſte in Trees, and Woods. 462 


3: Whar ſhall be deemed Waſte | in digging for Gravel, Mines, &c. 


W 46 


Dove houſes, Parks, c. 465 

5. What ſhall be deemed Waſte with reſpect to Houſes, &c. And 
herein, 465 
Of what Things annexed to the Freehold Waſte may be com- 
mitted. 466 

\D) 2 hat ſhall be deemed Waſte with reſpe? to ecclef et Perſons. 467 
(E) What Waſte ſhall be deemed excuſable. 468 

(F) What Waſte * be deemed juſtifiable, by reaſon o tbe Intereſt . the 
Party. 46 

(G) Who may bring an Attion of Waſte. 1 725 
(H) Againſt whom ihe Action may be brought , Herein, $1 473 
I. Againſt whom may be brought for Wale done * a Stranger. 
| 478 
2. How far it lies againſt 3 1 3 


a) At what Time an Adtion of Waſte ſhall be brought. 


(K) Of the Proceſs and Proceedings in Actions of Waſte , And FR 482 


1. In what Caſes the Action ſhall be brought in the Tenet. 485 


2. In what Caſes it ſhall be brought in ms Tenuit. 486 
(L) Of the Pleadings in Actions of Maſte. 487 
(M) Of the * in Actions of Waſte, on what Kall be 8 

en. 491 


2 | | — (N) In 
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With their DIVISIONS, 


And herein, 


(O) What Relief wy be given in Equi in Caſes 4 Waſte. 


= (A) What is a Will and Teſtament, and wherein they differ. 
5) Who are capable of making a Will and Teſtament. 
x (C) What are the Requiſites to conſtitute a good Will. 
(D) Of the ſeveral Kinds of Wills and Teſtaments; Wherein, 


1. Of Wills in Writing ; And here, 
Tenements, &c. Wherein, 


written. 


Publication, &c. 


will make a Deviſe good. 


3 | What ſhall be a good Will in Writing of Goods ng 
2 en 518 
=—_ 3. What ſhall be ſaſicient Proof of a Will; Wherein, 518 
99 5 | 1. In what Caſes Deviſees, Legatees, and Creditors 
oF = be admitted to prove a Will; and, 320 


"ow the original Will. 
7% of Nuncupative Wills. 


_— 
EPA. 
8 536 


(F) ks Wills, Sc. may be cat 
(G) How Wills may be avoided , wherein, 


Where a Will ſhall be ſet aſide for Fraud, &c. 
4 Where Fraud in obtaining a Will is examinable 


© 


1. What ſhall be deemed a Revocation of a Will. 


(N) 2 what Caſes in 8 Waſte may be reſtrained by Injunttion in Eguity; 


Page 493 


How far it may be reſtrained in Equity, notwithanding the Wa 
without Impeachment of Waſte, be contained in the Leaſe, &c. 


494 
496 


Ok Wills and Teſtaments. Page 500. 


301 
501 
504 
505 
506 


1. What ſhall be a good Will in Writing to pai Lands and 


506 


1. In what Language and Hand a Will may be 


508 


2. Of the Circumſtances of Signing, Atteſtation, and 


508 


3. Of the Republication :—As, what will amount 
to a Republication, and where a e 


What the Law is where the Probate differs 


25 | 


(E) Of the Nature and Effect of a Will and T Namen., and of 4 a Code. 


524 
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Tender and bringing Mo- 
ney into Court upon the 
common Rule. 


Tender is an Offer to pay a Debt, or perform a Duty. 


Bringing Money into Court is depoſiting Money in Court for 
the Satisfaction of a Debt or Duty. 


In every Plea of Tender, where Money is the Thing demand- 


— 


ed by the Action, and the Debt or Duty is not diſcharged by the Tender 


and Refuſal, Money may be brought in without the Leave of the Court i. 


Nay it muſt, as will hereafter appear, in ſuch Caſes be brought into 
Court. 


But as others Things, as well as Money, may, where a Tender is plead- 


ed, be brought into Court, this is with more Propriety called bringing! in- 


to o Court generally, than a bringing Money into Court. 


In all other Caſes, the Leave of the Court muſt be had, before Money 
can be brought into Court. | 


The Rule, under which this Leave is granted, is, as in the Caſe of an 


Eje&ment by a Mortgage, founded upon a particular Act of Parlia- 
ment. 


At other times it is ordered, that the Money brought into Court ſhall 
be ſtruck out of the Plainciff 's Declaration, ang chat the plainciff ſhall not, 


at the Trial of the Iflue, be permitted to give any Evidence as to this 


Money. 


This Rule, by which the Money brought into Court is didered to be 
ſtruck out of a Declaration, is, from its being more frequently granted than 


that by which it is ordered that the Proceedi ings ſhall be ſtayed, called the 


common Rule. 
As the common Rule, which was acradaged to ſupply the Defect of 


having made or pleaded a Tender, is the only one which falls properly un- 


der Conſideration in this Place, it is not intended to treat at profeſſedly of 
the ers. 


” a 2 * 
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| Vader this ride it will be necefry 7 ge, 


"Try By whom a Tender may be made, 
f c) ods is a good Tender. 


ef! 8 4 10 AJ to the Minter of Wei 5 
2. As to the Thing tendered. # 


Vol. V. — i= —— LS 


In other Caſes, it is founded upon that diſcretionary Power, which is, for 
the furtherance of Juſtice, veſted in the Court. 


By the diſcretionary Rule it is ſometimes ordered, that, upon bringing 
Money into Court, all proceedings in an Action ſhall be ſtayed. 


: Tender and b diinging Money 


(O At what Place a Tender muſt be made. 
(D) At what Time a Tender muſt be made. 
(E) To whom a Tender muſt be made. | 
(F) That the Conſequences of a Tender and Refuſal are. 


if or the Confequences of a Tender ate, when the 


arty, to whom it ought to Have been made, was not 


: Tele at the Time. of making it. 
() Ok pleading a Tender. 


In general. 
2. Of pleading uncore prift, 


3. Of pleading uncore prift, together with tout temps 
priſt. 


4. Ot pleading a profert i in curia. 
a cahat the Conſequences of a profert i in Curia are. 


(0 The Banner of bunging Boney into Court upon PL 


common Rule. 


2 (L) At what Time Money muſt be bzought into Court up. 
on the common Rule, 


d) Ot pleading where Money has been bzought into 
Court upon the common Rule. 


(N) What the Conſequences are of bainging Boney into 


Court upon the common Rule. 


(0) In what Cafes and Attons a Tender may in general. 


be made, oz Money may de bzought into Conrt up0R 
the common Rule. 


* Ok tendering and biinging Boney into Court upon 
the t common Rule in partientar Cafes and Aﬀtons, 


1. 10 aſtumpfit. 
2. In Covenank 
, In Debt. © 
| 4. In Treſpaſs. 
5. In Trover. 
6. In ſome other ARione; 
J. In an Action upon the Caſe, 
5 s. In an Action againſt a Juſtice of the Peace, for ſome 
* done in the Execution of bis Office. 


0 By whom a Tender may be made, 


UCH is the Connexion, betixt. making a Tender and bringing Mo- 

ney into Court upon the common Rule, chat it has been thought pro- 
per to treat of theſe two Things under the ſame Title: Yet the \ Defign i is, 
that they ſhall, as far as it can be conveniently done, have a diſtin& 
r 1 75 
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Wherever the Right of rendering is perſona, it cannot be Feriſed by 7 24. 13 


any other than the Party in whom it is. e 1%. 205. 
A Tenant, who is liable to a Writ of Ceſſavit, muſt; if he would pre- 55, 77% 5 
vent the Lord from recovering his Land, in Perſon tender the Rent, which 29. Term B. 
is in area.... ON 10s LOW eee n eee Ley 102. 
If a Feoffment is made; with Condition that, if the Feoffor pays a Sum 1 hp. 208. 
of Money to the Feoffee, it ſhall be lawful for the Feoffor and his Heirs 
to enter, and the Feoffor dies before the Money is paid, no Tender can be 
made either by his Heir or Executor: For the Right of tendering is in 
this Caſe perſonal, the Meaning being the ſame, as if the Words had been, 
if the Feoffor during his rn wage Monty. ee ee 3 
But if a Tender is made by a Servant, or by a Stranger, on the Behalf C.. E/iz. 48. 
and by the Deſire of the Party, it is as good, as if made by the Party C and 
himſelf. — : 9, JF a cn avon EY 
Wherever the Right of tendering is not perſonal, a Tender may be Lac 107 
made by any Perſon, who is a Privy to the Party in whom it originally 7 17 l 3: 
8 „ 3 ib = 20, 208. 
If a Feoffment is made, with Condition that, if the Feoffor pays a Sum of 1 i. 206, 
Money to the Feoffee on a Day certain, it ſhall be lawful for the Feoffor 208. 209. 
and his Heirs to enter, and the Feoffor dies before the Day, a Tender ma 4 Rep. 123. 
be made at the Day, either by the Heir of the Feoffor, as privy in Blood, 5 
or by his Executor; as privy in Repreſentation 3 becauſe tlie Right of ten- 2 


dering is not in this Caſe perſonal. 


A Teſtator deviſed Land to Anne his Wife for Life, Remainder to 10 Mod. 4193 


Daniel his ſecond Son in Fee; provided nevertheleſs, that, if Nathaniel his 424, 425. 


third Son ſhould, within three Months after the Death of the Teſtator's Mark and 
Wife; pay the Sum of Five hundred Pounds to Daniel, his Executors or Mart. 
Adminiſtrators, then he deviſed it to Na/hantel and his Heirs. As Nathaniel, 

who ſurvived the Teſtator, died in the Life-time of the Teſtator's Wife, a 


Doubt aroſe, whether the Heir ef 'Natha#id ſhould, on Payment or Fender 


of the Money within the Time limited, be intitled to the Land? The 


Opinion of Parker Chancellor, and Feky!l Maſter of the Rolls, who both 
conſidered it as a meer legal Qu 


| eſtion, was, that, as the Right of paying 
or tendering the Money was not in this Cafe perſonal, it deſcended to the 


Heir of Nathaniel. 1 503 TE: e te of . 
Wherever a Grant is of an Eſtate, with Conditiom to be void upon tender- ; infl. 200% 


ing ſome Thing therein mentioned, 4 Tender, if the Right of making it 204: 


is not perſonal, may be made by any Perſon, alrthobgh not 4 Privy to the 
Grantor, who afterwards becomes intereſted in the Condition. N 

Sir Francis Englgſield by Indenture covenanted to ſtand ſeiſed, of the Ma- RN 12, 73. 
nor of Englefeld, to the Uſe of himſelf for Life, and then to che Uſe of FHH 
Francis Englefield his Nephew and the Heirs of his body, and then to the Uſe Caſe. 
of the right Heirs of his faid Nephew,” who' was at the Time of making the 
Deed an Infant. In the fame Indenture it was fait, that the Covenant, in 
Favour of the Nephew; Was not intended to be abfolute during the Life of 


Sir Francis; and, with a View that his Uncle might, if as he grew up he 
ſhould prove extravagant or be addicted to any enormous Vices, have 4 


Check upsn him, it was provided, that, if the Uncle ſhoud by himfelf, or 
by any other perſon during his natural Laäfe, tender to the Nephew a 
Ring of Gold, wich an Intent: to Malte the Uſes of thb fuld fadentute 
void, then all the ſaid: Uſes ſhould' be void. Sir Francis being after- 
wards attainted of High Treaſon by Act of Parliament, and the faid 
Manors being thereby declared forfeited to Queen Elfnbeib, fhe authorized 
two Perſons to tender 4 Ring of Gold tb the Nephew;- with Intent to 
make the Uſes of the ſaid Indenture Vt” Ugo he's Nekkiön able, 3 
whether they were by this' Fender made void? It Was infifted on Bellaf 
of the Nephew, that, as the Subſtance of Condition, under which thee 


„ 1 —— . 8 „ — 


5 Tender and bringing Money 


— "ES 


Utes ak be avoided, was the Intention of Sir Francis, and the Tender 
of the Ring was only an outward Ceremony for declaring ſuch Intention, the 
Right of tendering was. ſo inſeparably annexed. to his Perſon, that it could 
not be transferred; that, as this Conveyance. was founded in natural Love and 
Alffection, the Uncle would, which no Stranger could do, have exerciſed 
theſe in judging of the Diſpoſition of his Nephew z and that this agrees 
with the Rules of the common Law: By which the Guardianſhip of an 
eldeſt Son, which the Law of Nature gives to the Father, is ſo inſeparable from 
him, that ic can neither be transferred or forfeited. But the whole Court 
were of Opinion, that the Recital of the Cauſe, which might induce the 
Uncle to leave this Power in himſelf, was only a Flouriſn or Preamble, and 
no Parcel of the Condition, which conſiſted ſolely in the Tender of the 
King; and that this might be tendered, under the Words of this Condi- 
tion, by any other Perſon as well as Sir Francis; and conſequently that 
che Right of tendering, it not being a was now devolved upon 


„ tlie, Sen, 
t 1. 20 It is in general true, that no Tender can be made by a a mere Stranger, 
who has no Intereſt 1 in tae Condition, upon which the Right of tendering is 
founded, 


Co. Eiiz.132, If the Money, 1 upon a Mortgage of an E s Eſtate, is tendered by 

pf rao and a Perſon, who is neither Guardian of the Infant, nor has uy Intereſt i in che 

Oe. Eſtate, this is a void "Tender, | 

1 l. 206. But any Perſon may make a Tender. on he Behalf of an Ideot, of: any 
Age whatſoever ; for the Law, by reaſon of his en Difability to act 
for en, allows this to be done out of Charity. 


00 . is a good Tender. 


. As to the Banner of tendering. 


U 


Lateh 70. | Tender is not t good, leſs the Perſon, who rakes Its | declares upon | 


ere and what Account it is made. 
arding. 


1 It is not enough for a Party, who ads to make a Tender, to ſay 
6 toe Lip b is ready to pay a Debt, or perform a Duty: But he muſt mae: an actual 
3 Lev. 3644 " Ole. to Pay the one, or bee the other. 


12 Med. 353. 


Neg. Suck A Mortgagor faid to a Mortgage, here I am ready to pay you the 


ling and Cong. Money due on the Mortgage: But kept the Money, which was in a Bag, 


all the Time under his Arm. This was held to be no good Tender. 
5 Rep. 115, But an actual Offer of Money in a Bag is a good Tender, provided it 
Hades Caſe. can be proved, that the Sum propoſed to be tendered was in it: For it 
1 Ia. 208. is uſual to carry Money in Bags; and it is the Duty of the arty who re- 
ceives it to tell it, and ſee that there is no bad Money. 


Str. 777. NEW . * Contract was by 4. to pay B. ten thouſand Pounds, upon his transferring 


Dale of Rut. to A. or his Order, one thouſand Pounds South-Sea Stock. B. for the Sake 


| land and of inticling himſelf to the Money, made an actual Transfer of the Stock, 


Hodſon. and afterwards, becauſe A. did not come, or ſend his Order, to accept the 
Stock and pay for it, the Transfer was vacated. 
But this ſeems to have been done ex abundanti Cautela : For it has been 
held, that an actual Transfer is not neceſſary in a Tender of Stock. 


« Raym. 
— £ _= In Covenant the Plaintiff declared, that the Defendant had agreed to pay 


ges and K, him two thouſand Pounds, upon his transferring to {the Defendant one 


 lingworth, thouſand Poynds Hudſan 5 Bay Stock; and the Fhintiff averred, that he was 
12 Mad, 530. ready 


* 
1 


oy A 
N 3 


into Court upon the common Rule, = 


| ready at the Day and Time; and offered to transfer the Stock. It was held 


that this, although there was no actual Transfer, was a Tender ſufficient to 
intitle the Plaintiff to the Money: 


2. As to the Thing tendered. 
Wherever à Debt is ſingle, the whole of it muſt be tendered. Bro. Tink. 


pl. 39. 
It was heretofore held, that a Tendet of Rent muſt be of the whole 2 Lill. P. R. 


Rent, without deducting the Land Tax. 688. 


But in every Land Tax Act made of late Years there is this Clauſe, * And 30 C. 2. 4. 3. 
« the ſeveral and reſpective Tenant and Tenants of all Houſes, Lands; Te- C15, 16. 
<« nements and Hereditaments, in England, Wales, or Berwick upon Tweed, 
“ which ſhall be rated by virtue of this Act, are hereby required and au- 
e thorized to pay ſuch Sum or Sums of Money, as ſhall be rared upon ſuch 
« Houſes, Lands, Tenements and Hereditaments, and to deduct out of the 
<« Rents ſo much of the ſaid Rate, as, in reſpect of the ſaid Rents of any 
% ſuch Houſes, Lands, Tenements and Hereditaments, the Landlord ſhould 
and ought to bear; and the ſaid Landlords, both mediate and immediate; 
& according to their reſpective Intereſts, are hereby required to allow ſuch 
„ Deductions and nee upon Receipt of the Reſidue of the ſaid 
e Rents.” 


But, if A. is indebted. to B. in divers diſtinct Debts, B. may tender the Bro Tend. 


whole of any one of theſe Debts. . 39. 


A Tender of more than is due is good for what is due 1 For omne majus us 5, Rep. 119: 
continet in ſe minus; and it is at the Peril of the Perſon to whom the Ten- 1 9 _ 
der is made; if he takes more than his due. 9 


If the Condition of a Bond is, that the Obligor ſhall, at a Day and Place 1 Leon. 68. 


certain, pay twenty Pounds, or deliver ten Kine, at the then Choice of the hes NET OR 


Obligee, a Tender muſt be both of the Money and the Kine. 


A "Tender in any Money coined at the Mint, upon which there is the Ceinb. 337. 
King's Stampt, is good; for all ſuch Money is current in Proportion to ts Dixod and 


Willoughs. 
Value without any Proclamation, . | oughs 


1 /nft. 207. 
 Sah. 446. 
If a Contra is to pay a hundred 3 in 107 foreign Coio, a Ten- Lat. 84. Ward 
der to the Amount of that Sum in any current Coin of this Kingdom and Rig bin. 
is good, 
If Money is made current by, Proclamation at a higher Rate than its 
intrinſick Value, a Tender in ſuch Money, according to the Value it ig 
current at, is good. 


Queen Elizabeth had ſome mixed Money coined at the Mintz and ſent Dav. 18. 


it into Jreland, with a Proclamation to be current there at a certain Value; The Caſe of 


and by the ſame Proclamation a Stop was put to the Currency of all other Pix4d Ae. 
Coins in that Kingdom. It was held that a Tender made in this Money 
was good. 
But if the Money, which has been tendered, becomes aficrwatds current 8. 
a leſs Value, than it was current at when the Tender was made, the Party 


who refuſed to accept it muſt bear this Loſs. 


In Debt for rent, the Defendant pleaded a Tender of the Rent in Pieces . "FRE 
of Enghſh Money called Shillings, every one of which was, at the Time Barrinton and 
of the Tender, current at the Value of twelve Pence, and that he yet is pang 
ready to pay the Rent in the ſaid Pieces at that Value, and brings the ſame ©7” 


into Court. The Plaintiff demurred, and for Cauſe alledged, that, before 


the bringing of the Action, the ſaid Pieces of Money were by Procla- 
mation made current only at the Value of fix Pence: But he afterwards 


Yor. V. | 82 | en 


* , 


„% Tender and bzinging Money | : 


| Bro. Cond. ſhall be paid, or that Goods ſhall be delivered, at a Place certain, a 


2 Will. 378. Perſonal Notice was given to a Mortgagee, the Day before the Twenty- 
_ Gyles and 


thought proper to accept the Money, according to the Value when the bs. 


Tender was made, 
« Rep. 114. If any foreign Coin is made current in this Kingdom by Proclamation, 7 
IVad:s Caie. a Tender in ſuch Money is good; for it thereby becomes lawful Money of 4 
: ft. 207. this Kingdom. Y 
1 Inſt. 208. If the Money tendered is once accepted, the Acceptor has no Remedy, by 
| although fome of it be counterfeit, or deficient in Value, or although there 3 
is not ſo much as it was tendered for: Becauſe it was his Nuty to have 5 
| examined and told it, before he accepted it. | 1 
« Rep. 115, The Party, to whom Money was tendered, had accepted it and put it into Þ 
his Purſe: But, upon examining before. he left the Place, he found ſome 9 
counterfeit Pieces amongſt it, and for this Reaſon refuſed to carry the Mo- by 
ney away with him, It was held, that, as he had not objected to the = 
Money before he did accept it, he could not do this afterwards, 2 
Fey Caf. Abr. A Tender of a Bank Note, as Money, is not ſtrictly ſpeaking a legal n 
31 3 Tender: But, if the Tenderer offers to turn it into Money, that makes it 1 
e f Dad. aA good Tender . : | | | ; \ 
828 It ſeems reaſonable, that a Tender of any Sort of Goods ſhould, un- 2 
leſs they are to be delivered according to ſome Sample, be made in a, mid- IS 
dling Kind of Goods of the Sort. > | | 78 


9 


0 At what Place a Tender muſt be made. 
3 I the Contract is, that Money in Groſs, or Rent iſſuing out of Land, 


pl. 11. Tender can only be made at ſuch Place. 
1 Ia. 210. | | | : 


Freem. 149. - | LEW by | 8 | 
Bro. Tend. If no Place is appointed for the Payment of Money in Groſs, a Tender 
21.17. muſt be made at what ever Place the Perſon, to whom it is due, happens to 
1 nft. 210. be: But, if he is out of England, the Party who ought to pay the Money is 
not bound to go out of the Realm to ſeek him. | 
1 Infl, 210. So, in the Caſe of Money due upon a Mortgage, it was formerly held, 
that this, which is to be conſidered as Money in Groſs, and collateral to the 
Title of the Land, muſt, if no Place is appointed for the Payment thereof, 
be tendered to the Perſon, if he is within Englanlt . 
But it has been held in the Court of Chancery, that a Tender to the 
Perſon is not in ſuch Caſe neceſſary. Fed 
1 Chanc. Ca. A Mortgagor, after a Mortgagee was in Poſſeſſion under a forfeited 
29. Manning Mortgage, went to the Morigagee's Houſe with Money ſufficient to redeem 
and Bar”. the Eſtate, and tendered it there: But it did not appear that the Tender 


was to the Mortgagee, or that he was in the Houſe at the Time; yet this 
was held to be a good Tender. | 7 | | 
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fifth Day of March one Thouſand ſeven Hundred and Twenty-two, that 


the Morrgagor would, on the Twenty- fifth Day of the September following, 
between the Hours of Ten and Twelve in the Forenoon, tender the prin- 


cipal Money, which was one thouſand Pounds, and all Intereſt due thereon, 
in Lincoln's Inn Hall, and a Tender was accordingly made. It was object- 
ed, that, no Place deing appointed in the Mortgage Deed for the Payment 
of the Money, the Tender ought to have been made to the Mortgagee in 
Perſon ; But the Tender was held te be good, and by King Chancellor, the 


Money 
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into Court upon the common Rule. 7 
Money being lent in Town, and no Objection being made by the Mort- 
gagee to the Place when Notice was given him, it would be very hard to 
compel the Mortgagor to travel with this great Sum of Money to Oxford, 
where the Mortgagee lives. | | 
If no place is appointed for the Payment of Rent iſſuing out of Land, 1 Hf. 210, 
a Tender upon the Land is good, for it is not in this Caſe neceſſary to make 211. 
a Tender to the Perſon. Bro. end. 
Pl. 18. pl. 38. 
But although a Tender to the Perſon is not, in the Caſe of rent iſſuing Cre. Flix. 48. 
out of Land, neceſſary, a Tender made to the Perſon would be good. Crop and 
| | | | Hambleton. 
If any ſpecial corporal Service is reſerved in a Grant of Land, this, Re 
although iſſuing out of Land, muſt be tendered to the Perſon of the 211. s 
Grantor ; and the Tenant muſt ſeek him to whom it ought to be done, it Bro. Tend. 
he is within England. | fl 17. 
If no Place is appointed for the Delivery of heavy Goods, a Man is not 1 Ul. 210, 
bound to carry ſuch Goods with him, and tender them to the Perſon to 
whom they ought to be delivered ; for, if he goes to fuch Perſon to know 


at what Place he will receive them, and afterwards tenders them at that 
Place, it is a good Tender. | | 


. — * "WIE Wn PO Gy 1 * 8 


(D) At what Time a Tender muſt be made. 


> VERY Tender, whether it be given by the Common Law, or by Bro. Texd. 
E. Statute, muſt be made before an Action is commenced. 8 3 5 6 
| : = T9 . a 5 1 A. c. 10. ; 


| V . . 

In Treſpaſs the Defendant pleaded, that he tendered Amends before the Cre. Car. 264. 
Action was commenced, to wit on the ſecond Day of O#ober. The Plain- ates and 
tiff replied, that, before this Tender, he had ſued out a Latitat, tefte the laſt Pater. 
Day of the preceding Trinity Term, and had thereupon procured the De- 
fendant to be arreſted, Upon a Demurrer this Tender was held to be void: 

For a Tender, after the ſuing out of a Latitat, as well as one after the ſuing 
out of an original Writ, comes too late. 5 

But where a Tender has in fact been made before a Writ is ſued out, 
the Court, out of which ſuch Writ iſſues, will upon Application take Care, 
that the Tender ſhall not be made void, by any Relation of ſuch Writ to 
a Day anterior to the Tender. | 5 | 
A Defendant pleaded a Tender on the fourth Day of May ante diem ex. Str. 633. 
hibitionis Bill. The Plaintiff replied non obtulit ante diem; and, in order e and 
to ouſt the Defendant of the Benefit of his Tender, made up the Paper Book 8 
with a general Memorandum. As by this Means the Writ would — re- 
lated to the firſt Day of the Term, which was before the fourth Day of 
May, the Court of King's Bench, an Affidavit being laid before them that 
the Writ was not ſued out till the ſixth Day of May, made a Rule, that 
the Plaintiff ſhould make his Memorandum ſpecial, as to the Time of ſuing 
out the Writ. | 1 | Sn 

A Tender was pleaded to have been made on the thirteenth Day of 2 Barn. 289. 
January. The Plaintiff replied an Original 2e the ſecond Day of Ja- %% and 
nuary. Upon Application of the Defendant, the Court of Chancery or- * 
dered the zeſte of the Original to be altered, from the ſecond Day of Ja- 
nuaiy, the common 7eſte Day of an Original returnable on the Octave of 
St. Hilary, to the ſixteenth Day of Fanuary, on which Day the Inſtructions 
tor the Original were left with the Curſitor, | 


In 


3 0 


8 Tender and bzinging Money 
2 Inft 107. In Treſpaſs Damage feaſant, a Tender muſt be made before the 


R Hep. 147. 


Fitz. N. B. 69. 


1 Inſt. 107. 
8 Rep. 147: 


Fitz. N.B 69. 


1 Inſt. 107. 


8 Rep. 147. 


5 Rep. 76. 
Piltington's 
Caſe. 

Cro. Elix. 8 13. 
8 Rep. 147. 


| Lutw. 1262. 


Alwaies and 
Brown. 


8 Rep. 147. 


1 1p. 107. 


1 Inf. 211. 


Ploxod. 1 72, 
173. 

Bd. Tend. 
pl. 41. 


5 Rep. 114. 


Ce. Eliz. 73. 


Allen and 
Andrews. 


Beaſts are diſtrained, or between the Time of diſtraining and impounding 
them. | | | 

If the Tender is made before the Beaſts are diſtrained, the Diſtraining 
them afterwards is unlawful. _ 2 


If it is made after the Diſtreſs and before the Beaſts are impounded, the 


impounding them afterwards is unlawful, 


But a Tender is not good after the Beaſts are impounded : For, as 
they are then in Cuſtodia Legis, the Party who diſtrained has no Power to 
deliver them. 


* 


Ik divers Beaſts are diſtrained, and only one them is impounded be- 
fore a Tender is made, ſuch Tender is not good. 1 


But, after the Right of making the Diſtreſs has been tried in Replevin, | 


the Plaintiff in this Action, notwithſtanding there is Judgment of Return 
irrepleviſable for the Avowant, may tender the Damages awarded, and, if 
his Cattle are not thereupon delivered, he may have an Action of Detinue 
8 1 wy 
If Money is to be paid, or Goods are to be delivered, at a Place certain, 
upon or before a Day certain, a Tender cannot be made before the laſt 


Day appointed for the Payment of ſuch Money, or the Delivery of ſuch 


Goods. 


In Debt upon Bond, conditioned for the Payment of fourteen Pounds 
at a Place certain upon Michaelmas Day, or within one Month after, the 


Defendant pleaded, that two Days before the End of the Month he tendered 


the Money at the Place, and that no Perſon was there to receive it, Upon 


a Demurrer, this Tender was held to be void; Ef per Cur : It ſeems hard, 


12 Med. 421. 


Hammond and 
Ouden. 


that a Tender, when the Plaintiff was abſent, ſhould be good; and to 
compel him to attend the whole Month would be unreaſonable. 

In aſſumꝑſit upon the Caſe the Plaintiff declared, that, in Conſideration 
of ſeventy Pounds by him paid to the Defendant, the Defendant promiſed to 
deliver certain Goods to the Plaintiff at a Place certain upon or before the 
eighteenth Day of January, and the Plaintiff alledged, that the Goods 
were not delivered at the Place upon the ſaid eighteenth Day of January. 
After a Verdict for the Plaintiff, it was objected, that the Breach of the pro- 
miſe was not well laid in this Declaration, it being only alledged, that the 


Goods were not delivered upon the eighteenth Day of January, whereas the 


pm might have been well performed, by delivering them upon ſome 


1 Inf. 21t. 


Plonud. 172, 


173. 
Bro. Tend. 
pl. 41. 


5 Rep. 114. 


ay before that Day: But the Declaration was held to be good; Et per 


Cur': The Defendant, as the eighteenth Day was the laſt Day appointed 


for the Delivery of theſe Goods, could not have made a Tender upon any 
Day before, which would have been ſufficient to have excuſed his delivering 
them upon that Day. . | 
Where Money is to be paid, or Goods are to be delivered, at a 
Place certain, upon or before a Day certain, the Tender muſt not only be 
made upon the laſt Day limited for ſuch Payment or Delivery: But it muſt 


alſo be made at the uttermoſt convenient Time of that Day ; far, as one 
Party has till the uttermoſt convenient Time of that Day to pay the Mo- 
ney, or deliver the Goods, it would be unreaſonable, that the other ſhould 
de obliged to attend, for the receiving either of theſe, before that 


Time. 


But, 
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Sun ſets, would perhaps be quite nugatory, 


into Contrt upon the common Rule. 


But, although the Party, who ought to pay Money, or deliver Goods, Phwd. 173. 
at a Place cerram, has till the uttermoſt convenient Time, of the lat Day 1 Eff. 202. 
limited for fuck Payment or Delivery, to do either of theſe in, a Tender 5 5 11 
is not good, unleſs. there be, after it is made, time enough, before the Sunn * 
ſets, to examine and tell the Money, or to examine and take Account of 

the Goods: For, if a Man ſliould be compelled, to receive either Money 

or Goods in the Dark, there would be great Danger of his being im- 

oſed ; | e | | 

: * that the Law gives the uttermoſt convenient Time, of « Rep. 114. 
the laſt Day limited for the Payment of Money, or Delivery of Goods, at 1 If. 202, 
a Place certain, to pay ſuch Money of deliver ſuch Goods, yet, as this , % 4 
is done ſolely for the Conveniency of the Parties, that neither may be . 


obliged to give longer Attendance than is neceſſary, if it happens, that the 


Parties meet at the Place, at any other Time of that Day, or upon any 
other Day within the Time limited for ſuch Payment or Delivery, and 4 
Tender is made, ſuch Tender is Gold. 

And it has been doubted, whether, if the Party, who ought to pay 12 Me. 4221 


Money, or deliver Goods, at a Place certain, upon or before a Day certain, Ferm. 433. 


gives Notice to the Party, to whom ſuch Payment or Delivery ought to be 


made, that he will pay ſuch Money, or deliver ſuch Goods, upon ſome 
Day before the laſt Day limited for ſuch Payment or Delivery, and after- 


wards makes àa Tender at the uttermoſt convenient Time of that Day, ſuch 
Tender would not be good. | 


If the Money which is to be paid, or the Goods which ate to be deli- 


vered, at a Day certain, cannot, by reaſon of ſome Circumſtance that is 
not ih the Power of either Party, be paid, or delivered, at the uttermoſt 


convenient Time of that Day. before the Sun ſets, a Tender at the utter- 


moſt convenient Time, that ſuch Payment or Delivery can on that Day 


be made, would be good. 


k a 


If a Contract be to transfer Stock at a Day certain, a Tender of trünſ- 12 Mad. 5 305 


ferring may be made at the uttermoſt convenient Time of the Day, before 533. Lance- 


the Books are ſhut ; for, as the Stock cannot be transferred after the Books te, — 
are ſhut, a Tender at the uttermoſt convenient Time of the Day before tze? 


It ſeems to have been formerly held, that if, a Contract is for ttansferting Sal. 624. 
Stock at Day certain, a Tender may be made at the uttermoſt convenient Lancaſbire and 
Time of that Day, before the uſual Time of ſhutting the Books, = Kilkagwor th. 


„ oe fb RET; 12 Mod. 533. 
But another Doctrine has been ſince laid down. 4 234. 4) 

A Tender and Transfer of Stock were made at the uttermoſt cohve- $14. 577. 
nient Time, before the ſhacting of the Books at one, which was the ufual Date of Rat- 
Hour for ſhutting the Books of that Stock: But, the Party, who Had con: ln and 
tracted for the Stock, not being there to accept and pay for it, the Tranf- 1 72 * 
fer was vacated before the Books were ſnut. As there was more Huſſneſss 
that Day, than could be tranſacted in the Morning, the Books were opened | 
again in the Afternoon; and ſeveral Transfers were made. Upon the Trial 
of an Action, brought for the Money which was to have been paid on 


transferring this Stock, the Jury found for the Plaintiff: But a new Trial 


was granted. Upon the ſecond Trial, which was at Bar, it was held by 
the Court of King's Bench, that this Tender was not good: For that the 
general Rule, that a Tender muſt be at the uttermoſt convenient Time of 
the Day, ought not to be broke through, except in Caſes of Neceſfity ; 
and that in the preſent Cafe there was no Neceflity to do this, becauſe, as 
the Books were opened in the Afternoon, and the Defendant might have been 
then ready to accept and pay for the Stock, the Tender ought to have 
been made at the uttermoſt convenient Time before the ſhucting of the 
Books for that Day. | | F 
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10 Tender and bxinging Money 

i i Money 1s to be RP or. Goods'are to be deliveted,” at a Place datein, | 

Dyer 354. . Notice, although no Time is fixed for ſuch Payment or Delivery, may be 
given to the Party, to whom the Payment or Delivery is to be made, that 
the Money will be paid, or the Goods delivered, upon a Day therein men- 

tioned; and a Tender at the uttermoſt convenient Time of that Day will 

be good. 

8 Rep. 92. ff a Man is bound to pay twenty: Pounds at any Time during his Life, 

Frances's Caſe. at a Place certain, the Obligor cannot tender the Money when he willz 
For then the Obligee would be under a Neceſſity of perpetual Attend- 
ance: Bur, if he gives Notice to the Obligee, that upon a Day certain he 
will pay the Money, a Tender at the Place at the uttermoſt r b Time 

of that Day is good. 

1 Inf. 202, Although no Time is Gixed for the Payment of Money; + or Delivery of 

211. _ Goods, if the Party, who ought to pay the Money, or deliver the Goods, at 

1 1 , a Place certain, accidentally meets the Party, to whom ſuch Payment or Deli- 

Meese. very ought to be _ at the TE he ay” tender the r or GA 


E) To whom a Tender muſt be made. 
Wo may be made to any Perſon, in whom the Right of demand: 
either as Party or Privy, is. 


Co. Ja. 245. A Tender to an Executor is good; for the Right of his Teſtaror is de- 
Ratcliffe and yolved _ him, as Privy in Repreſentation. l 


Davies. 
4 Rep. 123. | | | 

| Eg. Caf. tbr. A Tender to an Kaunas. even before he has proved the will of his | 
319. Auftin Teſtator, is good, provided that he Abe nc proves it; for he Res 


and The Exe- becomes an e ab inilio. | 
cutors -þ Dod. | 


4 


» 


Moor 37. | If a Bond i is entered into, with 2 to pay 1 to 7 S. or his 
Bro. Tend, Aſſignee, and the Bond is aſſigned, a Tender may be made to the Aſſignee, 
Pl. I. for he is a Privy to the Condition. 


1 vn. 211, Hale Ch. Juſtice ſeems indeed to have, been of Opinion, that, if the 

Conuſee of a Statute Merchant, after extending the Land upon ſuch Statute, 

aſſigns it over, a Tender to the aſſignee is not good; for that the Tender 

| - ought to have been made to the Conuſee. | 

Boa Gind But in other Books of good Authority it 8 laid down, that a Tender may 

#1. 38. in ſuch Caſe be made to the Aſſignee; and a Doubt i is N if a Tender to 
Fitz. Reſp. 3. the Conuſee himſelf would be good. 

5 A Tender made to a mere Stranger is not good. 


CR 555. . If the Condition of a Bond is to pay * to a Stranger, a Tender to 


Huiſb and the Seger: will not ſave the Penalty. 
Phillips. | 
12 Mod. 441. Moor. 37. 


C- Eli 755. But, if a Bond is Pere into by A. with Condition ior the Payment of 
Hast and Money to B. to the Uſe of C. a Tender to C. is good; for, as the Obli- 
Phillips. gation is for his Benefit, C. is not to be conſidered as a mere Stranger. | 

5 Rep. 76. A Tender of Amends to a Bailiff, who has diſtrained Beaſts Damage 
Pilkington * feaſant, is not good; for, as he is only a Servant, he has no Power to 902 


Pri 4s. liver the Beaſts which haye been diſtrained. 


Elix. 
Cro. Elix. 8 13. 
= Fu 44 Holt Chief Jalthe has indeed declited himſelf diſſatisfied wich the De? 


Horn an mene as to this Wm in e 8 Cale, 
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into Court upon the common Rule, 21 


But what is laid down in Pilkington's Caſe has been recognized as Law, in 
two Caſes, ſome Years after that Caſe, 


— —— 


. — 


1 Browl. 173. 
| Roberts and 
; : | Young, Hil. 
; 9 Ja. Cro. Fa. 377. Wing field and Bell, Mich. 13 Ja. 
And it does not appear, that there has been any ſolemn Determination to 
the contrary, | 


i 4 PM . — . [FE] 
* . 


(F) What the Conſequences of a Tender and 


Refuſal are. 


T is laid down in divers Books, that a Tender by one Party of paying 534. 13. 
I a Debt or performing a Duty, and a Refuſal by the other to accept there- Cro. Ja. 245! 
of, do in Conſideration of Law amount to a Payment of ſuch Debt, or AA 167. 
Performance of ſuch Duty. . 1 1 
But this muſt be underſtood in a qualified Senſe; for it means no more, - 
than that he, who has, by making a Tender, done all in his Power to pay 
a Debt, or perform a Duty, ſhall never, if the actual Payment or Perform- 
ance thereof is prevented by the Refuſal of the other Party, be liable to any 
Damage, on Account of the Non-payment of ſuch Debt, or the Non-per- 
formance of ſuch Duty. 9 8 Ea) 1 | 
It is indeed true in fact, that a Debt or Duty is in ſome Caſes diſchar- 
ged by a Tender and Refuſal : But it will, upon conſidering theſe Caſes, 
appear, that the Diſcharge is an accidental and not a neceſſary Conſequence 
of the Tender and Refuſal ; the Debt or Duty being diſcharged, becauſe 
theſe Caſes are ſo peculiarly circumſtanced, that there is not, after ſuch 


Tender and Refuſal, any Remedy for the Recovery thereof. 


If A. without any Loan, Debt or Duty preceding, infeoffs B. of Land, 1 4. 207, ꝙ 


with Condition for the Payment of an hundred Pounds to B, in the Nature 209. 


of a Gratuity, and A. tenders the Money to B. and B. refuſes to accept 
it, the Land is thereof diſcharged for ever: Nor has B. any Remedy for 
the hundred Pounds; becauſe here was not independently of the Feoffment 


any Debt, and the Feoffment is by the Tender of performing the Condition, 


and Refuſal to accept thereof, become void. „ 

So, if a ſingle Bond is entered into for the Payment of twenty 1 E. 207, 
Pounds to the Obligee, and afterwards a Deed of Defeaſance thereof is 9 Rep. 79. 
made upon the Payment of ten Pounds, if the Obligor tenders the ten J“, teu remps 


Pounds, and the Obligee refuſes to accept it, the Bond is diſcharged for prift, pl. 31. 


ever; for the Obligee, the ten Pounds being collateral to, and no Parcel of, : * _ 


the Sum mentioned therein, cannot recover it in an Action upon the Cro.£liz.755. 


Bond, and he has no Remedy to recover the Sum mentioned in the De- 


feaſance. . | . | | 
So, if a Man enters into an Obligation of one hundred Pounds, with 1 ip. 207; 


Condition to perform an Award or any other Duty for the Benefit of 209. 


the Obligee, which was not a Duty at the Time of entering into it, 5% 2 
a Tender by the Obligor of performing the Duty, and a Refuſal by the pris, pl. i. 
1: 6 pa By pl. 2. pl. 21. 
Obligee to accept thereof, are a perpetual Bar to an Action upon this Obli- e 
gation: For, as the Condition is ſatisfied by this Tender and Refuſal, the 9 Rep. 79. 
Penalty cannot be recovered, and, as the performing of this Award or other 2 Roll. Abr. 
Duty, which did net exiſt at the Time of entering into it, could not be n 
Parcel of the Obligation, no Action lies thereupon, to compel the Perform- ; 5 
ance of ſuch Award or other Duty. | | 


And 


A. a, c — Wé¹²l;ul FO . 8 — 8 * OS 8 | — n 


3 Lev. 24. And it would make no Difference, if, in the Caſe of an Obligation for 
Genne and performing of an Award to be made after it is entered into, the Payment 
Vs of Money is awarded: for, if a Tender of the Sum awarded is made by 
s the Obligor, and refuſed by the Obligee, no Action lies upon the Obliga- 
tion; the Money being in ſuch Caſe no more Parcel thereof, than any other 
Thing, which might have been awarded, would have been, 
Bu:, where an Obligation is entered into, for the performing of ſome 
Duty to a mere Stranger, the Obligor, although the Duty was collateral to, 
and not Parcel of, the Obligation, is not diſcharged by a Tender to, and 

the Refuſal of, ſuch Stranger. | 1 

ft. 200. If A. is bound in an Obligation to B. with Condition to infeoff C. and a 

5 Rep. 23. Tender is made by A, of infeoffing C. and C. refuſes, yet the Obligation is 
forfeited : For, as the Obligor hath at his Peril taken upon himſelf to in- 
feoff C. his Refuſal who is a mere Stranger, ſhall not ſatisfy the Condition, 
and conſequenily an Action would lie upon the Bond. 

1 Inf. 2090. But if A, enters into a Bond to B. with Condition to infeoff C. to 
8 5 the Uſe of B. and a Tender is made of infeoffing C. who refuſes, the Obli- 
+ on gation is ſaved: For, as the Act was in this Caſe to be done for the Be- 

nefit of B. C. is not to be conſidered as a mere Stranger. 12 5 
Notwithſtanding that the Party, who has made a Tender of paying 
a Debt or performing a Duty, is not neceſſarily diſcharged of the Debt or 
Duty, although the other Party refuſes to accept thereof, he is by ſuch 
Tender and Refuſal diſcharged of Damages, ro which he would .otherways 
have been by Law liable, by Reaſon of the Non- payment of ſuch Debt, or 
the Non-performance of ſuch Duett. 3 
x Inf. 209. If A. borrows a hundred Pounds of B. and afterwards mortgages Land 
Ts to B. with Condition for the Payment thereof: In this Caſe if A. tenders 
the Money, and B. refuſes to accept it, the Land is thereof diſcharge d for 
ever, and B. ſhall not be liable to Damages for Non - payment; but the 
Debt, which exiſted before the Mortgage, remains, and may be recovered 
by Action. np: „„ 5 3 
Bro. tout temps So, if any corpcral Service is due from a Tenant to a Lord, of whom 

#i/t, pl. 24+ Land is holden, a Tender thereof by the Tenant, and a Refuſal. by the Lord, 

are a Diſcharge of Damages for not having done it: But, as, the Lord has 
the ſame Remedy to compel the doing of the Service, as he had before the 
Tender and Refuſal, it is not thereby diſcharged. 2 


1 10%. 207. ; 
Bro. tout temps 
2 ww a = ten Pounds, and the Obligee refuſes to accept thereof, the Qbligor is diſ- 
523, 524 Charged of Damages for Non- payment of it: But, as an Action will till 


Salt. 623. lie upon the Obligation for the ten Pounds, it being Parcel of the Sum men- 


9 tioned in the Obligation, the Debt is not thereby diſchatged. 


2 Roll. 4 So, if the Condition of an Obligation is, that the Obligor ſhall pay 


524. a Sum of Money to the Obligee, in purſuance of an Award made before 


the Obligation was entered into, a Tender and Refuſal of the Money 
awarded is no diſcharge thereof: For, although the Condition of the Bond 
is thereby ſatisfied, ſo that the Penalty cannot be recovered, yet the Money 
tawarded, which was here Parcel of the Obligation, continues to be due, 
and may be recovered in an Action upon the Obligation. 


% 


1 1% 207. But in any Caſe, where only Damages would otherways have been 


Bro. tout temps diſcharged by a Tender and Refuſal, if the Party, to whom the Tender 
ai 64. 32+ has been made, takes Iſſue upon the Tender, and it is found againſt him, 
Ser. 238 the Debt or Duty is diſcharged for ever; for it was at his Peril to take 
12 * by the finding of which bis Refuſal is become Matter of 

ecord. | tt) 


A Right 


So, if an Obligation is entered into in the Sum of twenty Pounds, with | 
Condition for the Payment of ten Pounds, and the Obligor tenders the 


ER 


Into Court upon the common Rule. 13 
A Right to ſuch Damages, as are by Law given upon the Account of 


the Non- pay ment of a Debt, or the Non- performance of Duty, may, af: 
ter it has been taken away by a Tender and Refuſal, be revived again by 


* 


wp a ſubſequent Demand; for, where the Debt or Duty is not diſcharged by 

E the Tender and Refuſal, a new Cauſe of Action ariſes from the Non- 
Ei payment, or the Non- performance thereof, upon ſuch Demand. 
= Notwithſtanding that A. has tendered a Sum of Money, which is due to , Brownl. 71 
1 him, to B. and B. has refuſed to accept it: Yer, if a Demand is afterwards 
made by B. and the Money is not paid, A. ſhall, from the Time of ſuch 
8 Demand, be liable to Damages for the Non -· payment thereof. 
1 So a Diſtreſs may be, after a Tender and Refuſal, for Rent in arrear; Hb. 20). 
and in this Caſe no previous Demand is neceſſary, the Diſtreſs itſelf being toy ogy 
„ I IRE | | | ingſmill. 
_ "7 Demand in Law. > Rel. fb 
7 1 | 3 3 * 

8 The Party, who has made a Tender of paying a Debt or perform- 

IF ing a Duty, is, if the other Party refuſes to accept thereof, likewiſe diſ- 

1 charged from all accidental Damages, which ariſe from the Non-accept- 

. ance of ſuch Debt or Duty. 1 - | 
1 If the Money due upon a Mortgage carry ing Intereſt is tendeted to the 2 Freem. 174. 
i; Mortgagee, and he refuſes to accept thereof, the Mortgagor ſhall be diſ- Manning an: 
_ charged of Intereſt, from the Time of making ſuch Tender. _ 81. 
t But, in order to intitle himſelf in this Caſe to a Diſcharge of Inrereſt, it 2 1779. 358. 


muſt appear, that the Mortgagor has, ever fince the Tender and Refuſal, C, and 
kept the Money ready for paying of the Mortgage, and that no Profit has —_ Gs 
been made of it. 5 PET £2 7 26 4. 


It follows neceſſarily, that, if a Demand is made after the Tender and 
Refuſal, and the Money 1s not thereupon paid, the Intereſt begins again to 
grow due from the Time of ſuch Demand. Fo Er Rt 8 
It was formerly held, that, if a Man, in Conſequence of an Act to be 
done by him, was to acquire a Right to ſome Debt or Duty, he does not 
acquire ſuch Right, unleſs the Thing firſt to be done by him has been ac- 
tually done. V „„ N 3 
A. by Indenture covenanted to pay B. a Sum of Money; and B. cove- Sy. 481. 
nanted by the ſame Indenture to execute, upon the Receipt thereof, a Re- Lenden and 
| leaſe of all his Claims to certain Lands. The Money being tendered by A. Cen. 
B. refuſed to accept it; and did not execute the Releaſe. An Action of 
Covenant was hereupon brought: But the Court, after taking Time to ad- 
viſe, were of Opinion, that, as B. was only bound to execute the Releaſe 
upon receiving the Money, here was not, the Money not having been re- 
_ ceived by him, a ſufficient Breach of Covenant to ground this Action 
upon, i Ben | © Ts | DS 
But the Law is now ſettled; that, where a Man would; upon doing ſome Cro. Jae. 245. 
previous Act, have acquired a Right to any Debt or Duty, this is as com- 2 S2und. 352. 
pletely acquired, if he makes a Tender of doing the previous Act, and _— 64 
a other Party refuſes to ſuffer it to be done; as if ic had been actually 7, 3 ; 
one. Fo 5 | 


964. 
2 777. 


An Agreethent was that A. ſhould pay B. a Sum of Money, and that B. C. FAL 889. 
ſhould upon the Payment thereof ſurrender a certain Leaſe to A. The Money Lea and 
was tendered by A. But B. refuſed to accept it, and did not ſurrender the Fal. 
Leaſe, An Action being hereupon brought by 4. it was held that A. could 
as well maintain this Action againſt B. for not ſurrendering the Leaſe; as if 
the Money had been actually paid. -” 
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Id. Rayn. 1 CE the Plaintiff declared, that the Defendant had covenanted to 


Tender and bringing Money” 


686. Lanca- 
hare accept a Transfer of one thouſand Pounds Hudſon's Bay Stock, and upon 


/ingwort;, the Transfer thereof to pay the Plaintiff ewo thouſand Pounds; and the 
| Plaintiff averred, that he offered to transfer the Stock, but that the Defen- 
dant did not come to accept or pay for the fame. It was held, upon a 
Demurrer to this Declaration, that the Plaintiff was as well intilled to the 

Money, as if he made an actual Transfer of the Stock. 


(G) Uhat the Conſequences of a Tender are, 
when the Party, to whom it ought to 
Have been made, was not preſent at the 
Lime of making it. 


HERE can be but two Caſes, in which a Tender is not ac- 
cepted. - 
One is where the Party, to whom it ought to have been made, 1s not pre- 
ſent at the making of it: The other where, notwithſtanding his being pre- 
ſent, he refuſes to accept thereof. 
The blending theſe two Caſes might have been productive of ſome Con- 
fuſion; and, as the ſame reaſoning and Caſes apply to both, it is not ne- 
ceſſary to go into the particular Conſideration of each. 


The latter Caſe, being that which more frequently occurs, has been as 


largely treated of, under the laſt Head, as is conſiſtent with the Debgn of 
this Work, 


As to the former it will be ſufficient to ſay, that every Conſequence, 
which in any Caſe would have followed from a Tender and Refuſal, if the 
Perſon, to whom the Tender ought to have been made, had been preſent at 


the Time of making it, will follow from a Tender alone, if the Perſon to 
whom a Tender ought to have been made, was not preſent at the making 

thereof: Elſe it would often fall out, that, notwithſtanding one of the Par- 

ties has done every Thing in his Power to make a Tender properly, it 
would be rendered ineffectual by the wilful Abſence of the other Party, 


(H) Of pleading a Tender. 
1. Jn general. 


Salk. 524. VERY Requiſite, which was in the particular Caſe canes to the 
Lancaſpire and Validity of a Tender, muſt in pleading ſuch Tender be ſhewn to have 
Killingworth. been complied with elſe the Plea, for want of ſhewing that the Party has 
done all that was in his Power, to pay the Debt or Perſorm the Duty, is 
not good. 
Cre. Fac. 423. A Plea of Tender at the Day was held to be bad, th it was not 


_ and alledged that the Tender was made at the uttermoſt convenient Time of the 


Sal. 624, Day before the Sun ſer. 


(pe 


come to receive the Thing tendered, 


SEVER” | 


_—_ 


into Court upon the common Rule. 15 


In Covenant, for Money due upon a Contract for transferring Stock, the 12 Med. 531, 


Plaintiff alledged, that he was ready at the Day and Place, and offered 383 9 
to transfer it. This Declaration was held to be inſufficient; for want of : 


I «v0; 


» wa” 


: 2? Salk. 624. 
ſhewing the Tender to have been made, at the uttermoſt convenient Id. Raym. 
Time of the Day that the Stock could have been accepted. 688. | f | 

NE 777,833. 


In Debt for Rent, the Defendant pleaded, that at the Day, on which the 3 Lev. 104. 
Rent became due, he was ready to pay it; This Plea was held to be ill, oy and 
becauſe it was not alledged, that he offered to pay the Rent; for it is e 


Lew. , 

Tender, and the not being ready, which is traverſable, 75 Wes 354, 
= | Ny 74. 
If the Party, to whom a Tender ought to have been made, was preſent 5% 13. 


at the Time of tendering, or if it does not appear from the Pleadings that 2 Lev. 23. 
he was abſent, it muſt be averred that there was a Refuſal z for the Refuſal : 3 109. 


as well as the Tender is traverſable. : * It. $50. 


Id. Raym. 687, 964. 
An Agreement was, that the Plaintiff ſhould build a Houſe for the De- 2 Saurd. 35: 
fendant; and that the Defendant ſhould pay the Plaintiff a Sum of Money 5% and 


for his Labour in ſuch Building. In an Action for the Money the Plaintiff We. 


averred, that he had made a Tender of building the Houſe ; but he did not 
aver, that the Defendant had refuſed to ſuffer him to build it. It was held, 


that this Declaration was inſufficient, for want of ſhewing a Refuſal by the 
Defendant. | = - 


A. promiſed to pay B. a Sum of Money at a Day and Place certain; and Cro-E/iz.389, 
B. promiſed to ſurrender upon the Payment thereof a certain Leaſe to A. ys 25. 
in Aſumpſit brought by A. he averred, that he had tendered the Money at tjge 
Day and Place; and that B. had not ſurrendered the Leaſe. All the Court 
held, that this Allegation of the Tender was ill; for it is not enough for A. 
to ſay uod Obtulit : But he ought to have ſaid further, that the Defendant 
did not come to receive the Money, or that he refuſed to receive it, | 

But, if the Party, to whom the Tender ought to have been made at a £4. Raym. 
Place certain, was not preſent when the Tender was made, it is ſufficient to 987: Lane. 


alledge, that the Tender was made at the Place, and that the Party did not ear, 


Cro. Elix. 75 5. 
Salk, 623. 

5 FE | | 5 3 12 Mod. 5 30. 

It was heretofore queſtioned, whether it ought not in ſuch Cafe to be 12 Ned. 531. 
averred, that neither the Party, nor any one for him, did come to the Place Ce. Elix. 73. 
to receive the Thing tendered, and in ſome antient Precedents the Averment e. J4. 423. 
has been in this Manner. | 

But it ſeems to be now ſettled, that it is ſufficient to aver, that the Cre. Elx. 755. 
Party did not come to the Place to receive the Thing tendered ; for, if any Huy and 
one lawfully authorized to receive it had come, it had been the ſame Thing, og 3 


as if the Party had himſelf come: But it ſhall never be intended, that any 772 EIS 


0 . 8 Mod. 31. 
one did come on his Behalf, unleſs this is ſhewn. | 1 1 ON 


If the Debt or Duty is diſcharged by a Tender and Refuſal, a Plea of 1 7. 207. 
Tender ought to conclude with pray ing Judgment of the Action; for, by 9 Rep. 79. 
the Tender and Refuſal, the Action is in ſuch Caſes barred for ever. Biro Tous tempt 


| priſt, pl. 1. 
| | pl.-2:. Fl. 2. 
pl. 31. 2 Roll. Abr. 523. Cre. Elix. 755. Carth. 143. 


0 But, if only the Damages are diſcharged by a Tender and Refuſal, a 


Plca of Tender ought to conclude with praying Judgment of the Damages : Ld. Raym. 


254. 


Becauſe the Tender and Refuſal are, in ſuch Cates, only a Bar of the 1 nf. 207. 
| TY Bro. Tout temp! 


pri. pd. 24. 
Salk. 623. Garth. 143. 


Damages. | 
pl, 31. 2 Roll. Abr. 523. 


Tender and bzinging Money 


As hy Damages, kowevery which are barred by a Tender and Refoſal, 
are only ſuch as are occaſioned by the Non- -payment of a Debt, or the Non- 
performance of a Duty, a Plea of Tender muſt not, in Mlumꝑſit, conclude with 
praying Judgment of the Damages : For, this Action being only to recover 
Damages, a Plea in Bar of the Damages would in Effect be a Plea in Bar of 
The proper way of pleading in Aſſump/tt is, either to confeſs 
Damages to a certain Amount; and pray that the Plaintiff may proceed at 
his Peril for the Reſidue : or to bring a Sum of Money into Court ; and 
pray Judgment De ulterioribus Dams. 

It has been held, chat a Plea of Tender is an iſſuable Plea, 


the 0 


2 Barn. 296. 


2 4 » 


Bout, if a Judge's Order has, upon Condition of Pleading a an :Nuable Plea, 
in C. B. 134. been obtained tor time to plead, a Tender cannot be pleaded ; for this not 
an iſſuable Pica within the Meaning of this Order. 


I I 1525 


2 8 291. lt has been refuſed, by the Court of Common Pleas, to ſuffer Not 18 
Alderfon and and a Plea of Tender to be pleaded ; becauſe theſe Pleas, one of which ad- 


, mits, and the other denies, are ne 


2 Barn. 296. But bene in thi Caſe, which is very ſhortly reported, the Application ” 
plead theſe two Pleas to the ſame Count : For not long 
after, in Aſumpſit, where there were ſeveral Counts, Leave was given, by the 
ſame Court, to plead a Tender to one Count and Non afſumpfit to the 


Pirfela and was for Leave to 
. Morey, Trin. 


1 Barn. 235. 


A Motion being made, that the Defendant might withdraw his Plea of 
Reeves and e 


and plead the general Iſſue, it was denied: for this, as the Money 


pleaded to have been tendered is een into e may be an Inconve- 
nience to che Plaintiff. 


. Ot pleading uncore pril. 
Bro Tout ramps Wherever the Debt or Duty i is diſcharged by a Tender and Refuſal, It is 
not neceſſary, in pleading the Tender, to plead uncore priſt: Nay it would 


be ſtrange, for a Party to ſay he yet is ready to pay a Den. or do a 
Air. Duty, of which he 1 is — | 


7 2. 1 21. 


Cro. Elix. 755+ 1 Show, 129 


Bro.Tout temps 


But, where the Debt or Duty ariſes at a Day ſubſequent to the Cee 
and is not diſcharged by a Tender and Refuſal at the Day, it is not enough, 
for the Party, who pleads this Tender, to plead a Tender and rg at the 
. 207, Day, but he mult alſo Re: uncore pris. 

2 Roll. Abr. 
1 Show. 129. 
Bre. af temps If any Service, which ought to have been done to a Lord, of whom Land 
pPriſt, pl. 24. is holden, at a Day certain, has been tendered at the Day, the Party, in 

pleading this Tender, muſt not only alledge, that he tendered the Service at 
the Day, but, as the Service continues to be due, he mult allo plead that he 
yet is ready to do it, - 

So, in an Action upon a Bond, conditioned for the Payment of a leffer 
Sum at a Day certain, a Plea of Tender at the Day is not good; for, as 
the leſſer Sum till remains due, the Defendant muſt further lay, that he ig 
uncore priſe to pay it. 
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ARS. 


- into Court upon the common Rule, 17 


In Debt upon Bond, the Condition of which was to pay Money at a S4, 30. 
Day certain, but no Place was appointed for the Payment, the Defendant mo ang 
pleaded, that the Plaintiff was not in England at the Day. This Plea was “ 
upon a Demutrer held to be ill, for want of pleading uncore priſt. 

In Debt upon Bond, with Condition to pay Money to the Adminiſtra- 2 Sew. 143. 
tors of the Obligee, within two Months after his Deceaſe, the Defendant Lea and 
pleaded that he was ready to have paid it, but that there were no Letters of Carre. 
Adminiſtration granted, within two Months after the Deceaſe of the Obligee, 
and conſequently no Adminiſtrator to receive it. On Demurrer this Plea 


was held to be bad; becauſe, as the Debt is not loft, the Defendant ought = 


to have pleaded, that he is yet ready to pay it. 5 85 | 
But, if a Tender at the Day of Corn, or of any other Goods of a pe- g Rep. 59. 
riſhable Kind, is pleaded, there is no need to plead uncore priſt; for, as Peyron's Caſe. 
ſuch Goods may have periſhed, and, if they have not, as it might have been 1 IH. 207- 
an Expence to keep them, it would be hard to compel a Party to be ready, | 
at all Times after the Tender to deliver them. 8 on 
The Doctrine of this laſt Caſe ſeems to apply to all Sorts of Goods, 
which are bulky; for there mult always be an Expence in finding a Ware- 
Houſe for ſuch Goods. . | : „„ Vet TEM. 50 
Uncore priſt may be pleaded after either a general or ſpecial Imparlance. Door $00. 
| 12 Mod. 8, 354. Ld. 45 770 


3. Of pleading uncote priſt, together with tout temps priſt. 


Wherever the Debt or Duty ariſes at the Time of the Contract, and is Sale. 622, 
not diſcharged by a Tender and Refuſal, it is not enough for the Party, who 623. 
pleads this Tender, to plead a Tender and Refuſal, and uncore priſt, but he 15 _ 8 
muſt alſo plead tout temps priſt. „ TS 254. WO 
| | | | | Comb. 444. 
„ 3 : | | Carth. 413. 

In Indebitatus aſſump/it for goods fold and delivered, the Defendant plead- , , pea. 81. 
ed a Tender of the Money before the Action was brought, and that he is hirhck and 
yet ready to pay the ſame. It was objected, that, as the Money became Sguire. 
due upon the Delivery of the Goods, the Defendant ought to have pleaded, 
that he has been at all Times from the Time of ſuch Delivery, and yet is ready 
to pay the ſame. Per Cur? : This is a material Objection; for it may have 
been, that the Money was demanded by the Plaintiff before the Tender, 
and then he has a good Cauſe of Action. | 

If a Defendant has pleaded 7out temps priſt, the PlaintiF may reply a 74 Razit., 
Demand, between the Time of the Contract and the Tender, and ſhew the 254. Giles 
Time of making it; for he was not bound to alledge ſuch ſpecial Demand and Hartin 
in his Declaration. DT ray * = 

| | t 2 Mad. 159. 

A Defendant, who had been returned Nihil, came at the Cafias and Bro. Tout tempt 
pleaded tous temps priſt. It was held, that, as it appeared, from the Re- pri, pl. 30. 
turn Nibil, that he had not Conuſance of the Original, this Plea was good: 

But if he had had Conuſance of the Original, he would, becauſe he did 
not plead iꝝſtanter, have been eſtopped to plead tout temps priſt. 
This Plea may be alſo pleaded after an Eſſoin caſt; for, although this is 1 K. 131. 
a Kind of Imparlance, yet, as the Eſſoin might have been caſt by a Stranger, Bre. Tout temps 
it is not clear that the Ert had Conuſance of the Writ, 28 me 
1 Rell Abr. 
8 — _ 2 $23. 
But the Plea 7out temps priſt cannot be pleaded after a general Im- B, o. Tour remps 
parlance. | | prift, pl. 27. 
| | ; 12 Mad. 8, 72, 84, 354 7 4. 55 
| 2 Mod. By 72, 84, . reem. 2 
Vol. V. | F | — — | 


 Freem. 134. 


. 2 Barn. 291. 


4 


7— 


18 Tender and bzingtng Money 


2 Mod. 62. The Queſtion was, if tout temps priſt is a good Plea after a general Im- 
Anon. 


parlance ? Per Cur? : This Plea is not good after a general Imparlance, be- 
cauſe it is inconſiſtent therewith ; for, where a Defendant petit licentiam inter- 
loquendi, he in other Words prays Fime to conſult, what anſwer he ſhall 
make to the Declaration, which is directly contrary to ſaying, that he has 
been always ready to ſatisfy the Demand of the Plaintiff. 


Freem. 205. 


Searle and © tout temps priſt. It was held, that this Plea could not be pleaded after a | 
Dunnion. general Imparlance ; it being a Contradiction to ſay, after he has taken 
Time to anſwer the Declaration, that he has been always ready to pay 
the Rent. : | | | 
1 Barn. 254. But, where a general Imparlance is given by the Plaintiff, the Court will, 
King "our upon Application of the Defendant, within the firſt four Days of the next 
Nichols. 


F Term after ſuch Imparlance, that he may have an Opportunity of pleading 

2 Barn. 294» out temps priſt, grant him a Rule to plead a Tender as of the preceding 
| Term, „ e „ | 

> Barn, 288, And, if rhe Declaration, after an Imparlance given by the Plaintiff, is 


Brown and delivered fo ſhort a Time before the Eſſoin Day of next Term, that the 


Hagan. Defendant's Agent had not proper Time to write into the Country, and 


9905 next Term, the Court will, if the Application is as ſoon after the firſt four 
Pays, as it can convenienly be made, grant this Rule. 


It is not perhaps quite ſetiled, but the better Opinion ſeems to be, that 


tout temps pri may be pleaded after a ſpecial Imparlancſge. 
In Aſump/it, the Detendant imparled ſpecially, Salvis omnibus exceptionibus 


Bone and jam brevi quam Narrationi, and the Queſtion was whether tout temps priſt 


Andrews. 


that this might be pleaded after a ſpecial Imparlance. 

| Tout temps prit cannot be pleaded after a Demurrer : But the Court will 
ſometimes give a Defendant Leave to plead as of a former Term, or com- 
pel a Plaintiff to declare as of a ſubſequent Term. > . | 


Kober ti and Plaintiff obtained a Judge's Order to amend, and in the Eaſter Term fol- 
Hughes. lowing gave a Rule to plead, Hereupon the Defendant moved for a Rule, 
* 


either he might plead as of the Hilary Term, or that the Plaintiff 


might make his Declaration as of the Eaſter Term; and ſuch a Rule 


was made. 


4. Ok pleading a profert in Curia. 


Bro. Tout temps It is in general true, that, if a Debt or Duty is not diſcharged by a Tender 


FART 4 and Refuſal, the Tender mult be pleaded with a profert in Curia For, as the 


1 5 Debt or Duty continues, it is not enough, for the Party who pleads this 


2 Rell. Al. Tender, to plead a Tender and Refuſal, and uncore priſt, or uncore priſt to- 


$24- gether with tout temps priſt, as his Caſe may require; but he muſt alſo 
25 2 3 81 bring the Money, or other Thing, which has been tendered into Court, that 
"Seas 243. 3» the other Party may if he pleaſes accept thereof. | 

1 Barn. 181. 

Str. 638. | | | | 

Ld. Res. If a Defendant in Debt on Bond, with Condition for the Payment of a 


643- Horn leſſer Sum at a Day certain, pleads a Tender, with wuncore priſt, the Plea is 
and Zewin. not good without bringing the Money into Court. 


Bro. Tout temps , So in Debt for Rent, if a Tender is pleaded with out temps priſt and 


priſt, pl. 25. uncore priſt, the Rent muſt be brought into Court. 
12 Mod, 354. | | 


It 


- 


So in Debt for Rent, the Defendant after a general Imparlance pleaded 


2 Barn. 279, have Inſtructions, fo as to move the Court within the firſt four Days of ſuch 


could be pleaded after this ſpecial Imparlance ? It was held by the Court, 


A Declaration of Hilary Term being demurred to for Inſufficiency, the 


that, in order to give him an Opportunity of pleading tout temps priſt, 


g. II 


> 
F 


e 
7% E 


* 


8 
- E358 ug 


* 


3 
N 
825 


+ 8 75 


— Ln nh” 
2 Bop 2 Air * 
* 

DE Rs 


2 
5 


>. ** a vl * * 1 2 "x, os, . 4 x 
EN $4 VN, r RES 4 We 19 wh 3 - * . * * 5 veg 48 - 
» ROS & F ar 3 3 4 > 
* 1 x ti qa 1 > _—_ * = * 8 * C 
"5. 8 Ba SENT roy nlp. : ? a 


2 Ay 


©, © theo 
r 3 2:8 
* 
0 


profert in Curia. 


into Court upon the common Rule. 10 


It has indeed been held, that, if the Contract is to pay Money at a Bro. Tout temp? | 
Place and Day certain, it is not neceſſary, in pleading a Tender in this Caſe, 27%, #4 6. 
to bring the Money into Court: becauſe the Party is not bound to pay the!“ 35: 
Money at any other than that Place. | | 

The better Opinion however is, that it is not ſufficient for a Party to Bre. Tout tempt 

lead in ſuch Cafe, that he yet is ready to pay the Money at the Place, but 719, pd. 43. 
* ought to bring it into Court, = Abr. 

But, if the Thing which has been tendered, is ſo heavy that it cannot Bro. Tut remps 

be well carried, it is not neceſſary to plead a Tender of this with a Prif, ol. 3. 


5 "+ | 
t Darn. 200, 


Bro. Tout tempt 


priſt. pl. 3. 
2 Roll. Abr. 


$24. 


It muſt however in ſuch Caſe be alledged, that the Thing cannot, by 
reaſoa of its Weight, conveniently be brought into Court. 


A Plea of Tender with a profert in Curia is not good, unleſs the Money, 
or other Thing, tendered be in fact brought into Court. 


A Defendant had pleaded a Tender of Money with a profert in Curia: Str. 638. 
But it appeared, by a Certificate, that the Money was not brought into Fee and 
Court. It was held that this was no Plea, and that che Plaintiff might Shelton, 
ſign his Judgment, 3 3 3 | 

But, if there are ſeveral Avowries, againſt ſeveral Tenants, for the ſame 
Rent-charge, it is not neceſſary for every Tenant to bring the Arrears of 
ſuch Rent-charge into Court. | 


A Diftreſs being made upon ſeveral Tenants for one Rent-charge, iſſu- Ld. Raym, 


ing out of the Lands holden by them all, way one brought his Replevin. 429. Aon. 


As the Grantee of the Rent-charge made the ſame Avowry againſt them 
all, each Tenant pleaded, in Bar of the Avowry againſt him, a Tender 
with a profert in Curia. The Court being in this Caſe moved; that the 


- bringing in of Money upon one Avowry ſhould be good for all the Avow- 
ries, a Rule was made that it ſhould. | . | 


(1) What the Conſequences of a profert in Curia 


are. 
W HERE Money, or any other Thing, which has been tendered, 
is, in pleading ſuch Tender; brought into Court, the Plaintiff is, in 

ſome Caſes, intitled thereto, although he thould afterwards be nonſuited, or 
there ſhould afterwards be a Verdict againſt him. 1 

In Afumpfit the Defendant pleaded a Tender, and brought four Guineas Str. 1027. 
into Court. The Plaintiff replied a Demand and Refufal ſubſequent to the C and 
Tender. Iſſue being hereupon jained, it was found for the Defendant. ROO: 
Afterwards the Defendant moved to have the Money out of Court; but it 
was refuſed 3 Et per Cur' : He has admitted, that the Money was due to the 
Plaintiff, and is no more intitled to have it again, than if it had been 


brought into Court upon the common Rule, and ſtruck out of the De- 


claration. 5 | 
There is perhaps in the Books no Caſe of a Nonſuit, which is expreſly te 32%. 5y7. 
this Point: But it is laid down, that, in the Caſe of bringing Money into Ee and 
Court upon the common Rule, a Plaintiff who had been nonſurted, was inti- Ca/low. - 
tled ro the Money, which had been brought in; and, from the Reaſon of the * A 2 8 
Thing, and from what is laid down in the Caſe laſt cited; it ſeems, that . 


1 Plaintiff 


| 


Tender and bzingirig Money _ 


Plaintiff is as well intitled to it, after having been nonſuited, in the Caſe of a 
Tender with a profert in Curia, as in the Cafe of bringing in Money upon 
the common Rule. | 


— La 


1 7%. 207. But, if a Plaintiff takes iſſue upon the Tender, and it is found againſt 


Bro. Tout temps him, the Defendant ſpall have the Money again; for it was at his Peril 


uri, 2 3a. to take this Iſſue, by the finding of which his Refuſal is become Matter 


Sty. 388. ; 
$2 97. of Record. 


2 Barn. 290. In all Caſes where the Plaintiff is inticled to the Money, or other 
1 Thing, which has been brought in pleading a Tender, he muſt, before he 

can take it out of Court, pay the Defendant his Coſts of Suit. | 
And if a Plaintiff has proceeded in his Suit, after a Plea of Tender with a 

profert in Curia, he cannot take the Money, or other Thing, out of Court, 

without Leave of the Court. 5 

2 Barn. 289, A Plaintiff, after replying to a Plea of Tender, took the Money, which 
Hill and had been brought in with the Plea, out of Court, and entered an Acquittal. 
Williams. It was held that, as the Replication amounted to a Refuſal of accepting the 
Money, the Plaintiff could not afterwards take it out of Court, and enter 


2 


| an Acquittal, without Leave of the Court. OP Ne 
2 Burg. 289, But the Court will give a Plaintiff Leave to do this, open paying the De- 


290. fendant his Coſts of Suit. 


Cro.Fac. 126. If a Plaintiff takes the Money, or other Thing, which was on pleading 
Ld. Raym. a Tender brought in, out of Court, he cannot afterwards proceed for Da- 
543, 77% mages, on the Account of a Demand and Refuſal ſubſequent the Tender: 


For, as the Judgment, which ought in ſuch Caſe to be entered up, is quod 


the Defendant eat inde fine die, the Plaintiff is barred from having Judg- 
ment of the Principal; and a Man cannot proceed for Damages merely 


acceſſary, after being barred of the Principal, in any Caſe, except in Eject- 


ment, where the Term expires pending the Suit. 


&) The Manner of bzinging Money into 


Court upon the common Rule. 


T HE. Practice of giving Leave to bring Money into Court, upon the 

1 common Rule, is not very antient. | | 

Salk. 597. Holt Chief Juſtice is reported to have ſaid, that he remembered the Time 
when Motions for Leave to do this were firſt made. 


| Fer. 787. This Practice was introduced, for the Sake of giving a Party, who had 


Ow and never had it in his Power to make a Tender, or had neglected to make 
00 u/e. 


one, an Opportunity of fatisfying the Debt or Duty, for which an Action 
had been commenced z and likewiſe to deliver him from the Difficulty and 
Hazard of pleading a Tender, if he had made one. 1 


The Sum of Money, which is to be brought in upon the common Rule, 


is always mentioned in the Rule which is made, for giving a Party Leave to 


bring Money into Court. | 


It a Party has obtained a Rule to bring a Sum of Money into Court, 
the Court will not give him Leave, after having pleaded, to bring in 
any more Money. => pes 

2 Barn, 233. A Defendant had obtained a Rule to bring Seventy-nine Pounds and one 
Green and Shilling into Court, and after moved for another Rule to brig in one Pound 


Beaton. and four Shillings more: But, it appearing that he had pleaded, no Rule 
was granted. | „ 3 
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_ a. at. Att. ted 


© fnto Court upon the common Rule, 2: | 


Iſſue was joined, Afterwards the Defendant applied for another Rule, to 
make an Addition to the Sum brought in: But none was granted; Er 


per Cur? : This was a Subterfuge, to try if the Plaintiff would accept of 


leſs than is his due, and, as this would not do, the Defendant now wants 
to pay more Money into Court: But it is now too late to do this. 


reeman. 


A Defendant, who had obtained the common Rule, brought the Sum 1 Barn. 202. 
therein mentioned into Court. The Plaintiff refuſed to accept thereof ; and Saban and 


It there are ſeveral Counts in a Declaration, a Defendant may have a Rule 2 Barn. 232. 


to bring Money into Court upon ſome Counts, and plead to others. 


Counts, to plead to others, and to demur to other Counts. 
The common Rule, for Leave to bring Money into Court, is very ſeldom 
granted but upon Payment of Coſts. „„ ns 

If the Money however is brought in, and the Coſts are not paid, the 
Court will not iſſue an Attachment againſt the Defendant, as for a Contempt, 


the Rule not being compulſory upon him: But the Plaintiff may in ſuch. 


Caſe go on, as if no Money had been brought into Court. 
In Afump/it, the Defendant brought eight Pounds into 


ed his Coſts. As theſe were not paid, he went on to Trial, and obtained a 
Verdict for ſeven Pounds eighteen Shillings. It was inſiſted that, as he was 
over-paid by the Money taken by him out of Court, the Plaintiff ought not 
to have Coſts of the Proceedings, ſubſequent to the bringing it in: But the 
Court held, that this Caſe was to be conſidered, the Terms of the Rule not 


| Court upon the Str. 1226, 
common Rule. The Plaintiff took it out, and, after taxing them, demand- Hand and 


nes. 


having been complied with, as if no Rule had been made; and that, in 


ſuch Caſe, it is not uſual to iſſue an Attachment, but the Plaintiff, the Rule 
being only a conditional one, goes on. VVV 


Hellier and 
Hallet. 


But he cannot, in ſuch Caſe, have a Rule to bring Money in upon ſome Rep. of Pran. 
| In C. B. 48. 


The old Form, of the common Rule for bringing Money into Court, 2 Barn. 227. 


having been adjudged in the Court of Common Pleas defective, for want 
of being Compulſory upon the Defendant, as to the Payment of Coſts, it has 


been of late Years made compulſory ; and conſequently an Attachment 


againſt the Defendant may be had in this Court, if the Coſts are not 
But, in ſome Caſes, the Court will give Leave to bring Money into Court, 
without Payment of Colts © . n 


In Debt for Rent it appeared, chat there had been a Tender of the 1 b. Reg. : 


= 


commenced, upon, the very next Day. The Defendant had before obtained 


the common Rule, to bring in a Sum of Money with Colts, Afterwards, the 
Court of King's Bench was moved for a Rule, that che Plaintiff mighit, in- 


ſtead of receiving Coſts, pay the Defendant his. Coits of the Suit and ot, 


this Application, This Rule was not granted: But a Rule was made, 


that the Defendant ſhould have Leave to bring Money into Court, without 


paying the Plaintiff his Coſts. 


ODDS SCG ESR BING: avs Þ 
Lord Mansfield Chief Juſtice : Upon the particular Circumſtances of a Caſe, 
the Court may, although the general Rule is to do it upon Payment of 


where the Plaintiff kept out of the Way, on Purpoſe to avoid a Tender of 
the Rent, is a proper Caſe to do this in. It is in general of Courſe to 
allow Coſts, where Leave is given to amend, or where a Judgment is ſet, 
aſide for Irregularicy : But the Court has a diſcretionary Power to refuſe. 
them, in either of theſe Caſes. | g N 3 

Denniſon Juſtice: The Court has certainly a Power, where the Juſtice of 
a Caſe requires it, to alter its own Rules, which can only be adapted to 
general Caſes; and, as that Part of the Rule, which relates to the Payment 

Vol, V. — 


Coſts, give Leave to bring in Money without paying Coſts; and the preſent, 


# 


Rent before it was due; that the Plaintiff had kept out of the Way all the %. 31 C. 2. 
Day, on which it became due, for the Sake of depriving the Defendant of I 
an Opportunity of tendering the Rent that Day; and that the Action was: 288 


Fohnjon and 
5. 


in = — 22 a» þ.. 9 * 
N * 


Tender and bein ging 'Poney | 

"of Colts, night have been diſpenſcd with, when the Rule for wg in 
Money was appyee for, I ſee no Reaſon why the Court ſhould not now 
_ diſpenſe with it. 

Foſter Juſtice: There is perhaps no Caſe, where Coſts are more ler 
given than upon granting a new Trial; yet a Caſe may be ſo circumſtanced, 
as to make it proper for the Court to grant a new Trial, without paying the 
Coſts of the former Trial. 
| Wilmot Jaſtice : The Circumſtances of this Caſe are ſo peculiarly hard, that 
15 the Court ought to go as far, as by the Rules of Law it can, in granting 
5 Relief. If the firſt Application had been, for Leave to bring in Money 
its | +  witheut' Payment of Coſts, I ſhould have been for giving it; and I UE It 

| dught « to be Siven ! now. 


6—— 


bil | * "Y 3 2 14 33 * ** r 


| Defendant is =—_ 8 in W. e * Bail i is put. in, as to be able to 
move for Leave to bring e into Court upon the common 


Rule. 
The Court will in a Caſes, give a Defendans Leave to withdraw his 
Demurrer, and. bring Money-into Court upon the common Rule. 


1 2 Barn, 134. The. Defendant having demurred to the Declaration, and aſſigned for 
[ Littlebale and Cauſe the want of Pledges, the Plaintiff joined in Demurrer. The Defen- 
i 


1 . 1 r dant afterwards moved for Leave to withdraw his Demurrer, upon Payment 


| 8 | had a Rule ſo to do. 


| 2 Time before Plea pleaded, although the Rule for pleading i is out. 

. Raym. 
* 39838. It was formerly held, that, although a Dan had obtained the com- 
Wt mon Rule for bringing Money into Court, the Mongy ould not be brought 
Wd | in after he had pleaded. 

; 1 Barn, . The Common Rule for bringing Money into Cams, was diſcharged, 
Straphon and, becauſe the Defendant had not en the Now in before * 
Te er, Hil. leaded. | 
Rt” "Pe e 
2 Barn. 27. A Motion was "nd: for 4 to Wide a Plea of Tender, and 
fl Salmon and afterwards to bring Money into Court upon the common Rule, and plead 


Aldrich, Hil. the general Iſſue: But it was refuſed; Et per Cur? : We never give Leave 
to bring Money in after a Defendant has n without the Conſent of 


3 | 16 C. 2 
the Plaintiff. 
- But, even while this Doctrine prevailed, Courts would ſornetimes give 


Leave to withdraw a Plea, and bring Money into Court upon the common 


Rule. 2 
1 1 Barn, 256.) A Motion was made, for Leave to withdraw the general Iſſue, and, 
YR 1 Uber and 2 after paying Money into Court upon the common Rule, to plead the ſame 
0 mundi, Mich. de Novo, the Defendant's Attorney happening to die before Money was, 
136.2 as his Client had deſired it might be, brought 1 in, and his Clerk having deli- 
vered the Plea by Miſtake, Leave was given; Et per Cur : The R 


muſt be diſpenſed with. 
9 Since this Caſe, which ſeems to have been determined upon the particu- 
N lar Circurnſtances thereof, the Practice has been to give LEAVE to do the 
lame 


| _ . <: At what * Time Ponep muſt be bzought. 


of Coſts, and to bring Money into Court upon the common Rule, and | 


1 Barn. 197, Money may be paid into Cour, upon the common Rule, at any 


ules 
of the Court are againſt this Motion: But in the Accident of Death they 


mitations, and a Set-off. 


— >. — * 


into Court upon the common, Rule. 23 
fame Thing, although there are no ſuch Circumſtances, in the Caſe, to induce 
the Court to give it. 


The Court of King's Bench granted a Rule, for a Defendant to with: $4. 127m. 


draw his Plea of the general Iſſue, and, after bringing Money into Court Jar len and 
upon the common Rule, to replead it. DE Wragg, Tin. 


| 21 G. 2. 
And a Rule of the ſame Kind has been granted in the Court of Com: 2 Barn. Suppl 
mon Pleas. ET 43: Phillips 


and Barker, 
3 N 55 : | TS Hit. 29 G. 2. 
But the Court, which grants ſuch a Rule, will take Care that the Plaintiff Ser. 1251. 
ſhall not be thereby delayed; and with a View to this it is, wherever the 2 Barn. 
Caſe requires -it, made a Part of the Rule, that the Defendant ſhall take Suppl. 43. 
ſhort Notice of Trial. 5 1 8 . | 
Money can never be brought into Court upon the Common Rule, after a 2 Barn. 232, 
Judgment has been regularly ſigned, | 3A 85 1 


A Motion was made, after a regular Judgment had been ſet aſide upon 1 Barn. 200, 
the uſual Terms of paying of Coſts, and pleading the general Iſſue, for Bei and 
Leave to bring Money into Court upon the common Rule: But it was de- mut. 
nied; Et per Cu-: Money cannot be brought into Court upon the com- 


mon Rule after a regular Judgment. 


"Y . . . 4 r 2 22 . r 1 hs | » 1 * * 232 . * * 5 22 - 92 1 yo» » 
F *— . 


( Ok pieading where Money has been 


1 into Court upon the common 
Rule, bo 


1 was formerly held, that 4 Defendaft, who had obtained the common 
tr Rule for bringing Money into Court, could only plead the general 
ſſue. | 


Alfter Money had been brought in upon the common Rule, the Defen- 1 Barn 248; 
dant had a Rule to plead Double, Non aſſumpfit, and Non aſſumpfis infra ſex 249. Buck 


 annos: But the Plea was afterwards fer aſide; Ef per Cur? : A Defendant 2 d Mares. 


can in ſuch Caſe only plead the general Iſſue. Eaſt. 10 G. 2. 
But the Law ſeems now to be otherwiſe. | 

In an Action upon the Caſe, where Money was brought in upon the com- 2 Bar. 232. 

mon Rule, Leave was given to plead the General Iſſue, the Statute of Li- Heller and 


Hallet, Tritt, 
$16, * 


An Execulor Defendant, having obtained the common Rule for bringing 2 Bare. 237. 


Money into Court, the Court gave him Leave to plead plene a.1miniſtravit Auſtin and 
together with the general Iſſue. © Ke, Hu. 
_ 5 23 C. 2. 
It has been laid down, that a Defendant cannot bring Money into Court 
upon the common Rule, as to Part of the Piaintiff's Demand, and plead as 
to the reſt. : 


In Trover for a Bill of Exchange for one hundred Pounds, the Defendant 12 Med. go. 


moved for Leave to bring fifty Pounds into Court, and have that Sum ſtruck Bh and 


out of the Declaration, and to plead Not guilty as to the reſt ; but it was 3 
refuſed; And per Holt Chief Juſtice: It may be, that the Plaintiff has a 
good Cauſe of Action for Part of his Demand, and a probable one for the 
Reſt; now it would be hard to ſtrike the former out of his Declaration, and 
Put him to try the latter at the Peril of Coſts. 

— — In 
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12 Med. 95+ 
P anvlett and 
Heatfield. 


„ 


In Covenant, upon three diſtinct Covenants, ſeveral Breaches were aſſigned, 
one of which was for Non-payment of Rent, It was moved, that, upon 
bringing ten Pounds into Court, the Breach for Non- payment of Rent might 
be ſtruck out of the Declaration, and that the Defendant might plead as to 44 
the reſt: But it was denied; Et per Cur” : When it-appears that the Plain- 1 
tiff has a juſt Cauſe of Action for one Thing, we will not put him to try 
the others at the Peril of Coſts, | | 


4 In the firſt of theſe Caſes it is clear, that the Motion was to bring in Part 
[ of the Money, which was demanded in a ſingle Count. eg 
i. What is laid down in the other does not now ſeem to be Law; for it W 
10 has been ſince held, that, if there are many Counts in a Declaration, a De- f 
13 6 fendant may have the common Rule to bring Money into Court upon ſome, 
10 and may plead to the others. „ TG 
/ 13608 2 Barn. 232. In an Action upon the Caſe, where there were nine Counts, the Defen- 
1 1 | Heller and dant obtained the common Rule to bring in Money upon two, and had Leave 1 
1 e to plead to the reſt; and this Caſe was by the Court compared to covenant 5 
6 | | EE for Non-payment of Rent, where other Breaches are alſo aſſigned. = 
. 2 Barn. 232. If the Plaintiff however, where the common Rule for bringing in Mo- 3H 
| 1 . | Heller and rey upon ſome Counts is granted, thinks proper to accept the Money 3 
' 1h Hale. brought into Court, he is intitled to Coſts upon all his Counts to the Time 1 
. OT. of bringing it in. a EE 8 5 3; 
Rep. of Prad. But if a Defendant has obtained the common Rule to bring in Money 
4 | 3 upon ſome Counts, he cannot demur to the others in the ſame Declaration; 
A | Ola.” for the Deſign, of ſuffering Money to be brought into Court upon this 
91008 > 2 Barn. 239. Rule, is to put an End to the Cauſe, and this would be productive of 4 
Wii - Delay. 885 1 . | os 1 1 
1 k 6 3 _ TH Sw . 4 
(NJ) What the Conſequences are of bzing- _ 
f ing Money into Court upon the common 
HEN Leave is given to bring a Sum of Money into Court 8 
upon the common Rule, Part of the Rule is, that, unleſs the 1 
| Plaintiff ſhall accept thereof, together with Coſts to the Time of bring 
| ing in the ſame, in full Diſcharge of his Suit, the ſaid Sum ſhall be 
þ ſtruck out of the Declaration, and paid out of Court to the Plaintiff, and, 9 
. upon the Trial of the Iſſue, the Plaintiff ſha!l not be permitted to give 
f Evidence for the ſaid Sum. DE „% oe o 
| A Plaintiff is, in almoſt all Caſes, intitled to the Money brought into 1 
Court upon the common Rule. N 
Sall. 597. After ten Pounds had been brought into Court upon the common Rule, 1 
Elliot and Cal. the Plaintiff was nonſuited. Queſtion was hereupon made, whether the 2M 
5 c __ Plaintiff was intitled to have this Money out of Court? It was held, that 9 
100 3 36. he was; Et per Cur': So much the Defendant has, by bringing it into 7 
my Court, admitted to be due; and, if the Cauſe had went to the Jury, there "= 
| | muſt have been a Verdict for the Plaintiff for fo much. . 3 
Eb | PE 2 Barn, 230. A Motion being made in Arreſt of Judgment, the Judgment was arreſted 3 &(* 
22 2 and conſequently no Coſts were to be paid by either Party; yet the Court 2 
2 $*4 ordered, that a Sum of Money, which had been brought into Court upon 4 
the common Rule, ſhould be paid out to the Plaintiff, | 1 
A De 
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into Court upon the common Rule, 25 
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It was held, that if a Defendant, who has brought Money into Court Str. 1025. 
upon the common Rule, is not intitled to have it out of Court again, al- Cr and Fe- 
though there is a Verdict for him: For he has admitted the Sum brought gy 3 27 
in to be due to the Plaintiff, and ſo much has been ſtruck out of the De- 
claration. 4 

But, if Money has, in an Action againſt an Executor, been brought into Rep. of Prag. 
Court upon the common Rule, and the Plaintiff is afterwards nonſuited, or in C. B. 5. 


there is a Verdict againſt him, the Defendant ſhall have. the Money out of Anon. 


Court again, becauſe, being an Executor, he might not know whether his 
Teſtator was indebted to the Plaintiff or not. 6 3 2s 
Although the Plaintiff is inticled to the Money, which has been brought 1 Barn. 195. 
into Court upon the common Rule, it is uſual for the Court, if there is a Anon. Rep. of 
Verdict for the Defendant, to order it, provided the Sum does not exceed Pe. in C B. 
what is due to him for Coſts, to be paid to the Defendant on Account 54 
thereof. | | | | | 
If the Suit abates, after Money has been brought into Court upon the 
common Rule, by the Death of the Defendant, his Executor is not incitled 
to have the Money out of Court again; 3 SS fo 
A Motion was made, upon an Affidavit that the Defendant was dead; 1 Barn. 197? 
to have ten Pounds, which had been brought in by him upon the common Nen and, 
Rule, paid out of Court to his Executor: But it was denied. Os -- - 
Where the Suit abates by the Death of the Plaintiff; the Court has not 1 Barn. 199. 
yet gone ſo far, as to order the Money, which had been brought into Court Creckay and 


upon the common Rule, to be paid to his Executor. Marton. 


2 Barn. Suppl. 
| 3 WT 40. 
As the Court will not however, even in this Caſe, order the Money, which 1 Ber». 199. 
was brought into Court to the Plaintiff's Uſe, to be paid out again to the 2 Barn. Suppl, 
Detendanc, the prudenteſt Way in ſuch Caſe is, for the Defendant to con- 4 
ſent, that, upon an Undertaking by the Executor of the Plaintiff not to 


bring another Action for the ſame Cauſe, the Money may be paid out to 
him: For, if a new Action is brought by ſuch Executor, the Defendant 


muſt apply to have the Money, which. is in Court, transferred for Payment 


in ſuch Action, and mult pay Coſts therein. 


Although a Plaintiff has proceeded in his Suit, after the bringing in of « Bars. 198; 
Money upon the common Rule, he may afterwards have a Rule to ſtay 201. 
the Proceedings, and to take the Money out of Court. „ 2 = 230. 

| : JO 1 235 

The Defendant had brought Money into Court upon the common Rule. 2 Bars. 235. 
The Plaintiff, refuſing to accept thereof, deliveted an Itfue, with Notice Bate and 
of Trial for the then next Aſſizes: But afterwards coun:ermanded this No- Craue. 
tice. In the following Term, the Defendant ſerved him with the common 
Rule, to enter the Iſſue upon Record. Hereupon a Motion was made, that 
the Proceedings might be ſtayed, and that the Plaintiff might have Leave 
to take the Money out of Court with Coſts to the Time of bringing it in 


and a Rule was made for theſe Purpoles. 


But, where ſuch a Rule is granted, the Plaintiff muſt pay the Defendant 1 Bars. 198, 
his Coſts ſubſequent to the Time of bringing the Money into Court; and 201. : 


it is uſual to make it Part of the Rule, that ſuch Colts ſhall be paid out 2 5%. 230, 
of the Money which has been brought in, and, if the Money in Court be 35“ 


not ſufficient for this Purpoſe, that the Plaintiff ſhall make good the 
Deficiency. Ft | 


Ver. v. 3 11 (0) In Fo 
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Bro: | 


pl. 22. 


(o) In what Caſes and Actions a Tender 


map in general be made, oꝛ Money may 
be bzought into Court upon the common 
Rule. £ 


TTIITHERTO Tender, and bringing Money into Court upon the 
common Rule, have had a diſtin Conſideration : But it may be as 

well, to treat of them under this and the following Head jointly : Be- 
cauſe the greater Part of the Matter, which falls properly under theſe two 
Heads, is ſo blended in the Books, that it cannot without ſome Difficulty, 


and much Repetition, be ſeparated; and perhaps the Separation would not 


in the leaſt tend to the Illuſtration of either Subject. | 
Ic is in general true, that, wherever any certain Perſon has a Right of 


demanding a certain Debt or Duty from another, a Tender may be 


This general Principle might be illuſtrated by an Infinity of Caſes: But 


the Reaſon of the Thing, that it ſhould not be in the Power of one Man, 


to oppreſs and vex another, by ſuing for a certain Debt or Duty, which the 


other has offered to ſatisfy, ſpeaks ſo ſtrongly, as to make it unneceſſary to 
adquce any. | | 


It will moreover, in treating of Tender in particular Caſes, appear, that, 


in almoſt every Inſtance, where a Tender cannot, although the Party who 


has the Right of demanding is certain, be made, it is owing to the Uncer- 
tainty of the Debt or Duty. 


But, although a Tender may be made in every Caſe, where the Debt or 


Duty is certain, and the Perſon, who may demand it, is alſo certain, it is 
not neceſſary to make one in every ſuch Caſe. „ 
Tend. If the Obligation precedes the Duty, as where a Bond is with Condition 


3 to pay Money, or an Annuity, neither of which was before due, a Tender 


Hob. 


12 Mod. 414. the Obligation, as where a Bond is with Condition to pay a Rent-charge, 


257. muſt to ſave the Penalty of ſuch Bond be made: But, if the Duty precedes 


which was before due, no Tender is neceſſary; for it is ſufficient, that the 
Party is ready to pay this, when it is demanded upon the Land. 


Leon. 17. So, if an Executor enters into a Bond, with Condition to perform a 
| o"_ and Will, he is not thereby bound to tender a Legacy given by ſuch Will: But 
eres. 8 


2 dhe 415; the Legacy remains, as it was before, payable upon Requeſt. 


Anon. 


In almoſt every Action, where a Tender might before it was commenced 


have been made, Money may be brought into Court upon the common 
Rule. „ 


6 Med. 29. It was indeed formerly held, that Money could not be brought into 


Court upon the common Rule, where an Executor or Adminiſtrator was 


ge Plaintiff z becauſe neither of theſe is liable to pay Coſts. 
. Afterwards the Practice was, in an Action brought by an Executor or 


Holloway. Adminiſtrator, to make a Rule upon the Plaintiff, to ſhew Cauſe, why he 


Str. 796. But it has ſince been held, upon Conſideration, that there may be a 
phat and bringing of Money into Court upon the common Rule, where an Executor 


mould not accept Debt and Coſts. 


or Adminiſtrator is Plaintiff ; for that, although ſuch Plaintiff cannot be 
thereby made liable to pay Coſts, he ought to be prevented from obtaining 
his ſubſequent Coſts, N 
The common Rule for bringing Money into Court may likewiſe be had, 
in ſome Caſes, where no Tender could have been made. 


if 
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into Court upon the common Rule. 27 

If a Penalty is given, by a Statute, to any Perſon who will ſue for the 
ſame, an Offender againſt ſuch Statute is liable to pay this to the Perſon 
who does ſue for it: But no Tender could ever have been made in this 
Caſe; becauſe a Tender can in no Cafe be made after an Action is com- 
menced, and it could not be known, until the Action was in this Caſe 
commenced, that the Penalty would have been due to the Perſon who has 
brought the Action. | 

But the Court will, after an Action is commenced for the Penalty inflicted Ser. 1217. 


by a Statute, give Leave to bring Money into Court upon the common = Qui tam 


— 


—— 


(P) Of tendering and bzinging Money into 
Court upon the common Rule in particular 
Caſes and Actions, . 
1. In Aſſumpſit. 


A. may be made in all Caſes, where a general Indebitatus Aſump- Salk. 23. 
fit is the proper Action: For, although only Damages can be reco- Hard Caſe. 


vered in this Action, it is, as it will only lie where Debt would have lain, Sa##. 597. 


always brought for Damages to a certain Amount. 8 N 128. 


The more general Rule is, that Money cannot be brought into Court 


upon the common Rule, in a ſpecial Aſaumpft : Becauſe the Damages, 


which tnay be recovered in ſuch Action, are for the moſt part un- 


Certain. 


In a ſpecial Aſumpſit againſt a Maſter of a Ship, for Damages ſuſtained 17. S. Reg. 
by his not delivering ſome Jars of Oil fate, and in good Order, as he re- Cal. 30G. 3. 
ceived them, a Motion was made, for Leave to bring Money into Court P*«-#en 
upon the common Rule, at the Rate of ſix Pence pe? Jar: But it was re- e N 
fuſed; Et per Lord Mansfield Chief Juſtice : Money may be brought into 


Court upon a general Indebitatus Aſumpſit : But, where a ſpecial Aſump/it, 
as is the preſent Caſe, ſounds in Damages, the Court never gives Leave 10 


bring Money into Court upon the common Rule. 
It has been laid down, that Money may be brought i 


| nto Court upon the , na. 141, 
common Rule, where there is a Count for a Mutuatus. os 


Anon, 

| | Hil. 1 Ann. 

But in a later Caſe, where an Action was brought upon a Bill penal, and 2 Barn. 228. 

a Count was added for a Mutuatus, it was held, that Money could not in Fierce and 

ſuch Caſe be brought into Court upon the common Rule, | SO: 
It was formerly held, that no Tender could be made in a Caſe, where a ji. 14 G.2, 


: wht | Ld. Raym. 
ſpecial Aſſumpſit for a Quantum meruit is the proper Action, by Reaſon of the 255. , * 
Uncertainty of the Damages, which may in ſuch Caſe be recovered. and Harti. 
A Motion being made to bring Money into Court upon the common 1 Md. 187. 
Rule, in an Action where there was one Count upon an Indebitatus Aſump- Smith and 


fit, and another upon a Quantum meruit, the Court gave Leave to do it as Jen. 


to the firſt, but not as to the latter; Ef per Cur': Who can tell what a 


Man deſerves till it is tried ? 
But it has been ſince ſettled, that Money may be brought into Court upon Ser. 576. 


the common Rule, where there is a Count for a Quantum meruit ; and of Jobnſen and 


Courſe a Tender may now be made in a Caſe where a ſpecial Aſumpſit for Lancefter. 
a Quantum meruit is the proper Action. | 


2. In 
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and Punter. 


23 Tender and bzinging Money | | 


2. In Covenant. 


1 Ventr, 356. It is in the general true, that Money cannot be brought into Court upon 
Aon. the common Rule, in an Action of Covenant; becauſe this Action ſounds 


11 Mad. 270. In Covenant for not doing Repairs, it was held, that Money could not be 
Aron. brought into Court upon the common Rule, the Demand being in this 
Saſk, 596. Caſe uncertain. 


But, where the Damages ſuſtained by the Breach of Covenant aſſigned 


are certain, Money may be brought into Court upon the common Rule. 


Salk. 596. If the Breach aſſigned in an Action of Covenant is Non- pay ment of Rent, 
Money may be brought into Court upon the common Rule: The Demand 


Anon. 


being in this Caſe certain. 


2 Barn. 229. In Covenant, the Breach aſſigned was the not having well dreſſed Corn, 


Walnugh and and the Damages were laid to be eleven Pounds. Upon a Motion to bring 

that Sum into Court upon the common Rule, the Counſel for the Plaintiff 

conſented thereto, and admitted, that the Demand was here as certain, as if 
the Action had been for Non- payment of Rent. 


z. In Debt. 


In many Actions of Debt, Money cannot be brought into Court upon 
the common Rule. | | 2 | | 


5 Med. 60. In an Action of Debt brought upon a Judgment, the Court will not ſuffer 


Burridge and . 77 of N TTY 
> ef Money to be brought into Court upon the common Rule, 


7 Mod. 114. 


- Mid. 141, A Motion being made, to bring Money into Court upon the common 


Arm. Rule, in Debt upon Articles, it was refuſed ; and by Holt Chief Juſtice: I 


never knew this allowed to be done in Debt upon Articles. | 
2 Barn. 231. A Defendant having obtained the common Rule, for bringing. Money 


| Yeoman and into Court, in Debt for the Penalty of a Charter Party, it was afterwards 


Kya, diſcharged, as being contrary to the Courſe of the Court. 


$tr. 890. In Debt fur Emiſſet, for Goods ſold, the Court refuſed to Jet Money be 
 Leapridge and brought into Court upon the common Rule, | | 


Pongillionne. 
But in ſome Actions of Debt; Money may be brought into Court upon 
the common Rule. | | 


i Barn. 198. It is common Practice, to allow Money to be brought into Court upon 
Dixen and the common Rule, . in Debt for Rent. N | | | DO 


Allen. 


Salk. 596. 


Str. 1271. In an Action of Debt, where there was no other Count than one for a 

Webb Qui tam Penalty of five Pounds given by a Statute, the Court gave Leave to bring 
the five Pounds into Court upon the common Rule. 

M. S. Rep. In a very late Caſe, there was in an Action of Debt one Count for twenty 

Eaſt. 31 C. 2. Pounds, on the Account of the Defendant's having four Partridges in his 


W 2 55 Cuſtody; and another Count for twenty Pounds more, on the Account of 
Orman Rcene. bis expoſing four Partridges to Sale. A Motion being made in this Caſe, 
to pay twenty Pounds into Court upon the common Rule, Leave was given 
to do this. : : 
7 Med. 141. Money could, even before the Statute, have been brought into Court upon 
2 , the common Rule, in Debt on Bond; nay it was ſaid by Hot Chief Juſtice, 
ais. 590. 


That the firſt Inſtance, of giving Leave to bring Money into Court in 
6 Med. 60. Satisfaction of a Debt or Duty, was in Debt on Bond, £ 


On 


on 
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of it being general. . 


upon a Metion was made in the Court of King's Bench, that, upon bring- 


—— — — —d — : . 2 
into Court upon the common Rule. 29 
But the Court would never give Leave to bring in Money upon the com- 12 Med. 598. 
mon Rule, where an Action was brought upon a Counter-Bond, or upon any = -_ 
Bond for the Performance of a collateral Agreement. | alot. 
Before the Statute however, a Defendant who had, in Debt on Bond, Sl. 597 
obtained the common Rule for bringing Money into Court, muſt have brought „ 
in the whole Penalty of ſuch Bond. 
This Hardſhip is remedied by the 4 Anne, c. 16. par. 13. it being 
thereby enacted, © That if at any Time, pending an Action upon a 
« Bond, with Condition to be void upon the Payment of a leſſer Sum, 


de the Defendant ſhall bring into the Court, where the Action ſhall be de- 


« pending, all the principal Money and Intereſt due on fuch Bond, and 
« alſo all ſuch Coſts as have been expended in any Suit or Suits in Law or 
« Equity upon ſuch Bond, the ſaid Money ſo brought in ſhall be deemed 
& and taken to be in full Satisfaction and Diſcharge of the ſaid Bond, and 
&« the Court ſhall and may give Judgment to diſcharge every ſuch Defen- 
« gant of and from the ſame.” | | | | 
It has been held, that, if an Action of Debt upon a Bond is brought by 2 Barn. Suppl. 
an Executor or Adminiſtrator, this Caſe is within the Statute; the Words 42: Wright, 
| Executor, and 
| | Sabayne. 
But an Action of Debt upon a Bond to a Sheriff, conditioned for the 2 Bars. 23 1. 
good Behaviour of his Bailiff, is not within the Statute: Becauſe this Bond Atkins and 
is not for the Payment of a leſſer Sum of Money. „„ wk 
| For the ſame Reaſon, if an Action of Debt is brought upon a Counter- 12 Med. 599. 
bond, or upon any Bond for the Performance of any collateral Agreement, Cole and 
no Money can under this Statute be brought into Court, Heathcot, 


It ſeems, as if a Defendant, who has complied with the Terms preſcribed 


by the Statute of the Fourth of Anne, is intitled to be diſcharged of the 


Bond: But it will appear, from the Conſtruction that has, in the followin 
Caſes; been put upon this Statute, that he is only diſcharged of the Action, 
which has been brought upon ſuch Bond, _ | | 


A Bond having been given, to pay a Sum of Money by Inſtalments at Str. 5 15. 


| the Rate of five Pounds per Annum, the Obligee, after the Obligor had Land and 


failed in making one Payment, brought his Action for the Penalty. Here- * * 
ing into Court the five Pounds with Coſts, the Proceedings might be ſtayed 

in this Action. This Motion was refuſed; Ez per Cur': The Defendant is 

not intitled, under the Statute of the Fourth of Anne, to have the Proceed: 


ings ſtayed; unleſs the whole Money, for the Payment of which the Bond 


was given, is brought into Court, for it never could be intended, that the 
Obligee ſhould be put to the Trouble of bringing an Action every Year, 
Since this Caſe, the Court of King's Bench have indeed frequently given Sr. 814. 


Leave to bring the Arrear of Money due on a Bond to pay by laſtalments Bridges and 


Villiamſon, 

Mich. 2 G. 2. 
Mayne and 
Semner, Hil, 4G. 2, 


into Court, as being a Caſe within the Statute. 


But it has in ſome later Caſes been determined, in the fame Court, Sr. 957. 
that, as this Caſe, of allowing the Money due upon a Bond to pay by In- 2ar%y and 
ſtalments to be brought into Court, is within the Statute only by an equita- Zar. 


ble Conſtruction, the Plaintiff, who ought not to be thereby deprived of a. 7 G. 2. 


| ucas aud” 
any legal Advantage, may ſign his Judgment, with a Stay of Execution, ra hay 


until there is a Failure in lome future Payment. Mich. 11 C. 2. 
In the Court of Common Pleas it has been held, that the Money due 2 Barn. Suppl. 
upon a Bond to pay by Inſtalments may, under the Statute of the Fourth * 2 ang 
of Anne, be brought into Court, without allowing the Plaintiff to ſign his 56 e 
Judgment, as a Security for any future Pay ment. 


Vol. V. | I- 4. In 


——_—_—— 


* 


| Lutw. 1594. 
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4. In Treſpaſs. 
2 Infl. 207. At the Common Law, no Tender could have been made in any other Treſ- 
A paſs, except Damage: feaſant. 
Ld. Raym. | | | : 3 | TR 0 
£55. But by the 21 Ja. 1. c. 16. par. 5. it is enacted, That in all Actions 
e of Treſpaſs Quare clauſum fregit, wherein the Defendant or Defendants 
« ſhall diſclaim, in his or their Plea, to make any Title or claim to the 
*« Land, in which the Treſpaſs is by the Declaration ſuppoſed to be done, 
„ and the Treſpaſs be by Negligence or involuntary, the Defendant or De- 
“ fendants ſhall be admitted to plead a Diſclaimer, and that the Treſpaſs 
was by Negligence or involuntary, and a Tender or Offer of ſufficient 
« Amends for ſuch Treſpaſs before the Action brought, whereupon or 
<« upon ſome of them the Plaintiff or Plaintiffs ſhall be enforced to join 
«. Iflae,” | | | | | | 
g Lev. 37. In Treſpaſs for breaking the Plaintiff's Cloſe and mowing his Baulk, the 
Baſeh add Defendant after diſclaiming pleaded, that he had a Baulk adjoining to the 
mn #/on. Baulk of the Plaintiff; and that, in mowing his own Baulk, he had invo- 


luntarily and by Miſtake mowed ſome of the Graſs growing upon the 


Plaintiff*s Baulk, intending only to mow the Graſs growing upon his own 


Baulk; and that, before the iſſuing of the Writ, he had tendered to the Plain- 
tiff two Shillings in Satisfaction; and that this was a ſufficient Amends, 


Upon a Demurrer to this Plea Judgment was for the Plaintiff ; Et per Cu-: 
The Fact in this Caſe appears to be voluntary, and the Intention of the 


- Defendant, which cannot be known, is not traverſable. 


Allen and feaſant, The Plaintiff in his Replication diſclaimed; and further pleaded, 
Bayley. that his Cattle entered into the Defendant's Ground againſt his, Will and did 
OO 339 Damage; and that after the impounding, but before the Action brought, 
SY he tendered ſufficient Amends. Upon a Demurrer Judgment was for the 
| Defendant 3 Ez per Cur : The Statute extends only to Actions of Treſpaſs 
Quare clauſum fregit, and not to Actions of Replevin, which remain as 
they were at common Law, and conſequently the Tender in this Caſe was 
not good, becauſe not made before the Cattle were impounded. | 
Str. 849. In Treſpaſs for taking Goods, the Defendant pleaded a Tender upon the 
— and 21 Ja. 1. c. 16. Upon a Demurrer it was held, that this Caſe was not within 


the Statute 


5. In Trover. 


In Trover for Money, the Money may be brought into Court upon the 
common Rule. EE | 


Str. 142. 
Anon. 


12 Mod. 397. 
allow the Value of the Goods, in Money, to be brought into Court upon 


the common Rule: For, if this was ſuffered to be done, it would be in 


the Power of the Defendant, to ſet a Value upon the Goods of the 


Plaintiff. 3 
Str. 142. Nor can the Goods themſelves, for which an Action of Trover has been 
Axon. commenced, be brought into Court upon the common Rule. 
Ser. 822. The Court would not give Leave to bring a laced Head, for which an 


eee MINN Action of Trover had been commenced, into Court upon the common 
wa Rule. | 


Str. 1193, In Trover for Pictures, it was refuſed, to let them be brought into Court 
Olivant and upon the common Rule; Et per Cur? : This Action is not for the Thing 


Perineaw. but for Damages; and they may not now be in ſo good a Condition FO 
they were. | | 


In Replevin, the Detendant avowed the taking of the Cattle Damage 


But, if an Action of Trover is brought for Goods, the Court will not 


Although 
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into Court upon the common Rule. 
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Although the Goods, which are demanded in an Action of Trover, can 
never be brought into Court upon the common Rule, the Defendant, if the 
Action is brought in the Court of Common Pleas, may, in ſome Caſes, have 
a Rule, that, on bringing the Goods into Court, the Proceedings ſhall be 
ſtayed. „ 

; A Rule was made, by this Court, for the Plaintiff to ſhew Cauſe, why, 
upon bringing into Court four new wrought Dimothy Bed Curtains, and other 
Goods ſpecified in the Declaration, the Proceedings ſhould not be ſtayed? 
But, it appearing, upon ſhewing Cauſe, that the Curtains had been cut, al- 


charged; Et per Cur*: The making a Rule of this Sort abſolute is diſcreti- 
onary; and in this Caſe it is not reaſonable, to oblige the Plaintiff to take 
his Goods again. ED Bs 
Where the Goods ſpecified in the Declaration are heavy or bulky, the 
Court of Common Pleas will not make a Rule to bring them into Cour: : 
But will make a Rule upon the Plaintiff to ſhew Cauſe, why he ſhould not 
conſent to accept ſuch Goods? : | 


But it is not the Practice of the Court of King's Bench, to make Rules, 


that, upon bringing into Court the Goods demanded in Actions of Trover, 
the Proceedings ſhall be ſtayed. | | 


the Thing demanded in Trover into Court, be ſtayed, 
The Book, called Memoirs of a Woman of Pleaſure, having been let out by 
a Bookſeller, for the Peruſal of ſome young Ladies of a Boarding School, the 
| Maſter of the School took it from them, and ſent it to the Bookſeller, with 


afterwards found in one of the young Ladies Hands, the Maſter took ir 
away, and kept it. An Action of Trover being hereupon brought, the 
Court of King's Bench made a Rule, for the Plaintiff to ſhew Cauſe, why on 
bringing the Book into Court the Proceedings ſhould not be ſtayed. | 


But, in another Caſe in the ſame Court where a Motion was made, upon 
the Authority of this laſt Caſe, that the Proceedings might be ſtayed; upon 
bringing into Court a Gold Watch and a Diamond Ring, for which an 
Action of Trover had been commenced, it was denied; Et per Cur : The 


man of Pleaſure, was granted upon the particular Circumſtances of that Caſe; 
becauſe it was likely, that this Book would have had a moſt pernicious Effect 


was contrary to the Courſe of this Court. 
6. Jn ſoine other Aitions, 


Plaintiff has a Right to the Poſſeſſion of the Premiſſes therein demanded ? 
Money can never be brought upon the common Rule in this Action. 


Money into Court, the Proceedings in Ejectment ſhall be ſtayed. 


This Court did indeed, in one Caſe a few Years ago, make a Rule for 
the Plaintiff to ſhew Cauſe, why the. Proceedings ſhould not, upon bringing 


a Requeſt that none of his Scholars might have it again, The Book being f 


Rule to ſhew Cauſe, which was made in the Caſe of the Memoirs of a Mo. 


_—_ 


2 Barn, 229. 
Royden and 
Bath. 


tered and ſcoured, and thereby leſſened in their Value, the Rule was diſ- 


1 Barn. 209, 
Cooke and 
olgate. 


M. S. Rep. 


Eaſt. 26 G. 2; 
Tatling and 


owling. 
12 Mod. 397. 


M. S. Rep, 


Hardwin and 
Hiltin, Hil, 
27 G. 2 0 


upon the young Ladies: But we never heard any more of that Rule, and it 


As the only Queſtion, which can ariſe in an Ejectment, is, whether the 


But a Rule may in ſome Caſes be had, that, upon bringing a Sum * 


In an Ejectment, brought upon the Forfeiture of a Leaſe for Non-pay- Con. 299- 


" ment of Rent, the Leſſee, if he will make Oath that his Leaſe is not ex- Sale. 597. 


—— pred and my the Arrear of Rent into Court, may have a Rule that the 
Proceedings ſhall be ſtayed. 


By the 7 Geo. 2. c. 20. par. 1. it is enacted, ** That where any Action 

* of Ejectment ſhall be brought, in any of his Majeſty's Courts of Record 
at Weſtminſter, or in the Court of great Seſſions in Wales, or in any of 
the ſuperior Courts in the Counties Palatine of Cheſter, Lancaſter or Dur- 
bam, by any Mortgagee or Mortgagees, his, her or their Heirs, Execu- 
dots, Adminiſtrators or Aſſigns, for the Recovery of the Poſſeſſion of any 
5 | | , e mortgaged 


0 
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«© mortgaged Lands, Tenements or Hereditaments, and no Suit ſhall be 


Tender and bzinging Money 


then depending in any of his Majeſty's Courts of Equity, in that Part of 
« Great Britain called England, for the forecloſing or redeeming of ſuch 
* morrgaged Lands, Tenements or Hereditaments; if the Perſon or Per- 
© ſons having Right to redeem ſuch mortgaged Lands, Tenements or He- 
&* reditaments, and who ſhall appear and become Defendant or Defendants 
© in ſuch Action, ſhall at any Time, pending ſuch Action, bring into the 
Court, where ſuch Action ſhall be depending, all the principal Monies and 
& Interett due on ſuch Mortgage, and alſo all ſuch Coſts as have been ex- 
* pended in any Suit or Suits at Law or in Equity upon ſuch Mortgage, 
* ſuch Money for Principal, Intereſt and Coſts to be aſcertained and com- 
puted by the Court where ſuch Action is or ſhall be depending, or by 
the proper Officer to be by ſuch Court appointed for that Purpoſe, the 
Monies to brought into ſuch Court ſhall be deemed and taken to be a 
full Satisfaction and Diſcharge of ſuch Mortgage, and the Court ſhall 
and may diſcharge every fuch Mortgagor or Defendant of and from the 
ſame accordingly.” “ ; LE 012 fi 
But by Par. 3. it is provided, © That this Act, or any Thing therein 


£6 
«C 
cc 
cc 
cc 
cc 


contained, ſhall not extend to any Caſe, where the Perſon or Perſons, 
„ againſt whom the Redemption is or ſhall be prayed, ſhall, by Writing 


under his, her or their Hands, or the Hands of his, her or their Attorney, 


Agent or Solicitor, to be delivered, before the Money ſhall be brought | 


into ſuch Court of Law, to the Attorney or Solicitor for the other Side, 
* inſiſt, either that the Party praying a Redemption has not a Right to 


* redeem, or that the Premiſſes are chargeable with other or different 


Salk. 597. 
7 Mod. 141. 


8 Rep. 147. 0 f 0 
been tried in Replevin, the Plaintiff in this Action may, notwithſtanding 


1 Inf. 107. 


reſtored to the Plaintiff. | 


principal Sums, than what appear on the Face of the Mortgage, or 


of Redemption, to the mortgaged Lands and Premiſſes in Queſtion, 
e ſhall be controverted or queſtioned by or between different Defendants in 
«« the ſame Cauſe or Suit,” 1 


Money cannot, in the General, be brought into Court upon the common 


Rule, in Replevin; becauſe this Action is not brought for the Recovery of 


any Debt or Duty, but that ſomething, which has been diſtrained, may be 
Bur, if the Defendant in this Action avows for Rent in Arrear, the Plaintiff 

may have the common Rule for bri 5 4 Aj is due for Rent into Court. 
After the Right of making a Diſtreſs, for Treſpaſs Damage: feaſant, has 


there is Judgment of Return irrepleviſable for the Defendant, tender the 


Damages awarded, and, if his Cattle are not thereupon delivered, he may 


Str. 787. 
White and 
Woodhouſe. 


Str. 906. 
Sguire and 
Archer. 


have an Action of Detinue for them. 


7. In an Acton upon the Caſe. 


| Money cannot be brought into Court, upon the common Rule, in an 
Action upon the Caſe ; becauſe the Damages, which may be recovered in 


this Action, are uncertain, 


It has been held, that Money could not be brought into Court upon 
the common Rule, in an Action upon the Caſe for immoderately driving a 
hired Chaiſe. Ee „ 2 

In an Action upon the Caſe for Dilapidations, the Court refuſed to let 
Money be brought in upon the common Rule. N 


8. In 


ſhall be admitted on the other Side; nor to any Caſe, where the Right 


33 bY 


oe PET ET WT, RR ju iy 1 

NS OE Op nega Ge 

r * A . r 
— 4 4 ak 88 * 


— Ses , P * 329 * 

— e 2 A IS ES? "RO Ee0-8 
one ETC. ee ELD 4-5 3 . — R 
o 8 ER 8 5 s 


3 


Pe 


1 
9 
. Sx 
a £59 
I, 
5 7 
by Co 
"gs 7, 
15 
3 
"Io 
$29 
Xp 
' 


8 
. 
8 

257% 
"IE: 
EW of 
SLY 
5 
8 
MN EA 
W > 
* © 8 
n 
FOE. 
. * 
3 
— 2 
r 
e . 
» 5-3 


bn l 
+ OI ee 
2 WW, TIRE YL 
n . Nan ene 
8 
+ on LAs; 8 
* N 8 0 5 Ss 
r . * 


* 


into Court upon the common Ruie. 33 


8. In an Aion againſt a Juſlice of the Peace, fo2 ſome Thing 
done in the Execution ok his Oklice. 


By the 24 Geo. 2. c. 44. Par. 2. it is enacted, „ That it ſhall and may 


«© be lawful, for any Juſtice of the Peace, within one Calendar Month after 


« being ſerved with a Notice, that fome Writ is intended to be ſued out 
« againſt him, or that a Copy of ſome Proceſs is intended to be ſerved 
« upon him for ſomething by him done in the Execution of his Office, 
« to tender Amends to the Party complaining, or his or her Agent, or 
« Attorney; and, in Caſe the ſame is not accepted, to plead ſuch Tender 
« jn Bar to any Action to be brought againſt him, grounded on ſuch Writ 
« or Proceſs, together with the Plea of Not guilty, and any other Plea 
« with the Leave of the Court; and if, upon Iſſue joined thereon, the 


„ jury ſhall find the Amends ſo tendered to have been ſufficient, then they 


« ſhall give a Verdict for the Defendant ; and in ſuch Caſe, or in Caſe the 
« Plaintiff ſhall become nonſuit, or ſhall diſcontinue his or her Action, or 
rin Caſe Judgment ſhall be given for ſuch Defendant upon Demurrer, ſuch 
« Tuſtice ſhall be intitled to the like Coſts, as he would have been intitled 
« nnto, in Caſe he had pleaded the general Iſſue only.“ e 
It is not neceſſary, that the party, Who pleads a Tender, upon this Statute 
ſhould bring the Money into Court: But, as the other Party, who has once 


refuſed to accept the Amends which has been tendered, would, for want of 


this, have no Satisfaction for the Injury received, the Court of King's Bench 


have taken the following Method of preventing this Hardſhip. | | | 
A Juſtice of the Peace, upon receiving Notice that an Action would be M.S. Rep. 

commenced againſt him, had tendered ten Guineas. This was not ac- 3 =o 

cepted; and the injured Party, without having made any Demand of this 33 G. 2. 

Money after the Refuſal to accept thereof, brought an Action. The Plainy 

tiff being afterwards defirous of accepting the Amends which had been ten- 

dered, this Court granted a Rule for the Defendant to ſhew Cauſe, why, 


upon the Plaintiff's diſcontinuing his Action, and paying the Defendant 


Coſts to the Time of putting in his Plea, the Defendant ſhould not pay 
the Plaintiff the ten Guineas; Ez per Lord Mansfeld Chief Juſtice : It muſt 
have been the Intention of the Legiſlature, that Amends to the Party inju- 
red ſhould be made as well as tendered. *' Cauſe was afterwards ſhewn againſt 
this Rule: But it was made abſolute. | 


And by par. 4. it is enatted, © That, in Caſe ſuch Juſtice ſhall neglect 
&« to tender any Amends, gr ſhall have tendered inſufficient Amends, be- 
fore the Action broughr, it ſhall and may be lawful for him, by Leave 
of the Court where ſuch Action ſhall depend, at any Time before Iſſue 
joined, to pay into Court ſuch Sum of Money as he ſhall ſee fit; 
whereupon ſuch Proceedings, Orders and Judgments, ſhall be had, made 


and given in and by ſuch Court, as in other Actions where the Defendant 
* is allowed to pay Money into Court.“ 1 + 


Vol. V. 7 77FFFC EY 
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EF Tenure, 


NDERK the Word Tenure is included every holding of an in- 
heritance., „ . | 
But the Signification of this Word, which is a very extenſive 
one, is uſually reſtrained by coupling other Words with it. | 
This is, ſometimes, done by Words which denote the Duration of the 
Tenant's Eſtate: As if a Man holds to himſelf and his Heirs, it is called * 
E --* | Tenure in Fee-fimple. 8 i 
| At other Times, the Word Tenure is coupled with Words pointing out 
the Inſtrument by which an Inheritance is held: Thus, if the holding is 
by Copy of Court- Roll, it is called Tenure by Copy of Court-Roll. On 
At other Times, this Word is coupled with Words that ſhew the prin- 
cipal Service by which an Inheritance is held: As where a Man holds by 
Knights Service, it is called Tenure by Knights Service. | 
That Kind of Tenure, which takes its Denomination from the Duration of 
the Tenant's Eſtate, has been treated of under the Title Eſtate in Fre: ſimple, 
and other proper Titles. „ 5 
Tenure by Copy of Court-Rell has been confidered under the Title 
At preſent the Deſign is to give ſome Account of Tenure by Services. 


5 In doing this the following order (hall be obſerved : 

. (A) What Kind of Inherttances lie in Tenure, = 

| „ (5) What is a good Service, and when it muſt commence. 
| (O) Þow a Service may be ertinguiſhed. . 


(D) Of whom an Jnherſtance muſt be held, and in what 
* any Change is made in the Services by which it 


(E) Df Tenure io Capite. 

(F) Tenure in Frank-Almoſgn. 
(8) Of Tenure by Divine Service. 

(H) Of Tenure by Knights Service. 

(1) Of Tenure by Eſcuage. 

(K) Ok Tenure by Ozand Serjeanty. 

(L) Ot Tenure by Petit Serjeanty. 

(M) Ot Tenure by Caſtle⸗Suard. 

(N) Ok Tenure dy Coznage. 

(0) Ok Tenure in Socage. 

(P) Df Tenure in Burgage. 


5 | fllainage. 
(Q) Of Tenure in Uillainage A) What 


a 


E 


pendant to the whole Land or Manor, the Grantor cannot enter and ma 
Diſtreſs upon any particular Part thereof for the Services reſerved. 


any Part of his Tenants Lands, for the 


* % 


Tenure. 35 


(A) What Kind of Jnheritances lie in Le- 


nure. 9 8 


VERY corporeal Inheritance lies in Tenure; nay every ſuch Inheri- 1 777. 1, 9. 
tance, which is in the poſſeſſion of any Subject, muſt be actually in 23» 47. 93. 
Tenure: For, by the Law of England, no ſuch Inheritance can be allodial, 2 ½ 30, 
in the proper Senſe of this Word; but muſt be held of ſome Superior. 8285 
Tenants in Fee- ſimple are indeed frequently called, in Domeſday Book, 1 If. 1. 


allodarii: But this, which is an inaccurate Expreſſion, only means, that ſuch 


Tenants have as large an Eſtate as a Subject can have in any Inhe- 
ritance. | 

It is in the general true, that an incorporeal Inheritance does not lie in 1 Inf. 47, 98, 
Tenure; for no Tenure can be withour fome Service and to every Service, 142, 144- 
except the Service due by Tenure in Frank- Almoign, Diſtreſs is incident , Br 8 ＋ pl. 
But, as there is not in many incorporeal Inheritances any Thing, upon . 


which the Lord, to whom the Service is due, can enter and diſtrain if it 


is not performed, no ſuch Inheritance lies in Tenure. 

A Fair does not lie in Tenure; becauſe the Grantor has no Remedy by 5 Rep. 3. 
Diſtreſs for any Service reſerved in the Grant thereof, 3 Jewels Caſe. 
So an Advowſon appendant does not lie in Tenure : For, as this is ap- Bre. Jen. 

J. 34. 
. 
144. 

But an incorporeal Inheritance held immediately of the Crown lies in Bre. Ten. 
Tenure ; for the King has, by his Prerogative, a Power of diſtraining, in ?“ 18. fl. 34. 

ervices reſerved in the Grant of . 47. 
ſuch incorporeal Inheritance. CVVT 


And in ſome Caſes an incorporeal Inheritance docs, although it is held of 
a common Perſon, lie in Tenure. Ec, El 

The Veſture or Herbage of Land lies in Tenure ; for a Diſtreſs may be 1 1p. 47. 
upon the Land for fuch Service as is reſerved in the Grant thereof. 

It ſeems to be the better Opinion, that an Advowſon in Groſs lies in Bro. Ter. 
Tenure ; becauſe the Grantor may diſtrain upon the Glebe, if any Beaſts N. 4- 
of the Patron are there, for the Services reſerved in the Grant of ſuch ! I. 144- 
Advowſon. 5 885 Fo, 
A Reverſion and Remainder lie in Grant, and are conſequently incorpo- 1 Rep. 62. 
real; yet both theſe lie in Tenure : For, although the Grantor has no Re- Ce-, Caſe. 
medy for the Services reſerved *during the Continuance of the particular! A. 47, 
Eſtate, he may, as ſoon as this is determined, diſtrain for ſuch Services, and me Diſtr 
for the Arrear of ſuch of them as are pecuniary ones. e 

| ML | 15 Perk. f. 627, 


*— tn en, 


a good Service, and when it 
_ mulk commence. 


TE any Thing which lay in Render, and which would have been profi- 1 It. 142. 
table to the Feoffor, had, at the Common Law, been reſerved in a Bre. Tex. 
Feoffment, it would have been good as a Service. | 5 

And although no Profit would have thereby accrued directly to the Bro. Ten. pl. 
Fcoffor, yet, if from the Reſervation ſome benefit would have ariſen to the 59: fl 189. 
Publick, the Thing reſerved would have been good as a Service; for what- 


Cycr 


(B) What is 


ever is bencficial to the Publick, 1s in lome degree profitable to all private 

Perſons. - 
Bro. Ten. If however, the Reſervation in a Feoffment had been of any Thing for 
#1. 10g. the Benefit of a 8. rahger, this would not have been good as a Service: Be- 


cauſe from this no Profit would have accrued to the Feoffor. 

Bui the Reſervation of a Thing, which lay in prender, would not at the 
Common Law have been good as a Service, 
1 Infl. 142. If one Man had infeoffed ano: her of Land, reſerving to hirſelf Common 
| for four Beaſts in the ſame Land, this would not have been good as a Ser- 
vice: Becauſe the Feoffor could not have had the Thing reſerved bur by his 
own Act; and that which a Man does for himſelf cannot, with propriety, 
be called a Service. 

No Right to any Service could, even at the Common Law, have been 
acquired after an Inheritance had been granted: For nothing could be due 
as a Service but by Reſervation; and he, who had once parted with the 
whole thereof, could not afterwards refcrve to himſelf any Thing out of an 


Inheritaocs. 
| | Fitz. N. B. If a Man had held an Acre of L of 7 S. by. ok of Court at his Ma- 
! 0 „ and J. S. who was alſo ſeiſed of the Manor of B. had agreed with 
| | . A the Tenant, that inſtead of doing the Suit of Court at his Manor of A. he 


2 I,. con. ſhould do it at his Manor of B. J. S. would not have thereby acquired a 
Ie Right to Suit of Court at his Manor of B. for this would have been an in- , 
direct Way of reſerving a new Service. at his Manor of B. which, ſo lon . 
as the Eſtate. formerly granted to che Tenant contired, the Lord had no 


Pover to do. 
Bro. Tz. So, if Land had been held by che Rent of twenty i and the 9 
7.49“ Lord had agreed with the Tenant to accept a Hawk inſtead of the Rent, 
I ye 305, the Lord could never have demanded the Hawk as a Service: Becauſe it was 
. reſerved in the original Grant of the en Be: 
18 Z. 1. J. 1. Since the Statute of Quia emptores terrarum, the ancient Services muſt be 
1 reſerved in every Conveyance by which a Fee paſſes, and only theſe can be 
reſerved: For, by this Statute, after reciting, that the Purchaſers of Lands 
and Tenements of the Fees of great Men, and other Lords to whom the © 
Freehold Tenants of ſuch great Men and other great Lords have fold their 
Lands and Tenements, to be holden in Fee of their Feoffors, and not of 3 
the Chief Lords of the Fees, have, to the Prejudice of ſuch Chief Lords, 3 
entered into the ſaid Lands and Tenements; it is enacted, That from 
&« henceforth it ſhall be lawful, to every Freeman, to ſell at his own Pleaſure 
* his Lands or Tenements, or Part of them, ſo that the Feoffee ſhall hold 
« the ſame Lands or Tenements or the Part of them, of the Chief Lord 
„% df the Fee Py ſuch Services and Cuſtoms as his Feoffor held em 
eee 8 | 
But by the 1 8 2 Ph. & M. c. 8. par. 54. " This Stature, ſo & as it 
prevented the reſerving ſuch new Services, as could be reſerved in the Crea- 
n tion of Tenure in Frank-Almoign, or Tenure by Divine Service, was 
EV . 
Fitz. N. B. And, as the Statute of Quia emptores terrarum was made for the Adventage 
211 


1 of Chief Lords, the King may diſpenſe with it and licenſe his Tenant to re- 
wy -” ſerve any new Service. No other Lord can do this, by Reaſon ok the King? 
2 Inf. 501, Intereſt as Lord Paramount : But the King 3 and the Meſne Lord or Lords 


may together diſpenſe wich this Statute, and grant ſuch a Licence to the 
Tenant paravail. 


O) How a Service may be extinguiſhed. 


\VERY Lord, between whom and the Tenant there is a Privity, may 1 ,. 305, 
by a Releaſe extinguiſh in Parr, or in the Whole, any Service. 300. 


Ke Done” Perk. f 71. 
If two Acres of Land are held by one Service, and the Lord by Deed 3 8 
releaſes all his Right to ſuch Service as to one Acre, this is an Extinguiſh- 


ment of the Service as to both Acres. 9 


But there is a Difference, between this Caſe of a Releaſe in Fact, and the 
Caſe of a Releaſe in Law. | Te | | 

For, if two Acres of Land are held by one Service, and one of them is Perk. Y 71. 
purchaſed by the Lord, this, alchough a reieaſe in Law of the Service as to 
that Acre, does not extinguiſh the whole Service; but it ſhall, if the Ser- 
vice be Rent or any Thing which is ſeverable, be apportioned. os 

But if the Service, by which two Acres of Land are held, is not ſevera- Bro. Suit 
ble, as if it be a Horſe or Suit of Court, the whole is as compleatly extin , 7 
guiſhed, where one Acre is purchaſed by the Lord, as if the Lord had, / 1%. 


by a Releaſe in Fact, diſcharged one Acre of ſuch Service. | pl. 104. 


1. 
If one however of two Acres, which are held by one Service that is not Bre. Jen. 104. 


ſeverable, comes to the Lord by Deſcent, no Part of the Service, as this Perf. Y 71. 


does not come to him by his own Act, but by Act of Law, is extinguiſhed : 
But the other Acre ſhall ſtill be liable to the whole of it. 

If two Acres are held by one Service, and the Lord diſſeiſeth the Tenant P /- 71: 
of one Acre, the whole Service is ſuſpended ; for, although Part of a Ser- 
vice, which is ſeverable, may be extinguiſhed by a Releaſe in Law, and 


= : . © 
the other Parc remain, a Service can never be ſuſpended as to one Part, and 


in eſſe as to other Part, of the ſame Tenancy, 


At the Common Law, if the Fee of an Inheritance came to the Crown 2 Rep. 5 2. 
by Gift, Purchaſe or Forfeiture, all the Services by which it was held were 5“. Zen. 
extinguiſhed, and it might afterwards be held by other Services. 3 
But by the 7 E. 4. c. 5. it is enacted, That every Inheritance, holden 2 RL A. 
of a common Perſon, which ſhall come to the Hands of the King by Rea- 514. 


ſon of an Attainder of High Treaſon, and be afterwards granted by the 


King to any Perſon, ſhall from the Time of ſuch Grant be held by the ſame 
Rents and Services, as if no ſuch Attainder had been. | N 


It is in the general true, that, if any Lord becomes ſeiſed in Fee of an Bro. 
Inheritance held of himſelf, all the Services, 
uch Unity of Poſſeſſion extinguiſhed. 


If a Tenant, however, infeoffs his Lord of the Tenancy upon Condition, Perk. , 89. 
the Services are only ſuſpended; for, if the Condition is broke and the | 
Tenant enters, they ſhall be revived : But, if before the Entry of the Te- 
nant the Lord infeofis a Stranger of the Tenancy, the Services are extin- 
guiſhed ; and, although the firſt Feoffor afterwards enters for Breach of the 
Condition, ſhall never be revived ; becauſe the Tenancy was, at the Time 
the Lord departed with it to his Feoffee, diſcharged of the Services. 


Avawr. 
ger och . 46. 
Rs n e hen, we tt 


E „ 


! Injt. I, 9. 


23, 47, 93+ 
2 Ia. 501. 


Fitz. N. B. 
135. 


2 nf. 502. 
Bro. Jen. 
pl. 97. 


2 Roll. Abr. 


512. 


N Bro: Ten. 


OS 4 ꝓ—ᷣ —ę„-— 


| the Tenant ſhall hold of the Lord by 


Tenure. 


(D) Ok whom an Inheritance ſhould be held, 
and in what Caſes any Change is made in 
the Services by Which it is held. 


VERY Inheritance which lies in Tenure, is by the Law of England 
held immediately or mediately of the King, who is Lord Paramount 
to all other Lords. 


Other Lords, of whom any Inheritance is held, are, from their being 


placed between the King and the Tenant paravail, called Meſne Lords; yet 
as one Manor may be held of another Manor, ſo one Meſne Lord may be 


Lord Paramount to another Meſne Lord. 


If Lord, Meſne, and Tenant are, and the Meſne releaſes to the Tenant, 


held ; for, although the Tenure” between the Meſne and Tenant is thereby 
extinguiſhed, the Tenant, who was Party to the Extinguiſhment thereof, 


has by his own Act put himſelf into the Place of the Meine. | 


But where Lord, Meſae and Tenant are, and the Meſnalty is deter- 


pl. 37. #1. y. mined by Act of God, as by Eſcheat upon the Death of the Meſne with- 


2 Roll. Abr 
e 


Bro. 
pl. 9 


Ten. 


2 Roll. Hr. 


$13- 


1 Inſt. 99. 
2 Infl. 502. 


2 Roll. Abr. 


513. 


2 Inſt. 65. 


2 Infl. 65. 


Magn. Chart. 


c. 32. 


5 Fee, to be held of the Lord; 


out Heir, the' Tenant ſhall hold of the Lord by the ſame Services as he 
held of the Meſne: For, although in this Cafe the Seigniory merges into 
the Meſnalty, which is more advantageous for the Lord, becauſe it brings 
him nearer to the Tenancy, the Tenant ſhall not be thereby prejudiced. 

So, if there be Lord, Meine and Tenant, and the Meſnalty is determi- 


ned by Act of Law, as by Eſcheat for Felony, the Tenant ſhall hold as he 


before held of the Meſne. 

If I ord, however, two Meſnes and Tenant are, ard the ſecond Meſnalty 
comes either by Act of God or of Law to the friſt Meſne, the firſt Mel- 
nalty, it being more advantageous for the firſt Meſne, merges into the ſe- 
cond ; yet, left the Lord ſhould be thereby prejudiced, the Meſne ſhall 
hold by the ſame Services, as he did while he was firſt Meſne. 

At the Common Law a Man might have aliened his whole Tenaney in 
but he could not have aliened a Part thereof 
in Fee, to be held of the Lord; for by this Means there would have been 
a Diviſion of the Seigniory; and then the Lord could not have diſtrained i in 
every Part of the Tenancy for the whole Services. 

A Man might, at the Common Law, have aliened a Part of his T enancy 
in Fee, to be held of himſelf: For, as the Seigniory would ſtill have re- 
mained intire, the Lord could have diftrained | in the Part ſo aliened for the 
whole Services. 

In Conſequence of this Liberty many Tenants did alien ſo much of their 
Tenancies, that there was not enough Fett to anſwer to their reſpective Lords 
for the Services due to them. 

For the Sake of putting a Stop to this practice, ſo prejudicial to the 


Lord of whom the Tenancy was held, it was provided by Mogna Charia, 


that no Tenant ſhould alien ſo much of his Tenancy in Fee, as not to 


leave ſufficient to anſwer to the Lord for the Services due from the whole 


Tenancy. 

As frequent Qieftions aroſe after the making of this Gramm: whether, 
after an Alienation of Part a Sufficientcy of the Tenancy was letr, to anſwer 
to the Lord for the Services by which the whole was held, it was by the 
Statute of Quia emptores terrarum enacted, that, if any Tenant ſhall alien 1 
Part of his Land or Tenement in Fee, the Alienee ſhall hold the Part to 
aliened immediately of the Chief Lord of the Fee, and ſhall be forthwith 
charged with the Services for ſo much as pertaineth, or ought to pertain, 


tO 


the ſame Services as the Meſne 


*. * 
oy; * 
23; 5 I 
. 
8 
\ 4 2 * 
* 
3 
* 
1 rt 
£50 WA 
5 3 
7 22 Id 
* 4 1 
2 3 1 
5 be 
. . 5 9 8 
* N 
Ress 
- . 
. 8 2 2.4 
Fav A” Nis 
£5 $8 
7 'F 24, 5 
! SIE 
4 5 
p . Wt 
© N 
LO pe > I 
ty Rae 
2 52 
7 9 
IS. * 
v3 7 
A+ 
- 
8 


n 


& 
. 
3 N 
53 1. 
1 * 
* 7 4 & © 
A 9 
** 4 . . 
223 
. 0 ” 
"$3 * 8 
8. 4 4 bs 
I $3.5 
1 1 ” 
| $3 $M 4 
L wks 
[268 © Ges 
8 * 
: 9 
a 0 
i: 3 
2 8 
2 3 23 
7 
„ 
I o \ 3 
#: ; * * 29 
LS > eu 
ES 8 3 
8 5 Fw 
— & 2 
Y 0 25 127 
E ESE: : 
* 0 28 * 
Uo 2 3 
8 8 3 
N 1 8 
5 N 
„ IE. LI 
2 2 
p © OST 
bas AGRA 
oy . 
12 4 N * 
e 
45859 =o E 
1 - voy W. 
N 2 7 (> 
* 7 Eg 2 
8 
2 ES 
22 I EAT 
- £m = 
Wn, i "© If oo 7 
7 3 * 
RE * 7 : 
AE TERS 
28 ESE 
$4 f 2 
x TG 5 
. 
„ 
e 
3 BESS”. 
IP 3 
1 3 £1 2 > 22 
. 
1 
5.8 my 3 
WES, £ 
i 5 
. 2 * 3 ba 
. „ 5 
„ 
A 
5 r 
Fx n 
n 
110% SAM. 1 
"©. " #34, $4 
1 „ 
E * 4 
\ 8 rl © 
8 n 
> & =» 
283 oY 
% 1 
1 
I » WS # 
22 WL 
#3 8 2 7 
$A 8 
n 
x. <0 
Þ « 2 
He LI 
>» © 3 
„ 
. 
1 5 3 
d . 
£3 Ls XZ Ye 
54 mo RAS 
x 7 2 EE 
„ 
3X : rn 
FR 03 
3 Re) # 
5 N % 
. 
3 of 
In . 8 r 
KEE ohh # may 
8 
8 
* ES #4 
72% 35'S 
LY 85 Nee 
„ 
3 * 
bas 5 + > 
„ 
7 pw = 
2 2 
8 4 I 2 : 


1 — 2 — 
„ N N 5 2 Tis 
* = ee $2 > PS. * 2 * % g 

7 tf, * 1 * 2 


"+ 


Tenure. | = 39 
to the ſaid Chief Lord for ſach Part, in Proportion to the Quantity of the 
Land or Tenement fo aliened. 

As this Statute, although made after the Statute de Donis, is confined to dh Ten. pl. 
Lands and Tenements of which the Fee is granted, if a Gift in Tail is? * 
made, the Donee ſhall hold of the Donor and not of the Chief Lord; for, 55 506. 
ſo long as the Reverſion continues in the Donor, the Donee muſt hold of 2 Roll. Abr. 

him ; and the Law will not lufter the Donee to hold both of the Donor and 501. 


of the Chief Lord. 


But if a Baron, ſeiſed in Fee of an Inheritance in Right of his Feme, ' It 23. 
makes a Gift in Tail, the Donee ſhall not hold of the Baron, but of the Lord? Inft. 502. 
of whom the Feme held; becauſe the Baron, who had nothing but in the 
Right of this Feme, has gained a Reverſion by Wrong. = 

Notwithſtanding, however, that the Statute of Quia emptores terrarum 2 J.. $05. 
ſpeaks only of Eltates in Fee-ſimple, yet, if a Gift is made to A. for Life 
or in Tail, with Remainder to B. in Fee, the Tenant for Life or in Tail 
ſhall hold of the Chief Lord ; for, as the whole Fee is departed with by 
the Donor, the Donee cannot hold of the Donor, and conſequently he muſt 
hold of the Chief Lord. 

As a Man ſeiſed of two Manors might, before the Statute of Wig emp- 2. Roll. 499. 
tores terrarum, by a Feoftment in Fee, ſo he may now by a Gift in Tail, 
convey a Parcel of one Manor, and a Parcel of the other, to be held of 


himſelf as one Tenancy by the ſame Services; and the Services ſhall in ſuch 
Caſe be regardant to both Manors. 


) Ok Tenure in Capite. 


I. I. Tenure is either of the Perſon of him of whom the Inheritance 1 ,. 108. 
is held, or of ſome Honour or Manor of which he is feiled, 7% 753 . 

4 

Every holding of the Perſon was, to ſpeak with Propriety, a Tenure ini Ius. 108. 
Capite : But only that of the King was by Way of Eminence fo called; Be. Ter. pt. 
for wherever the holding was of the Perſon of a Subject, it was called Tenure 36” has 


in Gee, © 3. 


Tenure in Capite ſeecs not to have been well underſtood det by Mr. Mad. Hiſt. 


. Selden, or by Sir Henry Spelman. Both of them, as it appears plainly from Exc. 432, 


ſome Paſſages in their Works, were of Opinion, that every Tenure in Ca- 133. 
pite was a Tenure by Barony. 

It is very true, that, about the Time of Henry the Second, moſt of the Mad. Eil. 
King's Tenants in Capite were real or reputed Barons: But this was not Exc. 432, 
owing to their being Tenants in Capite, but to the Largeneſs of the Seigni- 433: 
ories which they held of the King. 


It is alſo true, that, in antient Times, every one who held by Wey 1 Inf. 108. 


was a Tenant in Capite; but the Converle of this Propoſition, that every 2 1? 


Tenant in Capite was a Tenant by Barony, is not true: For upon Examina- 1 
jon it will be found, that by Tenure in Capite nothi Nd the” 
tion it will be found, that by Tenure in Capite nothing more was meant 2 50 Abe. 
than a holding of the Perſon of the King; and that, fo far from its being 503. 
confined to a Tenure by Barony, a Man might have'held of the King by 

Knights Service, Socage, or any other Tenure n Capite as well as by 

Barony. | 


Tenure in Capite was, at the Common Law, in moſt Caſes ſo inſe- 9 Rep. 123. 


- parable from a holding of the Perſon of the King, that, if Land or —— SES: 
Tenement was granted by the King to hold of his Perſon, the Grantee, „ 8 


although no Service was reſerved, would have been Tenant in Capile; hn” 2 
caule this Tenure was molt advantageous for the King. 


If 


40 


Lenure. 


Beo. Ten, 
5. 9 
2 Roll. Abr. 


$04, 505. 
2 Inſt. 64. 
Bra. Ten. 
p! 


3 


2 Injl. 64. 
Bro Ten. 


pl 9 


2 Pull. Afr... 


502. 


6 Rep. 6. 


Modn's Caſe. 
Bro. Ten. 
pl. 3 


2 Rell Abr. 
$02 . 


1 Z. 6. e. 4; 


1 Inſt. 77. . 


Fitz. N. B. 


256. 


Bro. Liv. 


pl. 5 8. 


1 Infl. 108. 
2 Inſt. 64. 


Bro. Ten. pl. 
61. pl. 100. 
Magna Ch. 
c. 30. 


Bro. Ten, 


pl. 1. 


2 Rell. Abr. 
383. 


* 


2 Inſt. 64. 


2 Roll. Abr. 


504. 
Dav. 59. 


59. 
2 Noll. Abr. 


If the King had purchaſed Land or Tenement of any Subject, and had 


after wards granted it to be held of his Perſon, without reſerving any Service, 
this Grant would have created a Tenure zu Capile. 


So, where an Honour had been ſeiſed into the King's Hands, and a Ma- 
nor held thereof had come to him by Forfeiture for High Treaſon, if the 
King, after being ſeiſcd of this Manor, had infeofied any Perſon of it to 
be held of his Perſon, the Feoffee would, although no Service was reſerved, 
have bren Tenant in Capite. - | 
But in ſome Caſes a Grant to hold of the Perſon of the King did not, 
even at the Common Law, create a Tenure in Caprre. 

If an Honour had been ſeiſed into the King's Hands, and a Manor held 
thereof had eſcheated to him as of a common Eſcheat, and the King, after 
being ſeiſed of this Manor, had granted it to be held of his Perſon, the 
Grantee would have held it, by the fame Services as the Manor was before 


held; for this was not a Forfeiture to him as King, but an Eſcheat to him 


as Lord. | 


So, if Land or Tenement held of a Meſne Lord had come to the King 
by Forfei:ure for High Treaſon, and the King, after being ſeiſcd thereof, 


had granted it to J. F. Tenendum de nobis, heredibus, et ſucceſſoribus noſtris, | 


et aliis Capitalibus Dominis feodi illius, per ſervitia inde debita et de jure conſue- 
ta, J. S. would not have been Tenant in Capite; for by this Grant the 
Tenure of the Meſne Lord, as well as that of the King as ſupreme Lord, 
was revivet. | = | 28 N 

An End was put to all theſe Diſt inctions, which prevailed at the Com- 
mon Law, by a Statute of the firſt Tear of Edward the Sixth, it being 
thereby enacted, <©* That all ſuch Honours, Caſtles, Manors, Lands, Tene- 
* ments or other Hereditaments, which now be or hereafter ſhall be holden 
of the King, his Heirs or Succeſſors, which did come to the King or 
his Noble Anceſtors, or hereafter ſhall come to ihe King, his Heirs or 
Succeſſors, by any Attainder, Conviction, Outlawry or Surrender, ſhall 


ee 


Capite; any Ambiguity, Doubt or Queſtion, heretofore moved to the 
contrary notwithſtanding,” 5 ü _ 9 05 
It is ſaid in ſome Books, that, at the Common Law, every holding of 
the King as of an Honour was a Tenure in Capile. 


But it ſeems to be the better Opinion, that no Grant to hold of the 
King as of an Honour did, even at the Common Law, create a Tenure in 


Capite; and that Magna Charta was not introductive of any new Law as 


to this Matter, bur declaratory of the Common Law. 


It is indeed true in Fact, that ſome Lands and Tenements were hereto- 
fore held of the King, in Capite, as of certain Honours, and parti- 


cularly as of the Honour of Lancaſter : But this is eaſily io be account- 


ed for. | | 
As ſome Honours, and particularly that of Lancaſter, had heretofore Jura 


regalia annexed to them, the Perſon ſeiſed of ſuch an Honour, being a Kind 


of Petty King, might very well have created a Tenure in Capite; and if 


Lands or Tenements were once held of ſuch an Honour in Capite, the) 


would, if the Honour came afterwards into the Hands of the King, be held 


of the King in Capite, as of that Honour, | 


Every Tenure in Capite was created by a King, or by a Perſon poſſeſſed 
of Jura regalia; for no Tenure, which was originally created by a Subject, 
could afterwards have became a Tenure i Capite. 


If 


- 
bh. 


not from henceforth be adjudged, deemed or conſtrued to be holden ix 
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1 Ik a Prince of the Blood had granted Land or Tenement to be held of 2 Roell. Abr. 


Tenure. 1 41 


his Perſon, this, although he afterwards ſucceeded to the Crown, would 54. 
not have become a Tenure in Capile. = 

So, if a Tenant had held of the Perſon of ſome Meſne Lord, and the, Taft. 108. 
Seigniory of the Meſne Lord had, before the Statute of the firſt of Edward 2 Roll. Ar. 
the Sixth, been forfeited to the King for High Treaſon, the Tenure, although 804. 
the holding would from thenceforth have been of the Perſon of the King, Pa»: 59. 


would have remained as it was before the Forfeiture. 


A Tenant in Capite, beſides being liable to the Services and Fruits of 
the particular Tenure by which he held, was moreover liable, by his Te- 


nure in Capite, to the Fiuits of Fine for Alienation, Livery and Primer 


Seiſin. | | : 3 1 

But by the 12 Car. 2. c. 24. par. 1. this Tenure was changed into Te- 
nure in Common Socage, and all, who before held in Capite, were diſcharged 
of Fine for Alienation, Livery and Primer Seiſin. | 


(F) Tenure in Frank-Almoign. 
PHE Services, by which an Inheritance muſt be held, are either Spiri- 
J tual or Temporal. 
The Tenures by ſpiritual Services are two; Tenure in Frank-Almoign 
and Tenure by Divine Service. 8 | 5 


No Perſon except an Eccleſiaſtick can hold by either of theſe Tenures. „ | 


* . 


If an Eccleſiaſtick is by Tenure bound to ſay Prayers, and to perform 1 I. 93, 7 


other Divine Services for the Soul of his Grantor, and for the Souls of 
ſuch Heirs of his Grantor as are dead, and for the Proſperity and Good 
Life of ſuch Heirs of his Grantor as are living, this is Tenure in Frank- 
Almoign. ! 


As the Divine Services to be performed are never aſcertained in the Deed 1 M. 96, 92. 


creating a Tenure in Frank-Almoign, no Diſtreſs can be made by the 


Lord, if the Tenant neglects to perform them: but, if ſuch Services, as 

ought to be performed, are not performed, the Ordinary or Viſitor may pu- 

niſh the Tenant for his Default. | 5 5 
But, as the Manner of celebrating Divine Service has been altered, by Hawk. At. 
divers Statutes, it is ſufficient, if a Tenant in Frank- Almoign performs ſuch Ce. If. 146, 
Divine Service as he may now lawfully perform, although this is different 

from the Service injoined in the Deed creating the Tenure. 

As no Land or Tenement can be held in Frank-Almoign, except of the 1 Af. 99. 
original Grantor and his Heirs, a Stop was put to the Creation of this 2 /. 502. 
"Tenure by the Statute of Quia emptores terrarum : It being thereby enacted, 18 B. 1. l. (. 

that the Grantee of an Eſtate in Fee, in any Land or Tenement, ſhall 
hold the ſame Land or Tenement, of the Chief Lord of the Fee, by ſuch 
Services as the Grantor before held them. „„ 
But by the 1 & 2 of Pb. & M. c. 8. par. 54. A Licence was given to 
create Tenure in Frank-Almoign, and Tenure by Divine Service. | 
A Grant to hold in Frank-Almoign does fo intirely exclude all temporal 1 I. 93, 98. 


Services, that Fealty, which is incident to every other Tenure, is not inci- 
dent to that in Frank-Almoign, | „ 
But, if a Tenant in Frank-Almoign aliens his Land or Tenement in 1. 98, gy. 
Fee, to be held of the Lord by the ſame Services as be held, the Alienee, 2 I. 592. 
although he is an Eccleſiaſtick, ſnall hold them by Fealty: For he cannot 5 
hold in Frank-Almoign, becauſe he does not hold of the original Grantor 

or his Heirs; and, as every Inheritance which lies jn Tenure muſt be held 

by {ome Service, the Law creates a Tenure by Fealty, becauſe this Tenure, 

Vol. V. — — Fealty 
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"Tenure, 


1 7»ft. 99. 


100. 


1 Taft. 96, 97. 


> loft. 97. 


1 . 74. 


Fealiy 9880 the leaſt Service which can be done, is ; neareſt to the F recdom 
of the former Tenure. 

A Tenant in Frank-Almoign is not only exempted from all temporal 
Services to his Lord: But his Lord is alſo by Law bound to acquit him 
of all Services, and Fruits of Tenure, which any ſuperior Lord may demand 
from the Land or Tenement held by this Tenure ; and, if his Lord does 
not acquit him of ſuch Services and Fruits, but ſuffers a Diſtreſs to be 
made for the fame, he may have a Writ of Meſne againſt his Lord, and 
recover Damages. 

By the 12 Car. 2. c. 24. Sar: 7. it is provided, That Tenure in Frank- 


Almoign ſhall not be taken away by this Statute, nor be ſubject to any other 


Service than it was before ſubject to. 


(G) Df Tenure by Divine Service. 


1 ENU R E by Divine Service is, in many Reſpects, ſo ſimilar to Tenure 


in Frank-Almoign, that, inſtead of repeating what was ſaid under 


the laſt Head, it will be ſufficient to point out the Differences between 


theſe two Tenures. | | 5 
In Tenure by Divine Service, the Divine Service to be performed is al- 


ways aſcertained in the Deed creating the Tenure, as that certain Prayers 


ſhall be ſaid upon every Friday in the Year; whereas this is never done in 
the Deed creating a Tenure in Frank-Almoign. 


It is a Conſequence of this aſcertaining the Divine Ne to be perform- 8 


ed, that the Lord, which he cannot do in Tenure in Frank- Almoign, may 
diſtrain; for, wherever the Service due by Tenure 1 is certain, a Diſtreſs may, 


if it is not performed, be made. 


Another Difference is, that a Tenant by Divine Service is liable to Fealty, 


Fealty being incident to every Services, for the Negle& of which a Diltreſs 


may be made. 


It is not provided by the 12 Car. 2. c. 24. as is done in the Caſe of Tenure 


m Frank-Almoign, that Tenure by Divine Service ſhall not be taken away 
by that Statute z but this Tenure 1 is not thereby expreſly taken T 


(H) Of Tenure by Knights Service. 
T ENURES by temporal Services were very numerous; for, before the 
Sratute of Quia emptores terrarum, a Reſervation of any Service, which 
was profitable to the Grantor, would have created a Tenure by that Service, 
The Tenures by temporal Services, which have acquired diſtin Names, 
were Tenure by Knights Service, Tenure by Eſcuage, Tenure by Grand 
Serjeanty, Tenure by Petit Serjeanty, Tenure by Caſtle-Guard, Tenure by 
Cornage, Tenure in Common Socage, Tenure in Burgage, and Tenure in. 
Villainage. 


Divers of theſe Tenures are now intirely taken away, 0 others of them 
are changed into Tenure in Common Socage: But, as frequent Mention is 


made of them in the Books, it cannot be amiſs to give ſome Account of 


every one of them, 
Tenure by Knights Service was the Holding of / an Inheritance 15 ſome 
— Service, for the. Defence of the Realm, | 


17 


ed — ————— 


"Tenure, „% 


It will follow, hows this Definition, that ſeveral Tenures, as Tenure bs 
Eſcuage and others, were in reality, notwithſtanding they have from the Spe- 
cialty "of the Service to be performed, acquired other Names, all of them 
Tenures by Knights Service, 

And indeed every corporal Service, which a Tenant was bound to perform 
in War, was, although the Service itſelf was not of a military Kind, Knights 
Service. 

Sir Richard Rockeſley was bound by Tenure to be Vantrarius Regis, that is, 1 Inf. 69. 
the King's Fore-Footman, when he went into Gaſcony, until he had worn 
out a Pair of Shoes which coſt four Pence, This Service, 1 it beiog admitted, 
that it was to be performed when the King went into Gaſcony to make War, 

was held to be Knights Service. 


Knights Service was called Chivalry; becauſe i Service was for the meſt 1 IM. 74, 75. 

part to be performed on Horſeback, 
E It was alſo called Servitium forinſecum ; becauſe a Tenant was liable to * 69, 74 
22 this, over and above all other Services which were due to his Lord. | 
. It was alſo called Servitium regale, becauſe, ultimately, it was due only to 1 f. 74, 75. 
the King; for no Meſne Lord, although his Tenant held of him by Knights 
Sorvice, could compel the Performance thereof, unleſs he was with the King's 
my in actaal s or had compounded with the King for his own 
Zcrvice. 
1 This Service was in many Grants expreſly reſerved ; and, where this was 
> no: the Caſe, as it was inſtituted for the Defence of the Realm, every Intend- 
ment was made to extend it as much as poſſible. 


wy A * 2. 
r 


75 Wherever Land or Tenement was granted, and there was not in the 9 Rep. 123. 
> Grant ſuch a Reſervation, as did create a Tenure in Socage, it was con- _ wy 
ſtancly reſolved, that ſuch Land or Tenement ſhould, by Operation of Law, I BR 2586. 
be held by Knights Service. 
—_ Every Tenant liable to this Service, who held ſo much Land as amounted 1 Inſt. 68, 69, 
> toa Knight's Fee, was, upon being ſummoned, bound to come on Horſeback, 792,74» 75+ 


or to ſend a ſufficient Deputy, well arrayed, to any Place within the Realm, omg — 
which was appointed by the King; and every ſuch Tenant, who held leſs? 

than a Knight's Fee, was bound to contribute to the Expence of a Horſeman, 

in Proportion to what he held, 

The Opinions are very different, as to the Quantity of Lasd which 1 1. . 
amounted to a Knight's Fee: But the better Opinion ſeems to be, that it 
did not ſo much depend upon the Quantity as the Value of the Land; and 
22 any Quantity of the Value of twenty Pounds a Year made a Knight's 
3 

As Knights Service was institute for the Defence of the Realm, an Heir 1 fe. 75. 
was held to be incapable of performing it, before he was Twenty-one Years 
of Age; and that he might, during his younger Years, be taught Deeds of 
Chivalry, and virtuous and worthy Sciences, the Lord Was during his mino- 
rity to have the Cuſtody of ſuch Heir. 

1 Tenants by Knights Services were, in antient Times, inticled to divers Pri- 1 Int. 75. 
= vileges and Exemptions, for the Sake of encouraging them to be the better 

= prepared, with Horſes and Arms, for the Defence of the King and Realm: 

But theſe were loſt many Years before this Tenure was taken away. 

_ Beſides the military Service due from a Tenant by Knights Service, he 

was allo liable to the Services of Homage and Fealty. 

The Fruits, to which this Tenure was in modern Times liable, were 
Ward, Marriage, Aid for making the Lord's eldeſt Son a Kaight, Aid for 
the Marriage of the Lord's eldeſt Daughter, and Relief. 


By the 12 Car. 2. c. 24. par. 1. Tenure by Knights Service was changed 
into Tenure in Common Socage. 
By the ſame Statute par. 2. the Socage Tenure, into which Tenure by 


Knights Service was by this AQ Fong was diſcharged of 3 Ward, 
and d both theſe Aids. | 


And 


6 


— — —— 
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2. Money, to the Lord of whom he held, for his Default in not performing 


1 : | Tenure. - . 
And by the ſame Statute par. g. it was enacted, That the new Tenure in 


Common Socage ſhould be only liable to ſuch Relief, as Tenure in common 
Socage was before liable to, 


(1) Of Tenure by Eſcuage. 


be a Man was by Tenure bound to perform Knights Service in Voyages 


Royal, this was Tenure by Eſcuage. 


b Ini. 89, 82, Every Tenant by this Service was alſo Tenant by Knights Service: But 
33, 106, 108. many who held by Knights Service were not liable to Eſcuage; for Eſcuage 


| was never due but by ſpecial Reſervation. _ 
zd. 69. As every going of the King into Scotland, or into any other Place out of 


the Realm of England, was called a Voyage Royal, there were of Courſe 


Voyages Royal of Peace as well as of War: But Eſcuage was only due in 
dhe latter Kind of Voyages Royal. 5 . 
1 Inſt. 68. And this Service was only due in ſuch Voyages Royal of War, as were 
2 Roll. Abr. undertaken for the Suppreſſion of a Rebellion, or for the Defence of the 
50s. Realm; forz if the Deſign of a Voyage Royal was to make new Conqueſts, 


it was not due. | 


1 Inf. 69,72. Whenever the King, either in Perſon or by his Lieutenant, undertook a 


Fitz. N. B. Voyage Royal in which Eſcuage was due, Every Tenant of a whole Knights 
1 * * Fee, who was liable to this Service, was bound to be with the King's Army, 


8. or to ſend ſome able Man to be there in his Stead, well arrayed, for 


the Space of forty Days, or to compound with the King for ſuch Service; 
and, if he held more or leſs than a whole Knight's Fee, he was bound to 
be with the King's Army, in Perſon or by Deputy, for a longer or ſhorter 
Time than forty Days, in Proportion to what he held, or to compound for 
| ſuch Service. 5 | Ss 
1 4.71. - The Time of Service in a Voyage Royal did not commence, until the 
| King had entered into the foreign Nation: For it could not till then be 
performed. | 


« Inſt. 6g. But every Tenant by Eſcuage was not, unleſs he held immediately of the 


King, obliged to ſerve in every Voyage Royal where Eſcuage was due. 
1 Inſt. 69, 70. It two Meſne Lords, and Tenant paravail, all held by this Service, neither 
Fits. N. * the ſecond Meſne, nor the Tenant paravail, was bound to perform this Ser- 
2 Roll. AB. Vice in the King's Army, unleſs the firſt Meſne did perform it: But, if the 


510. firſt Meſne did perform it to the King, the ſecond was bound, by his Tenure 


of the firſt, to perform it to him; and in like Manner, if the ſecond did 
perform it to the firſt Meſne, the Tenant paravail was bound to perform it 
to ſuch ſecond Meine. ; 2, | 5 

1 Hf. 69, 70. Although, however, neither the ſecond Meſne, nor the Tenant paravail, 
Fizz. N. B. was bound to ſerve in a Voyage Royal, unleſs the firſt Mefne did ſerve in 
* ſuch Voyage Royal; yet, if either of theſe did ſerve in ſuch Voyage, for ſo 
long Time as the firſt Meſne ought to have ſerved, this would have excuſed 
the Default of ſuch firſt Meſne: For only one Eſcuage was due to the King 

for the Tenancy. | | 


1 1, 7. 1 P | | 5 — ; I'S | 
* * ry As ſoon as the King's Army was returned from a Voyage Royal, every 


$3. one of his Tenants by this Service, who had not performed ir, nor com- 
2 Rell. Air. pounded with the King for it, was liable to pay a Sum of Money for his 
508. Roo 3 = 

1 1ſt. 72, 73. And, in like Manner, every inferior Meſne Lord, and Tenant paravail, 
Fitz. N. B. who held of a ſuperior Meſne Lord by Eſcuage, was liable to pay a Sum of 
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mis Service, or compounding for ſame : But, if doch 810 NMeſde Lord 
bad himſelf made Default, he was not intitled to receive any Thing for the 
Default of his Tenant. 
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0 Changes. as $ Tenvre by Knight's 


"Tenure. 


The Sum to be paid, by ſuch Tenants as had made Default, was, aſcertain 1 Je. 72, z. 


ea by Parliament: For, as it concerned a great Number of Perſons, the Fux. N. B. 
king could not aſcertain it by his own Authority. 


83. 
The Manner of aſcertaining the Sum to be paid, in ſuch Caſe, was at the 1 2ſt. 72. 


EXE Rate of a Sum certain for a Knight's Fee, and tv in Proportion for a greater N. B. 
or leſſer Quantity of Land than a Knight's Fee, 


83. 


By the 12 Car. 2. c. 24. par. 2, Tcnure by Eſcuage anderwent the ſame 
Service, of which it WAS A Species, did. 


N ** 
— ** : _— 


8 ) Of Tenure by Gꝛand Serjranty. 


F a Man was by Tenure bound to perform ſome ſpecial military Service 1 77. 105, 
1 to the Perſon of the King, as to carry his Banner, or his Lance, this was 106, 107. 
Tenure by Grand Serjeanty. 

The Service due by this Tenure was cal! ed Grand ln or the great 
Service, becaule, on Account of the Excellency of the perſon to whom it 1 J. 105, 
was to be done, it was 2 greater and more worthy Service : F or, if the ſame 106, 107. 
Service was to have been done to the Perſon of a Nene Lord, it would have 
been only Knights Service. 

But Tenure by Grand Setjeanty was not confined to the hebdiog by a Mi-1 Il. 106. 
litary Service, to be performed to the perſon of the King, 


For, if the Grantee of Land or Tenement held the fame by performing the 1 IH. 1c. 


E Office of Marſhal, High Conſtable, High Steward, or Great Chamberlain of 


England, this was Tenure by Grand Serjeanty. 


It was allo Tenure by Grand Serjeaaty, to hold an Inheritance by any: 2 106. 
Office, which concerned the Receipt of the King' 8 Treabure or the Admini- 
ſtration of Juſtice. 


It was allo Tenure by Grand Ser] jeanty, to hold an "DP ALLEN by rte . 750. TE, 
Service to be performed to the King's Perſon at his Coronation, as to ny | 
the Sword or Cup. 


If the Service due by this Tenure was of a mer Kind, it could never x 2 105. 
be performed by Deputy. 
Bur, if the Service due by this Tenure was to be netfermed | in Time 1 If. 107. 
of Peace, and the Man, who by Tenure ought to perform the fame, was 
not of ſufficient Dignity tor the Performance thereof ia Perſon, he was al- 
lowed to make ſome Perſon of ſufficient Digaity his Deputy. 
If, however, a Woman, or an Infant became ſeiſed of any Land or Te- 1 If. 102. 
nement, to which the Performance of ſome Service due by this Tenure in 
Time of Peace was annexed, neither of theſe could make a Deputy: But a 
proper Perion, both of theſe being incapaſye thereof, was appointed by the 
King to periorm it. 
Although every Tenant by Grand Serjeanty was alſo Tenant of the King i I. 
by KnighYs Service; yet every ſuch Tenant was exempted from the Fruits 107. 
of Aid for making the Lord's eldeſt Son a Knight, and Aid for the Marriage 
of the Lord's eldeſt Daughter, to both which other Tenants by Knight's 
Service were liable. 


By the 12 Car. 2. c. 24. par. 1, Tenure by Grand Scrjeanty was changed 
into Tenure in Common Socage. 

But by the ſame Statute par. 7. it was s provided, That no honorary Service, 
before due by this Tenure, ſhould be taken away. 
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I Int. 108. 


1 Ii. 108. 


1 1ſt. 82,83. 
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1 Infl. 87. 


1 Iaſt. 87. 


1 Inſt. 87. 


Magn. Ch. 


6. 20. 
2 Infl. 34. 


1 Infl. 83. 
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(L) Ok Tenure by Petit Serjeanty. 


F a Man is by Tenure bound zo pay yearly to the King a Bow, an 
Arrow, or any other Inſtrument of War, this is Tenure by Petit 


Tenure by Petit Serjeanty is not liable to any other Services except Fealty, 
and the Payment of the Thing which is due to the Lord, . 
This Tenure, notwithſtanding its being called by another Name, is only 
a Species of Tenure in Socage. 
And by the 12 Car. 2. c. 24. it underwent the ſame Changes as Tenure 
in * did. 


(M) Ok Tenure by Caſtle-Guard. 


1 a Man was by Tenure bound, upon every reaſonable Notice given 
him that the Enemies were coming, to defend a Tower, or any other 


certain Part, of a Caſtle belonging to his Lord, or to pay a certain Rent in 
lieu of ſuch Service, this was Tenure by Caſtle-Guard. 


This Tenure, where the Tenant was bound to defend the Caſtle i in Perſon 


or by Deputy, was Tenure by Knights Service. | 

And it continued to be Tenure by Knight Service, Abbund a Sum of 
Money in Groſs was, in lieu of the Service, voluntarily paid by the Tenant, 
and received by the Lord. 

Bur, where a certain Rent was to be paid to the Lord in lieu of de- 
fending the Caſtle, this Tenure was Tenure in Socage. | 

If a Tenant by Caſtle-Guard was at any Time called out to perform 
Knight Service in the King's Army, he was, for ſo long Time as he ſerved in 
the King's Army, excuſed from the Service of Caſtle-Guard. 
This Tenure was not diſcharged, although the Caſtle, to Which the flew. 
vice appertained, was intirely demoliſhed, the Tenant being in ſuch Caſe 


only excuſed from the Service, until the Caſtle was rebuilt. 


4 Rep. 86. 
Bro. Ten. 


pl. 11. 
1 Inft, 83. 


1 yt. 106. 


But, if Lord and Tenant by Caſtle- Guard were, and the Lord had grant- 
ed the Seigniory without the Caſtle, this Tenure would have been diſchar- 
ged, becauſe the Grantee had not the Caſtle: nor could it have been revived, 


if the Grantee had built a new Caſtle ; for the Tenant was only bound to bw 


defend the old Caſtle. 
Where this Tenure was Tenure by Knights Service, it was by the 12 


Car. 2. c. 24. par. 1, changed into Tenure in Common Socoge. 
And by the fame Statute par. 2. Tenants by Caſtle-Guard, who were 


alſo Tenants by Knights Service, were diſcharged of ſuch Services and F ruits 
of Tenure, as other Tenants by Knights Service were diſcharged of. 

Where this Tenure was Tenure in Socage, it under went the ſame Changes 
by the 12 Car. 2. c. 24. as Tenure 1 in Socage did. 


(N) Of Tenure by Coꝛnage. 


TE F a Man was by Tenure bound to wind a Horn, for the Sake of alarm- 
ing the Country, as often as he heard that any Enemies were come or 


about to come into England, this was Tenure by Cornage. 
This 
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- Tenure. 47 


This . if the 8 held immediately of the Ning was Tenure 1 . 186. 
by Grand Serjeanty : But, if he held of a common Perſon, it was Tenure by 
Knights Service. | 
By the 12 Car. 2. c. 24. par. 1, this Tenure was changed i into Tenure in 1 4ſt. 83, 
Common Socage. 106, 107. 
And by che ſame Statute par. 2. Tenants by Cornage who were alſo Te- 
nants by Grand Serjeanty, were diſcharged of ſuch Services and Fruits of 
Tenure, as other Tenants by Grand Serjeanty were diſcharged of; and Te- 
nants by Cornage, who were alſo Tenants by Knights Service, were diſchar- 
ged of ſuch Services and Fruits of Tenure, as other Tenants by Knights Ser- 
vice were * of. | 


* 


0) Ok Tenure in Socage. 


J* F a Man is by Tenure bound to pay ſome certain Thing to the Lord, this 
is Tenure in Socage. 


Tenure in Socage was in its firſt inner ſo called from Soca a Soke or 1 Inſt. 86. 
Plough, becauſe the Service was to be performed with a Plough. 

In antient Times every Tenant in Socage was bound, by the Reſervation 1 Int. 86. 
in his Grant, to ſerve a certain Number of Days in every Year, for the 
ploughing and ſowing the Demeſne Lands of his Lord. 


Afterwards, this Service was, by Agreement between the Lord and Te- 1 Inf. 86. 


nant, changed into a certain Pay ment: But the Name of Tenure in gp 


was (till retained; 5 
And in ſtill later Times, every Dead by which ſome certain Thing WAS 1 In/t. 86,87. 


to be paid to the Lord, was, for the Sake of diſtinguiſhing it from Knights 2 Noll. Abr. 


Service, called Tenure in Socage, notwithſtanding that there was no Re- 52*: 


ſervation, in the original Grant, of the Service of the Plough. 


If the Reſervation in the original Grant was of a Roſe, a Pair of Spurs, 1 147. 86. 


or a Rent, to be paid at a Time certain, Every ſuch Reſervation made a 


Tenure in Socage. 


So, if a Man was by Tea bound to pay yearly to the King a Bow, an 1 Ii. 108. 
Arrow, or any other Inſtrument of War, this, notwithſtanding its being | 


| Tenure by Petit Serjeanty, was, as the Payment was to be of a Thing cer- 


tain, alſo a Tenure in Socage. 


So, if a Tenant by Eſcuage was, whenever Eſcuage was aſſeſſed by Par- 1 I. 37. 
liament, to pay a Sum certain, in lieu of the Sum aſſeſſed by Parliament, Bre. Ten. 
this was a Tenure in Socage ; for, although the Money was not to be paid 5. 29. 
at a Time certain, a Sum certain was always to be paid. | 

Heretofore an Inheritance might have been held by Tenure in Socage in 
Capite, as well as by Tenure in Common Socage. 

But by the 12 Car. 2. c. 24. Tenure in Socage in Capite, was changed 
into Tenure in Common Socage. 

Tenure in Common Socage is liable to no "PITS except ere and the 
Payment of the Thing which is due to the Lord. 

The Fruits, to which this Tenure was in modern Times liable, were Aid 


for making the Lord's eldeſt Son a Knight, Aid for the Marriage of the 


Lord's eldeſt Daughter, and Relief. 


But by che 12 Car. 2. c. 24. par. 2. Tenure i in Common Socage was diſ- 
charged of both theſe Aids, 
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5 Jaſt. 109. 


1 Iuſt. rog. 


1 Iaſt. 10g. 


1 In}+. 116. 
1 Toft. 116. 


i Inſt. 116. 


(P) Of Tenure in Burgage. 


F a Man holds an Inheritance, which bes in ſome Borough, of the King 


or other Lord of ſuch * by a certain yearly Rent, this is Tenure 


in Burgage. 

Tenure in Burgage is not liable go any other Services, except Fealty, 
and the Payment of the yearly Rent. 

This Tenure, notwithſtanding its being called by another Name, is only 
a Species of Tenure in Socage. | | : 

And by the 12 Car, 2. c. 24. per. I. it underwent the fame Changes as 


Tenure in Socage did. 


a (4) ) Of Tenure in  Uillainage. 


II a Man by Tenure was bound to perform ſome baſe Service for his 


Lord, this was Tenure in Villainage. 
Tenure in Villainage was of two Kinds: Tenure in Villainage; - and Tanne 


in pure Villainage. | 
In the firſt of theſe, the Service to be performed, altbough baſe, was of 


a certain Kind, as to carry the Dung of the Lord, and ſpread it upon 


his Land. | 
In the other, the Service was, bet it depended altogether upon the 


Will of the Lord, ſo intirely uncertain, that the Tenant could never tell 
over Night, what Kind of Service he was to do in the Morning. 

Only Villains could hold in pure Villainage © but Freemen . be Te- 
nants in Villainage. 


By the 12 Car. 2. c. 24. 2 1. this Tenure was changed i into Tenure i in 
Common e 
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: TEE. 1a 


Tithes. 


"\ HE Word 7:/he is derived from the Saxon Word Teo da, which 
ſignifies the tenth Part of a Thing. 


it ariſes: But if it happens to be more or leſs than the tench Part, 
it is nevertheleſs called Tithe, 


Under this Title it will be proper to conſider : 


(A) Ok what Tithes are in general due. 
(B) Of what perſonal Tithes are due. 
(C) Ok what p2edial Tithes are due. 


1. Of Agiſtment. 
2. Of Corn. 
3. Of Hay. 
. Of Wood, 
5. Of divers other Things. 


(D) Of what mired. Tithes are due. 


1. Of the young of Beaſts. 


2. Of the Eggs and young of Birds and Fowls. 
Of Wool. 


4. Of divers other Things. 
(E) Tho are capable of having Tithes. 


F) To whom parochial Tithes are ta be paid. 
(G) To whom ertraparochial Tithes are due. 


(H) How the Right to Poztions of Tithes was acquired. 


(J) By whom Tithes are to be paid. 
(K) What are ſmall Tithes. 


(L) Dow far the Cuſtom of a Pariſh is to be regarded in 
the Payment of Tithes. 


(W The Time and Manner of paying perſonal Tithes, 
where there is no Cuſtom in a Pariſh, 


() The Time and Manner of paying pꝛedial Tithes, 


where there is no Cuſtom in a JParilh, 


(O) The Time and Manner of paying mixed Tithes, 


where there is no Cuſtom in a Porilh. 
5 5 (0 The 


And Tithe is uſually the tenth Part of the Thing, from which 
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(P) The Time and Manner of paying Tithes due by 
Cuſtom. 


(Q) Df a Suſpenſion of the Payment of Tithes. 


1. For Lands in the King's Hands. 1 
2. For Lands which have been barren. —_ 
3. For Glebe Lands. == 


(R) Df a Modus Decimandi. 


1. Of a Modus in general. == 
2, Of the Certainty required in a Modus. = 
3. Of a Modus amounting to a Preſcription | in Nen 4. bo 
cimandb. 5 
4. Of a Modus that has not been conſtantly paid. 
5. Of a leaping Modus. 
6. Of a Modus which is too rank. 
7. Of a Modus that is liable to Fraud. 
8. Of a Modus in a Pariſh, for only ſuch Perſons as live 
out of the Pariſh. 
9. Of the Extent of a Modus. 


(8) Df a Pyeſcription in Non decimando. 3 


(T) Df a Diſcharge of Tithes by Gzant. 
(CU) Ok a Diſcharge of Tithes by Bull. 1 
(WW) Ot a Diſcharge of Tithes by Oꝛder. » 
(N) Ot a Diſcharge of Tithes by Unity of Poſſeſſion, 1 

() Ok Agreements and Leaſes concerning Tithes. n 

(Z) Ok Suits in Spiritual Courts fo? Subtrattion of " 

Tithes. - 


(Aa) Mhere a Pꝛohibition lies to a Suit in a Spiritual 
Court fo2 Subtraftion of Tithes, 


(Bb) Ok Suits in Equity fo? Subtration of Tithes. 
(Cc) Df a Bill in Equity to eſtabliſh a Modus. 


(09) Df an Acklon upon the Statute fo2 Subtraſtion of 


(Ee) Of recovering ſmall Tithes in a ſummary May. 
(Ff) The Method of recovering Tithes due from Quakers. 


(Gg ) Chat Remedy an Dccupier has when the Perſon 
intitled to Nn does not ketch them away. 


r 


(4) Df what Tithes are in general due. 
ITHES are due either de Jure, or by Cuſtom. 


All Tithes, which are due de Jure, ariſe from ſuch Fruits of the Earth 


as renew annually ; or from the Profit that accrues from the Labour of 
Man, 


It 
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Tithes. F 
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It follows, that ſuch Tithes can never be Part of, but muſt always be 11 K.. 13.14 
collateral to, the Land from which they ariſe. : ene and 
"4 | ; | -41\ 4Þ1ter s : 
5 Cro. Jac. 452. 
11 Rep.13,14. 


MNay, Tithes due de Jure are fo collateral to every Kind of Land, that if a | 
* Leaſe is made of the Glebe belonging to a Rectory, with all the Profits and Priadle and 
"XZ Advantages thereof; and there is beſides a Covenant, that the Rent to be bis ce 


1 paid ſhall be in full Satisfaction of every Kind of Exaction, and Demand, be- . 
8 bas ing to the Rectory ; yet, as the Glebe is not expreſly diſcharged of Css. Elis. 161, 
ITiithes, the Leſſee ſhall be liable to the Payment thereof, ; A188. 
8 © ae. Cro. Car. 362. 


$1 No Tithe is due de Jure of the Produce of a Mine or of a Quarry : Becauſe Fitz. N. B. 5 3. 
*X this is not a Fruit of the Earth renewing annually, but is the Subſtance of 1 98 
eps „ ] * pl. 18. 
* the Earth, and has perhaps been fo for a great Number of Years. — I HÞ: 651: 
: | | 1 Roll. Abr. 637. Cro. Elix. 277. 
But in ſome Places Tithes are due by Cuſtom of the Produce of : Vern. _ 
2 | | PuXION an 
Mines. | | | „ | Hutchinſon. 
No Tithe is due de Jure of Lime: The Chalk, of which this is made, 1 Roll. Ar. 
= as Part ofthe . ne 337 Pl. 5. 
> Tithe: 1s not due de Jure of Bricks, which are made from the Earth 2 Med. 57. 
itſelf. Stout field"s 
Caſe. 


1 Mod. 35. 


Nor is Tithe due de Jure of Turf, or of Gravel: Becauſe both theſe are 
C 11 Ol e 
It has been held, that no Tithe is due de Jure of Salt: Becauſe this docs 
not renew annually. | ” 
hut every one of thele, 
become titheable. 


1 Roll. Abr. 
| RD Ae Ee | : . 642. S. fl. . 
and all Things of the like Kind, may by Cuſtom 1 Koll. Ale. 

| f 642. S. % 7. 
71. S. 


No Tithes are due de Jure of Houſes for Tithes are only due de Jure of 
ſuch Things as renew from Year to Year. = 5 


i 


11 Rep. 16. 
| " Graunt's Caſe. 
Bur Houſes in London are, by a Decree, which was confirmed by an Act 2 148. 659. 
of Parliament, made liable to the Payment of Tithes. „ gw fe: 's, 
And before this Decree, Houſes in London were by Cuſtom liable to pay 2 1. 659. 
Tithes; the Quantum to be paid being thereby only ſettled, as to ſuch Houſes Hardy. 116. 
for which there was no cuſtomary Payment. 8 Gilb. Eg. Rep. 
193, 194+ 
11 Pep. 16.1 
Craunts Caſe, 
Bunb. 102, © 


There is likewiſe in moſt antient Cities, and Boroughs, a Cuſtom to pay 
Tithes of Houſes 3 without which there would be no Maintenance in many 
Pariſhes for Clergy. | | : OS 
It was held by the three Barons of the Exchequer, Price, Muntagu? and Bunb. 43. 
= Page, contrary to the Opinion of Bury Chief Baron, that two Tiches may be Earl of Scar- 
due of the ſame Thing, one de Fare, the other by Cuſtom, 2 * and 

| 8 | | unter. 


c) Where perſonal Tithes are due. 


"ITHES are of three Kinds, perſonal, predial, and mixt. 5 | 

1 Such Tithes, as ariſe from the Profit of the pertonal Labour of a 2 .. 649. 
Man, in the Exerciſe of any Art, Trade or Employment, are called per- 
8 ſonal Tiches. | . 

; 7 By the 2 C3 Ed. 6. c. 1 3. Par. 7. Common Day-Labourers are exempted 
A from the Payment of perſonal Tithes. | | „ 
Do perſonal Tithes are due from Servants in Huſbandry; for by their 1 F/. Ar. 
1 abour the Tiches of many other Things are increaſed, 


| 646. 5. 1, 
The 


SIE ad — 
2 ͤ — 
: — —_ 
rh EDS 
* 


— + — 2 Xa 


— 
— — 
— — — 


— — . 
2 — — — * 


— 


— — — 


= — 
— ——————— — 


„ ͤ— 2 —— — 


— 
3 —ů — 


ages 
— 


— 


r a En — _— - — 3 RET 

— 2 FRY 2 r W — — » — PE 3 2a — 

— et 4 4 * . — - 5 Y g * DAR 

3 * bp. ” _—— OED . . * ＋ 7 2 — * - 2 * 

ea nd "Ya : — c 6 pro 7 4 1 — —— . 

5 3 * 2 - 2 . N — m_ * 4 »4s 4.5 — — — — — 3 — angry ie 
— 6 — : 1 : : — — 
” 2 1 * — bs . — 

I — — 


Davis. 


2 Toft. 621. The better Opinion wa) was, that a ; Miller, except be 58009180 a Corn 


- Roll. oy Mill, was only liable to the Payment of perſonal Tithe. 
I, . . 
055 + ny. 


2 Rell.Rep.84. But it ſeems to have been formerly held, that the Occupier of a Corn 


Show. 281, Mill was liable to pay, as predial Tithes, the tenth Part of his Toll. 
Brownl, 32. 


1 Eg. Caſ. It is however now ſettled, by a Decree of the Houſe of Lords, pon an 
Abr. 366. Appeal from a Decree of the Court of Exchequer, that only perſona! Tithes 


_— are due from the Occupier of a Corn Mill. 


2 Will, Rep. 


463. 
Gro Jac. 429. The Occupier of a new erected Mill is liable to Tuner although ſuc; 


| Mill is erected upon Land diſcharged of Tithes, 
Mar. 15. Tr is ſaid in one Book, that the Occupier of an antient Mill ſhall nor pay 


Pl. 36. Tithes: But that the Occupier of a new Mill is, by the 9 Ed. 2. ,. 1. c. g. 


made liable to pay Tithes. 


12 Med. 243 This ſeems to be a Miſtake; for that Statute only provides, that 


Hart and new erected Mills ſhall be liable to the Payment of Tithes: But, as nothing 

pg 5 is therein ſaid concerning antient Mills, there can be no Doubt, that ſuch 

. antient Mills, as before the making of this Statute were liable to pay Tithes, 
continued afcerwards to be liable. 

1 Roll. Abr. No perſonal Tithe is due of the Profit which a Man receives without 

656. M.#/.1. perſonal Labour, or of the Profit which one Man receives from the Labour 


as If 15 of another. 


. » : 7 


1 Roll. Abr. If a Man lets a Ship to a Fiſherman, no perſonal Tithe is due of hs 
656. N. Pl. 2. Money received for the Uſe of ſuch Ship; becauſe this is a Profit withour 
| Perſonal Labour. | 

1 Rell. Abr. If a Man purchaſes a Houſe for three Hundred Pounds, and after ſells it 
656. N. pl. 3. for five Hundred, no perſonal Tithe is due; for the perſonal e bears 
no Proportion in this Caſe to the Profit. 

If an Innkeeper has ſuch a Profit, out of his Kitchen, Cellar and Stables, 
as to make two Hundred Pounds of what coſt him only one Hundred, 
no perſonal Tithe is due of this Profit : Becauſe the Profit did not ariſe 


2 Bulfir. 141. 
Dolley and 


from perſonal Labour alone, and, ſo far as it did, it perhaps aroſe more 


from the perſonal Labour of Servants, than from that of the Maſter of 
the Inn, 


* 


” ©) Df what pzedial Tithes are due. 


2 It. 649. OU CH Tithes, as ils immediately from the Frois of the 1 as 


from Corn, Hay, Hemp, Hops, and all Kinds of Fruits, Seeds and 
Herbs, are called predial Tithes. 
2 Iiſt. 647. They are ſo called, becauſe they ariſe immediately from the Fruits of the 
| Farm, or Earth. 


2 Inft. 621. By the Eccleſiaſtical Law many Things are liable to the Payment of pre- 


4 Med. 344. dial Tithes, which by the Common Law are not ſo. 
The Deſign, under this Head, is to ſhew what Things are liable by the 
Common Law to pay predial Tithes. 
1 Roll. Abr. In doing this, it will appear, that ſome Things, which are in the general 


637. F. l. 2. exempted therefrom, become by Cuſtom liable to the Payment of predial 


1 oll. Abr. 
Page” 1 2 Tithes. 


pt. 8. | 


* N —— It 


Let rn — EY 
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Ttithes. C 


It will alſo appear, that divers Things, which are in the general liable there- 1 RA Ar. 


—_—_—— 


Tithes. 


e, are under particular Circumſtances exempted from the Payment of ſuch 645 11. 


Cro. Elix 475 
Freem. 335. © 
12 Mod. 235. 


But wherever any Fraud is uſed, to bring a Thing under thoſe Circum- Cro.Eliz.475;: 
ſtances, by reaſon of which it would, if it had come fairly under them, have Freem. 335. 


1 i; "4 been exempted from the Payment of predial Tithes, it is by ſuch Fraud 


rendered liable thereto, E 1 

As it would be tedious, to enumerate all the Things which are liable to pay 
predial Tithes, only thoſe ſhall be mentioned, concerning the Tithes of 
which ſome Queſtion has ariſen; but, from ſuch as will be mentioned, it 
may be eaſily collected of what other Things predial Tiches are due. 


BEE © 
1. Ok Agiſtment. 


Agiſting, in the ſtrict Senſe of the Word, means the depaſturing of 4 6 
Beaſt the Property of a Stranger: But this Word is conſtantly uſed, in the 5 


925 * Books, for depaſturing the Beaſt of an Occupier of Land, as well as that 


of a Stranger. . 3 3 3 | 3 
An Occupier of Land js not liable to pay Tithe for the Paſture of 1 Roll. Abr. 
Horſes, or other Beaſts, which are uſed in Huſbandry in the Pariſh, in 646. 5. 2. 


> which they are depaſtured : Becauſe the Tiche of Corn is by their Labour " 5 a 
* Hi iereaſed,. - , | Co. Elix. 446. 
e 5 3%%ͤ;ͤ ”7F 
* But, if Horſes or other Beaſts are uſed in Huſbandry out of the Pariſh, - Nd. 114. 
t in which they are depaſtured, an Agiſtment Tithe is due for them. Harrow's 
Hs : | | | Caſe. 
rs bY | | Ld. Raym. 130. 
es, It ſeems to be the better Opinion, that no Tithe is due for the Paſture of 1 Rell. Aby. 
d, EX a Saddle Horſe, which an Occupier of Land keeps for himſelf or Servants 3 2 
; A 1 ä ö b „„ SE LSD "0. Fac. 430. 
Ire 1 TOs | | Bunb. 3. 
of bn 6 An Occupier of Land is liable to an Agiſtment Tithe, for all Horſes which 2 
e = i Sp f f ampton an 
1 keeps for Sale. Wile «Rell 
„ Abr. 647. pl. 14. 
No Tithe is due for the Paſture of milch Catile, which are milked in 1 Roll. Ar. 
the Pariſh, in which they are depaſtured; becauſe Tithe is paid of the Milk 046. 5% 2. 
of ſuch Cattle. e + T 
= | e | | Cro.Eliz.446. 
40 Milch Cattle, which are reſerved for calving, ſhall pay no Tithe for their , 100. 
Mor & Paſture whilſt they are dry: But, if they are afterwards fold, or milked Gt Jaye: 
| +» another Pariſh, an Agiſtment Tithe is due for the Time they were wy 
© No Tithe is due, from an Occupier of Land, for the Paſture of young Ce. Flix. 476. 
Cattle, reared to be uſed in Huſbandry, or for the Pail. 3 
Pre- | : | Fleauocd. 
OF | Bur, if ſuch young Beaſts are fold, before they come to ſuch Perfection Het. 86. 
s to be fit for Huſbandry, or before they give Milk, an Agiſtment Tithe -4 «vary 
— id mult be paid for them. | | | | Laie. 
34; An Occupier of Land is liable to an Agiſtment Tithe, for all ſuch Cattle Coe. Elix. 46, 


470. 
Fenk. 281. 
#1. 6. Cro. Car, 237. Show, P. C. 192. 


8 n he keeps for Sale. 


Vol. V. | 5 But 


* 
— — 


Tent. 281. Bur, if any Cattle, which have neither been uſed in Huſbandry, nor for 
N. 6. the Pail, are after being kept ſome Time killed, to be ſpent in the Family 
1 of the Occupier of the Land on which they were depaſtured, no Tithe is 


Cro. Car. 237. due for their Paſture. 


* 


Cre. Eli. 476. It is in general true, that an Agiſtment Tithe is due, for depaſturing any 


os Jr 276. Sort of Caitle the Property of a Stranger. 
nb. I. 


Freem. 329. 

P ESA If an i fnokeeps puts the Horſes of his Gueſts into a Paſture, which is 
Guibeit 154 in his own Occupation, he is liable to pay Tithe for the Paſture of ſuch 
Everſſey. FHorſes. 

Poph, 142. 

Bunb. 10, 29. No Tithe is de for the Cattle, either of a Stranger or an Occupier, 


Poph. _ which are depaſtured in Grounds, that have 1n the ſame 105 paid Tiche 
191. * 


1 No As Tithe is due for bach Beaſts, either of a Serunght or an 
646. pl. 19. Occupier, as are depaſtured on the Headlands of ploughed Fields: provided 
that theſe are not wider than 1s ſulncient to turn the Plough and Horſes 


upon, 
Bro. Diſn, "No Tithe is due for ſuch Cattle as are . depaſtured upon Land, that has in 
DT the ſame Year paid Tithes of Corn. 


1 Mod. 216. 


1 Roll: Abr: If Land, which has paid Tithe of Corn in one Year, is left unſown the 
642. fl. 9. next Year, no Agiſt ment Tithe is due for ſuch Land; becauſe, by this ly- 
ing freſh, the Tithe of the next Crop of Corn is increaſed. 

Sheph. Abr. Bur, if Land, which has paid Tithe of Corn, 1s ſuffered to lie fallow 6 
1008. longer than by che Courſe of Huſbandry is uſual, an — Tithe is due 9 
5 for the Beaſts depaſtured upon ſuch Land. 1 

As the Queſtion, whether an Agiſtment Tithe is due for Sheep? ow Ip 
not ſeem to be quite ſettled, it will not be amiſs to mention the principal 1 
Caſes, in which this has been agitated. | 3 


Sa ma * It is laid down in one old Caſe, that no Tithe is due for the Take of 
ö | we 41 Sheep, becauſe they are Animalia fructuoſa. 
1 | Price. Mich. 
145 | 12 Jobs „ 
1 Rell. Abr. But in another Book of the ſame Author s, Where this very Caſe i is re- 
642. R. pl. 8. ported, there is a dubitatur. . 
Peph. 1979. In a Caſe, not long after, it was held, that an Agiſtment Tithe ſhould be 
i Anon. Mich, paid for Sheep, which, after having been depaſtured in one Pariſh, from Mi- 8 
ll! 2.Car.l. chaelmas Day to Lady Day, were removed into another; and by Dodderidze 1 
lt 85 Juſtice, otherways the Parſon of the firſt Pariſh may be defrauded of his . 
0 | Tithe ; for the Sheep are now cartied into a ſecond Pariſh, and they may e 
Yi not be brought back and ſheered in the firſt. 0 2 
= It was however faid, in this Caſe, by Maypiteloct Juſtice, that De animatibus 
4 mnutilibus, as Horſes, Oxen; Sc. the Parſon ſhall have Agiſtment Tithe: 
# | But that De animalibus utilibus, as Cows, Sheep, &c. he ſhall have Titbe 
Cre. Car. 237. In another Caſe, it is ſaid to have been laid donn, that no Tithe ſhall Wy 
Facey and be paid for the Paſture of Sheep eat in the Houſe. | 9 
pf | | oy 8 85 It would follow, as a neceſſary Implication from the Doctrine of this 
„ | enn laſt Caſe, that Tithe is due for the Paſture of Sheep not eat in the "0 
78 5 Houſe. © wp 
ö 0 | | . ; Rell. Fo But, in another Report of the ſame Caſe, it is ſaid to have been held, 
1 47+ Pl. 13. that no Tithe is due for the Paſture of Wethers; becauſe ey will yield a 
4 . | | Tithe of Wool. 1 
«Ft | Bunb. 90. In a modern Caſe, in the Court of Exchequer, it is faid that, it ſeemed to 
Nt 1 N ; be admitted, that Tithe is due for the Agiſtment of yearling Sheep, becauſe 
j Fe it is a new Increaſe. | 1 
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Wet; 


8 are to be foddered with ſuch Hay. 


Tithes. | 5 1 


In another Caſe ſhortly afier, in the ſame Court: It appeared, that Sheep, G/6. ©. is in 

after paying Tiche of Wool, had been fed upon Turnips not ſevered, by which 2 0 1 
they were bettered to the Value of five ſhillings each; and were then old. Bake Paſch. 
Ic alſo appeared, that the Defendant had, before the next ſheering Time, 12 Ge. 1. 
bought in as many as were {old ; and that of theſe Tithe of Wool was paid. 
It was inſiſted, that, if an Agiſtment was to be paid for the Sheep ſold, this 
would be a double Tithing : But the Court held, that this was a new In- 
creaſe, and decreed the Defendant to account for an Agiſtment Tithe. 

In this laſt Caſe no Notice was taken of the Caſe of Baker and Sweet : 
But the Caſe of Dummer and Wingfield, Hil. 1 W. & M. was mentioned. In 
which it had been decreed, and the Decree had been affirmed on a Rehearing, 
that the Tithe for depaſturing Sheep, from the Time of ſhearing till they 
were fold, ſhould be accounted for. 

But, in a till later Caſe, the Court of Exchequer were of a quite diffe- Burl. 313. 
rent Opinion. A Bill was brought for the Tithe of depaſturing Sheep four Por and Sey- 
Months in the Pariſh after they had been ſhorn; it appeared alſo, that at the * Go Hard. 
End of this Time they were removed into another Pariſh; and that they 227 © 


were ſhorn there at the next ſhearing Time. In this Caſe, the Caſes of 


Coleman and Baker, and of Dummer and Wingfield were cited by the Plain- 
tiff's Counſel. But the Court held, that no Agiſtment Tithe ſhould be 
pag, becauſe Sheep are Animalia aul. N * 


2. Ok Conn. 


It is laid down in ſome Books, chat no Tithe i IS due of the Rakings of 1 Roll. Abr. 


Corn involuntarily ſcattered, | 135 „„ T6 


Cro. Elix. 47 & 
Miter 278. Freem. 33 "| 


But, if more of any Sort of Corn is fraudulently ſcattered, than, if pro- Cro. Flix. 475. 
per Care had been taken, would have been ſcattered, Tithe is due of the Freem. 335. 
Rakings of ſuch Corn. 

And it has been ſaid by Holt Chief Juſtice, that Tithe is due of the 12 Mod. 235: 


Rakings of all Corn, except ſuch as is bound up in Sheaves. 


No Tithes are due of the Stubbles left in Corn F 19 5 after mowing or 2 1». 621. 
reaping the Corn. | 1 Roll. Abr. 
| | 640. pl. 14. 


3. Ok Hap. | 
Tithe of Hay is to be paid, although Peaſts of the Plough or Pail, or Ce. Gro. Fa. 47 


> arner. 


I Roll. Abr. bes: pl. 12. 12 Mod. 497- 


But no Tithe is due of Hay. grown upon the Headlands of ploughed 1 Roll. the. 
Grounds, provided that ſuch Headlands are not wider than | is ſufficient to 646. 7/. . 


turn the Plough and Horſes upon. 


It is laid down in one old Caſe, that if a Man cuts down Graſs, and. 1 Roll. Abr. 
while it is in the Swathes, carries it away and gives it to his Plough Cat- 645. Craw- 


tle, not haviog ſufficient Suſtenance for them otherways, no Tithe is due % and 
thereof. Wells, Mich. 


9 Car. 1. 


And in a Modern Caſe, the Court of Exchequer Son to be of Opi- Buzb. 279. 
nion, that no Tithe is due of Vetches or Clover, cut en. and given to Hayes and 
Cattle uſed in Huſbandry. | = Dowſe, Hil. 

3 Geo. 2. 
But in another Caſe, ſome Vears before this laſt, it was held, that the 12 3d. 498. 


Right to Tithe of Hay accrues mn mowing the Graſs, and that the ſubſe- Se! 1 
ank 5 Pa c. 


quent 13 V. 3 


2 Inf. 642. 


1 Fo Lithes. | P 


. FI n 
8 ” 


quent Application of this, while it is in Graſs, or when it is made into Hay, 
ſhall nor, although Beaſts of the Plough or Pail are fed with it, take away 
this Righr. 
Cro Car. 593. And the Doctrine of this laſt Caſe coincides with that of an old Caſe; in 
Mead and which it was held, that Tares cut green, and given to Beaſts of the Plough, 
ha rang il. may by ſpecial Cuſtom be exempted from the Payment of Tithes: from 
1 498. whence it follows, that ſuch Tares are not exempted de Jure. 5 
Fitz. N. B 53. . It is laid down in fome Books, that no Tithe is due of Aftermowth 
Bro. Diſm, Hay; becauſe Tithe can only be due once in the ſame Year from the 
#1. 16, ſame Land. . ns 
2 Inf. 652. 


11 Rep, 16, Cro. Jac, 42. Ld. Raym. 243. 


1 Rell, Air. But it is held in other Books, that Tithe is due of Aftermowth 
640. pl. 11. Hay. : r 5 ü c 
Cro. Elix. 660. | SEED 

Cro. Fac. 116. Cro. Car 403. 12 Med. 498. Bunb. 10. 


And the Principle, upon which the Doctrine that no Tithe is due of Af- 
| termowth Hay is founded, is denied in ſome modern Caſes. To 
Burk. 10. In ſome of theſe it is laid down, that Tithes ſhall be paid of divers Crops 


Benſon and grown upon the ſame Land in the fame Year, 
Watkins, Hil. | 7 
3 Geo, 1, Bunb. 314. Swinfen and Digby, Hil. 5 Geo. 2. 


Bunb. g. In others it is held, that, wherever there is in the ſame Year a new Increaſe 


Baker and from the ſame Thing, Tithe is due. = 
Sarttet, Mich. ; | 


8 Geo. 1. Gilb, Pep. in Eg. 231. Coleman and Baker, Paſch. 12 Geo. 1. 


4. Of Weod. 


2 Infl. 642. Tithe of Wood is not due of Common Right, becauſe Wood does not 
Salk br 6 renew annually : But it was, in very antient Times, paid in many Places by 


Contb. 404. Cuſtom. 
Bunb. 61. | 

2 Inf. 642. A Conſtitution was made, in the ſeventeenth Year of the Reign of Ed- 
Palm. 37, 38. ward the Third, by Fobn Stratford, Archbiſhop of Canterbury, that Tithes 
ſhould be paid, within his Province, of Silva Cædua. wn 

In the fame Year, the Commons petitioned the King, that no Man be 
impleaded in Court Chriſtian for Tithes of Wood or Underwood, unleſs in 
ſuch Places where ſuch Tithes have been uſed to be paid. 


Bid. £ The anſwer was, Let it be done of this, as it hath heretofore been uſed 


to be done, 


« 4 


Bid, In the next Year, the Commons complained to the King of this Conſti- 
| tution, for taking Tiches of all Manner of Wood, as an unprecedented 


Thing, and petitioned that the People might remain in the fame State, as 
they had been under his Royal Progenitors; and that a Prohibition might be 
granted to all, who ſhould be impleaded in Court Chriſtian for Tithe of 
| ood. VVV | 
Bid. The Anſwer was, The King willeth that Law and Reaſon be done. 
Tbid. In another Petition, preſented in the Twenty-firſt Year of the ſame Reign, 
the Commons complained, that the Clergy, by virtue of the Conſticution 
made by the Archbiſhop of Canterbury, demanded and took Tithe both of 
groſs Wood and Underwood, whether this laſt was fold or nor. 


Aid. To this the King anſwered, That the Archbiſhop of Canterbury and other 


Brſhops have anſwered, that no Tithe is demanded, by Virtue of this Conſti- 
tution, but of Underwood. 


After 
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; + Alfter ſome other Petitions had been preſented by the Commons, without 2 . G5 2. 


Effect, the great Man of the Realm, in the Forcy-fifth Year of the Reign 
of this Prince, joined with them in one. | 
1 '; In Conſequence of this, a Statute. was made in theſe Words, © Art the 45 Ede. 3. 
, = « Complaint of the great Men and Commons, ſhewing by their Petition, «. 3. 
1 that, when they fell their groſs Wood, of the Age of twenty or forty 
== « Years, or of a greater Age, to Merchants, to their own Profit, and to the 
n Aid of the King in his Wars, the Parſons and Vicars of Holy Church do 
e 2H “ implead and trouble the ſaid Merchants, in Court Chriſtian, for the Tithe 
of the ſaid Wood, under the Denomination of Silva Cædua, by Reaſon 
9 of which they cannot ſell their Wood for the real Value, to the great 
"7 © Damage of themſelves and the Realm, it is ordained and eſtabliſhed, that 
q a Prohibition in this Caſe ſhall be granted, and upon the ſame an Attach- 

e ment, as it hath hitherto been.“ yy 5 | 
8 From theſe Petitions and Anſwers, from this Statute, and from Books of , Inft. 642. 
wàztthe beſt Authority, it appears plainly, that no Tithe of groſs. Wood was 45 Edw. z. | 
daue de Jure at the Common Law; and that the Demand thereof as ſuch, EN 

by Virtue of the Conſtitution made by the Archbiſhop, was an En- l 
croachment. pl. 1. 
* CT Cro. Fac. 100. 
After the making of this Statute, Prohibitions were conſtantly granted to 2 7g. 643, 
"= Suits inſtituted in Spiritual Courts for Tithes of groſs Wood: But two Que- 644, 645. 
= ſtions often aroſe, what is groſs Wood? And of what Age groſs Wood 
ſe FX mult be before it is exempted from the Payment of Tithe? _ 

For the putting an End to theſe, it has been long ſettled, that by groſs 2 7p. 642, 
= Wodd is not meant high Wood, nor large Wood, but ſuch Wood as is ge- 643. : 
2 nerally, or by the Cuſtom of a particular Part of the Country, uſed as Tim- os wt 5 
ber; and that all ſuch wood, if of the Age of twenty Years, is exempted "te . 

rom the Payment of Tithe. Sr . 
Oaks, Aſhes and Elms, being univerſally uſed as Timber, it has been 2 N. 642. 
always held, that ſuch Trees, if of the Age of twenty Years, are groſs | 

Xt Wood. 5 {5 | = CN 
y It was held upon great Deliberation, notwithſtanding what is laid down to 2 . 643. 
the contrary in Plowd. 470. that a Horn-beam Tree, if of the Age of twenty 8 
Fears, is groſs Wood; becauſe this is uſed in Building and Repairing. 
"R It has for the ſame Reaſon been held, that an Aſpen Tree, of the Age of Vid. 
a twenty Years, is groſs Wood. | 
= ATithes are not in the general due of Beech, Birch, Hazel, Willow, Sallow, pd. 470. 
„e Alder, Maple or White-Thorn Trees, or of any Fruit Trees, of whatſo- Cre. Eli. 1. 
„ ever Age they are: Becauſe theſe are not Timber. | Cro. Fac. 190. 
n x | N 1 Roll. Abr. 
4 ; 5 640. pl. 5. pl. 6. Brownl. 94. 
But, if the Wood of any of theſe Trees is uſed in a particular Part of the Hob. 219. 
i- Country, where Timber is ſcarce, in Building and Repairing, no Tithe is ©” e 
d due of ſuch Wood, if of the Age of twenty Years, in that Part of the 
as Country. | FD 
e l.it is laid down in ſeveral old Books, that, if a Timber Tree, after it is of 11 Rep. 48. 
of of the Age of twenty Years, decays ſo as to be unfit to be uſed in Building, . Ex. 47/7. 
no Tithe is due of the Wood of this Tree; becauſe it was once privileged. a. toc 10 5 
But the contrary is laid down in ſome other Books. 640. l . 
n, _ 
n In two of theſe it is laid down, that, if the Wood of a Coppice has been Sia. 300. 
of ” uſually telled for Firing, fuch Wood ſhall pay Tithe, although it ſtand till 1 Lev. 189. 
: Wt is forty Years of Age. 7 5 
er And in another it is laid down, that, if the Wood of a Timber Tree is Bu:b. 99. 
i- 


(old for Firing, it is, although the Tree was of the Age of twenty Years, &naway | 
f liable to pay Tiche. | and The Fart | 


Vor. V. | Q | — The of Kent, 
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NM. S. Rep. 
Malton and 
Tryon, 


1 Roll. Abr. 
640. pl. 1. 


M. S. Rep. 
Tryon, 
11 Rep. 


48. 


M. S. Rep. 
Walton and 
Tryon. 


Sid. zoo. 


NI. S. Rep. 
Walton and 
Tryon. 


Ploabd. 470. 


Walton and 


1 Lev. 189. 


and the Owner ought to ſuffer for his Folly in mixing them. 


The Reporter of this laſt Caſe mentions four others, in which the ſame 
had been held; and ſays, that it was in one of them laid down, that the 
Wood of a Timber Tree is only exempted from the Payment of Tithe, on 
the Account of its being uſed in Building. = | 

The Doctrine, however, of the old Books is confirmed by a very late 
Caſe in the Court of Chancery. I 
A Bill being brought for Tithe of the Loppings of Timber Trees, which 
had been ſold for firing, it was infiſted that this Wood, which would other- 
ways have been exempted from the Payment of Tithes, was liable there- 
to, becauſe it was fold to be uſed for Firing 3 and the Caſes juſt now cited 
were relied upon: But the Bill was diſmiffed ; and by Hardwicke Chan- 
cellor. In the Caſe in 1 Lev. 189. and Sid. 300. the Wood in Queſtion was 
Coppice Wood, which had been uſually felled for Firing ; and ſuch Wood, 
of whatever Age it is, is always titheable, The Caſe of Greenaway and 
the Earl of Kent, is quite a ſingular one, and is not Law; for in the 
Caſe of Bibye and Huxley, Hil. 11 Geo. 1. it was agreed, that no Tithe 
is due of the Wood of a Timber Tree, which has been once privileged 
from the Paymeht of Tithe, although ſuch Wood is ſold to be 
Firing, „„ | 

It - laid down in divers old Books that, if a Timber Tree of the Age 
of twenty Years is lopped, no Tithe ſhall be paid of the Loppings, although 
theſe are not of twenty Years growth; for that the Tree, which is privileged, 


_ Cro.Fliz.478. ſhall privilege the Loppings. 


the Payment of Tithe; and it is added as a Reaſon, that Branches of that 
Age may be uſeful in Building. FE | 


The former, however, is the better Opinion. 


In the Caſe juſt now cited, it appeared, that the. Loppings of the Trees, 
for the Tithe of which the Bill was brought, were not of twenty Years | 


Growth : But it alſo appeared, that the. Trees were of the Age of twenty 
Years, before they had ever been lopped. It was held by Hardwicke, Chan- 
cellor; that no Tithe was due of theſe Loppings; for that, if a Tree is once 
privileged from paying Tithe, the Privilege extends to all future Loppings, 
of whatſoever Age they are. „ „ ; 

It has been ſaid, that, although a Tree has been once lopped before it 


was of the Age of N Years, the future Loppings of ſuch Tree, pro- 


vided theſe are of twenty Years Growth, are not titheable. 
But, in the Caſe already cited, it was laid down by Hardwicke, Chancellor; 


that, wherever a Tree has been lopped before it was of the Age of twenty | 


Years, all future Loppings, although ever ſo old, are liable to pay Tithe. 


It has been laid down, that if a Tree, which was once privileged from 
Liford's Caſe, Paying Tithe, is felled, the Germins, that ſpring from the Root of ſuch 


Tree, are alſo. privileged, N 

But, in the Caſe already cited, it was ſaid by Hardwicke, Chancellor; that 
all Germins, which ſpring from the. Roots of Trees that have been felled, 
are titheable. „ . 80 | 

The Wood of a Coppice, which has uſually been felled for Firing, is 
liable to pay Tithe, although the ſame is of the Age of forty Years. . 

And, in the Caſe fo often cited, it was ſaid by Hardwicke, Chancellor; if, 
when the Wood of a Coppice is felled, ſome Trees growing therein, which 
are of the Age of twenty Years, and have never been before lopped, are 
lopped, and theſe Loppings are promiſcuouſly bound up in Faggots with 
the Coppice Wood, Tithe muſt be paid of the whole: Becauſe it would be 
very difficult, to ſeparate the titheable Wood from that which is not ſo 


2 


But the Doctrine laid down in one old Book, is, that ſach Loppings of a 
Timber Tree, as are of the Age of twenty Years, ſhall be exempted from 


Wherever 


uſed for 
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=. Wherever a Tree, or the Loppings of a Tree, are exempted from paying 11 Rep. 48. 
"ZE Tithe, the Bark of ſuch Tree or Loppings is alſo exempted. © Liford"'s Caſe, 
2X The Words Silva Cedua are ſometimes uſed, as if they meant the fame 1. 334. 
Thing as the Words Under-Wood : But the former are of much larger Signi- 
"XZ Keation for, under the Words S Cædua, is included every Sort of Wood, 
"XZ except groſs Wood of the Age of twenty Years. | 
It appears, from what has been already obſerved, that Tithe is in the ge- 
neral due of all Silva Cædua. | 

If young Trees are taken out of a Nurſery in one Pariſh, and ſold to be 1 Roll. Abr. 
tranſplanted into another Pariſh, Tithe is due of theſe ; elſe the Parſon 537. 5. 6. 
"XZ might be deprived of the Tithes of his whole Pariſh, by converting it N 
into Nurſeries. | 95 


— 


—— — — 


And in one Caſe it is laid down, that Tithe is due of young Trees Hardr. 380. 
taken out of a Nurſery, although they are ſold co be tranſplanted in the fame 677 and 
XZ pariſh. 15 | | Hadding. 
But although it is in the general true, that all Silva Cædua is titheable: 
Yet this is, when under certain Circumſtances, exempted from the Payment 
of Tithe, | 5 | 3 | | 
If titheable Wood is uſed to burn Bricks for the repairing, or neceſſary en- 1 Roll. br. 
larging, the Houſe of an Inhabicant of the Pariſh in which it grows, no 645. Pl. 8. 
Tithe is due thereof; becauſe the Parſon has an Advantage from the Labour 7“ 9: 


— 


of the Family of that Perſon, who inhabits ſuch Houſe, _ | 

> But if ſuch Wood is uſed to burn Bricks, for the enlarging a Houſe 1 Rell, 4br. 

more 8 is neceſſary for the Family of a Pariſhioner, Tithe is due 645. p/. 10. 

thereof. 5 VVV | 

It is laid down, in two Caſes, that Wood, otherways titheable, is exempted r 

2 1 . | ro, Elix. Gog. 

from the Payment of Tithe, when it is burnt in the Houſe of an Inhabitant 4% in and 

of the Pariſh in which it grows, | | „ Lucas, Paſch. 
| 9 5 ; | = | 40 Blix. 

1 Roll. Ar. 644. l. 1. Ellis and Drake, Paſch. 14 Jac. 1. 


7 


But, in a Caſe ſome few Years after theſe, it is ſaid, that only ſuch tithe- Sid 447. 
able Wood is exempted from the Payment of Tithe, as is burnt in the 3 1 
Houſe of a Pariſhioner, who occupies Land in the Pariſh in which it 7 Fach. 


| 22 Car. 1. 
grows. a 1 Year. 75+ 


And from a more modern Caſe it may be inferred, that only ſuch titheable Freem. 334. 
Wood is exempted from Tithe, as is burnt in the Houſe of an Occupier, A. Mich. 
and in the Pariſh in which it grows, for the neceſſary Uſe of his Family; 11 V. 3+ 
for it is held, that, if ſuch Wood is uſed for the Drying Hops, of which 

the Parſon has no Benefit, his Tiche of Hops being paid before they are dri- 

ed, it muſt pay Tithe. N „ 
If an Occupier of Land, in a Pariſh where Tithe of Wood and Tithe of 1 Noll. Abr. 
Corn are both due to the ſame Perſon, uſes titheable Wood for incloſing his 6405 LS 
dun Corn Land, that lies in the Pariſh in which the Wood grows, no G. Cs. 113. 
Tithe is due; becauſe this is uſed for the Preſervation of the Corn, of Li. Rn. 
which Tithe is due. 5 138. 

But, if ſuch Wood is uſed for incloſing the Corn Land of another Perſon, 1 Saund. 143: 
Tithe is due; notwithſtanding that the Perſon, who is intitled to the Tithe Croucher and 
of Wood, is alſo intitled to the Tithe of the Corn grown upon the Land Ci,. 
JJ 8 
= Where the Tithe of Hops and the Tithe of Wood are both due to the Freem. 334. 

ſame Perſon, no Tithe is due of titheable Wood uſed in poling Hops: For %fj—t. 


vhich * by this the Tithe of the Hops is increaſed, . 
, are No Tithe is due for ſuch titheable Wood, as is uſed in making or repair- G4. 93- 
with ing Carts or Ploughs, to be uſed in Huſbandry in the Pariſh where the . 
14 be Wood grows: Becauſe by the Uſe of theſe the Tithes of other Things are 


x: ſo; Increaſed, | 
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5. Ok divers 1 Things. 


11 Rep. Ic f is laid down in ſome Books, that Tithe is to be paid of all Acorns, 
Liford's Caſe. although the Trees, on which they grow, would not be liable to pay Tithes: 
2 Int. 643. Becauſe theſe are an annual Increaſe. 


Littl. Rep. 45. But in other Books it is laid down, that no Tithe is due of Acorns, un- 


Hetl. 27. leſs they are gathered and ſold. 


Littl. Rep. 148. All Kinds "of Flowers and Roots, dale ga in a Garden or in a 
Seiles Caſe. Field, are liable to pay Tithes. 


2 Inſt. 621. Fruit of every Kind, although it grows upon Trees in the Hedges of 


Bunb. 184. Fields, is titheable. 


Liitl. Rep. 368. Furze 1s not titheable, if burnt | in the Houſe of a Pariſhioner, who OC- 


Rooket and cupies Land in the ſame Pariſh. 
Gomerſel. 


8 But, if Furze is ſold, it muſt pay Tithe. 


1 Roll. Ar. If a Man gathers Peas green to eat in his Houſe, no Tithe i 1$ as 


647. pl. 11. of them. 


l det, if he gathers them to ſell, or to feed Hogs with, they are lable to 


647. pl. 12. pay Tithe. 


Bunb. 10. la one modern Caſe, it ſeems to have been laid Jown, that Turvips a are 


Benſon and only liable to pay Tithe, when they ate drawn. 
Watkins, Hil. 


3 Geo. 1. 


Bunb. 314. But in a more modern Caſe it was held, that, although Tunis are not 
Swwinfen and drawn, but fed off the Ground, Tithe is due, if ey are eat by Sheep, or 
Digby, Hil. by any ſuch gs Cattle, 


(D) Of what mixed Tithes are due. 
2 Inft. 649. UE H Tithes as ariſe from Beaſts or Fowls, which are fed with the 


- Fruits of the Earth, are called mixed Tithes. 
35. 


2 Inf. 621. Many Things are by the Eccleſiaſtical Lag liable to pay fuck Tithes, 


4 Med. 344. which by the Common Law are not. 


The Deſign under this Head is to ſhew, of what mixed Tithes are due by 
the Common Law. 


L Rel, a In doing this it will appear, that ſome Things, which are in the general 
35+ .. 3. 


4 exempted cherefrom, become by Cuſtom liable to the Payment of mixed 


Cro. Car. 339. Tithes. 


1 Ventr. 5. 


1 Rell. Ar. It will alſo appear, that divers T hings, which are in the general liable 


645. pl. 14. thereto, are under particular Circumſtances exempted from the Payment of 
pl. 16. mixed Tithes. 


1 Rell. Ar. But, wherever any Fraud is uſed, to bring a Thing under thoſe Circum- 


645. pl. 15 ſtances, by Reaſon of which, if it had come fairly under them, it would 


64. fl. 17. have been exempted from the Payment of mixed Tithe, it is by ſuch Fraud 
rendered liable thereto. 

As it would be tedious, to enumerate all the Things, which are liable to 
pay mixed Tiches, only thoſe ſhall be mentioned, concerning the Tithe J 
which ſome Queſtion has ariſen : Bur, from tuch as will be mentioned, 


may be eaſily collected, of what other Things mixed Tithes are due. 
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1. Of the Poung of Beaſts. 


© Tithes are in che general due of the Young of all Beaſts, except ſuch as 
are Fere Nature. 7 ; : 8 PIN 
But none are due of young Hounds, Apes, or the like, becaufe ſuch Beaſts Bro. Dafa, 
dare kept only for Pleaſure. | IS: 
No Tithe is due of the Young of Deer; for theſe are Feræ Nature. 2 Inft. 6x1. 
And for the ſame Reaſon none is due, but by Cuſtom, of young Conies. 1 Noll. Abe. 
| | | 635. C.pl. 3. 
| 056 6 390 
t Ventr. 5. 


2. Ok the Eggs and poung of Birds and Fos. 
Tr̃).e Young of all Birds and Fowls, except ſuch as are Fere Nature, ate 1 Roll, A,. 
In the general liable to pay Tithes; unleſs the Eggs of ſuch Birds or Fowls an 17 
have before paid Tithes. e 46 33 * 

1 But no Tiches are due either of the Eggs or Young of any Birds or Fowls, Brv. Hymn, 
= which are kept only for Pleaſure. : e e 
o No Tithes are due of the Eggs or Young of Partridges or Pheaſants, be- Meer 70% | 
* 463. 


- Ik a Man keeps Pheaſants in an incloſed Wood, whoſe Wings are clipped, 1 Rell. Ab, | 


ue 


nr ae G IS. > 805 
o 20 
22 * 


are 


180 1 > theſe young Phealants, although fohe was paid of their Eggs: Becauſe the 


Moor 9 : ; 
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Price. 


ticheable: Turkies being Feræ Nature. 
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nt it has been held in a modern Caſe, that, as Turkies are now as tame 2 ill. Rep. 
as Hens or other Poultry, Tithe is due of their Eggs or Young, 46 3 * 
55 15 e . | g . | | and Brigbt- 
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No Tithe is due of ſuch young Pigeons, as are ſpent in the Houſe of the 1 Noll. Abr. 
Perſon who breeds them, | „„ 644. 2. . A. 
7 FI | I 


Pl. 6. 5 
1 Ventr. 5. 2 Mod. 77. 12 Med. 47+ 
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But, if any young Pigeons are ſold, Tithe is due of them. 1 Roll. Abr. 
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1 4 If a Man pays Tithe of young Lambs at Marks-tide, and at Midſummer 1 Koll Abr. 
2X7 ſhears the other nine Parts of the Lambs, Tithe is due of the Wool: For, 642. R. p!. 5. 


XX anew Increaſe, | | nt 15 FE 

If a Man ſhears his Sheep about their Necks at Miobaelmas Time, to 1 Roll. Abr. 

ould pPreſerve their Fleeces from the Brambles, no Tithe is due of this Wool: 645. Hl. 16. 

Por it appears, that this, which is done before their Wool is much grown, 

aan never be done for the Sake of the Wool. 5 

If a Man, after their Wool is well grown, ſhears his Sheep about their 1 Roll, Abr. 

Necks, to preſerve them from Vermin, no Tithe is due of the Wool. 645. Pl. 14. 
If a Man, a little before ſhearing Time, cuts dirty Locks of Wool from 1 Rel. Abr. 

his 15 to preſerve them from Vermin, no Tithe is due af ſuch 646. f. 19: 
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pl. 6. pl. 7. 
Cro. Car. 339. 
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5 Tithes 


x Roll. br. But, in either of theſe Caſes, if more Wool, than ought to have been cut 


648 1 £4 off is fraudulently cut off, Tithe muſt be paid of the Wool. 
Littl, Rep. 31. It is laid down in one Caſe, that no Tithe is due of the Wool of Sheep 
Civil and Scot, killed to be ſpent in the Houſe, or of the Wool of thoſe which die of 
Paſch.zCar.1. themſelves. | 


1 Rell. br. But in another Caſe, a few Years after, it is laid down, that Tithe is f | 


646. 2 18. due of the Wool of ſuch Sheep as are killed to be ſpent in the Houſe. 
ent | | | | | cs 
3 Paſeh. 3 | 
14 Car. i. 


4. Ot divers other Things. 


636. pl. 4. Tithe, 
pl. 6. pl. 7. 


Ney 108. But no Tithe is due, except by Cuſtom, of Fiſh taken in the Sea, or in an » 
open River, although they are taken by a Perſon who has a ſeveral Fiſhery ; © 


1 Roll. Abr. 
630. fe, 4. becauſe ſuch Fiſh are Feræ Nature. 


1 Lev. 179. Sid. 278. 


Fiir. N. B. 51. Honey and Bees Wax are both titheable. 


1 Roll, Abr. 
635. C. pl. 1. Cro. Car. 559. 


0, Cen del. But, where the Tithe of their Honey and Wax has been paid, no Tithe ; ; 


"hw is due of the Bees. 


1 No Tithe is due of the Milk ſpent in the Houſe of a Farmer 3 provided 5 . 


129. Scels ſuch Houſe ſtands in that Pariſh in which the Cows are milked, 


and Lowwther, © 


— 


— — 
4 * 


(E) Who are capable of having Tithes. 


having Tithes z for in antient Times all Tithes were held to be an 


2 Rep. 45. Ny NE but Spiritual Perſons were at the Common Law capable of 4 


It Rep. 13. 


_ Gr n Eccleſiaſtical Inheritance. 


$99, 703+ 


Hob. 296. | 5 FD -- = 
2 Rep. 44 As a Layman had not, before the 32 H. 8. c. 7. any Remedy in the Caſe 
2 Iſt. 648. of Subtraction of Tithes, it follows, that a Layman was not at the Com- 
Jo. Elix. 5 2. mon Law capable of acquiring a Right to Tithes; for, wherever there is a 


Right, there always is a Remedy. 


Cre.Eliz.293, The King, being Perſona mix!a, was indeed at the Common Law capable 1 
300, 763. of having Tithes; but he could only have them in his ſpiritual Capacity, 


2 Rep. 44. and not as Parcel of any Manor. 


; It has been laid down, that the King's Patentee although a Layman 1 
2 Rep. 44. . > C Y „ . 
Biſhop of Win- was at the Common Law capable, by Virtue of the Prerogative, of having 
 ebefter's Caſe. Tithes. | 5 2 3 
1 „ But the better Opinion ſeems to be, that, as the King is only capable 
645. J. l. 2. of having Tithes in his Spiritual Capacity, and not by Virtue of his Prero- 
Hard. 315. gative, this Privilege, it being a perſonal one, cannot be conveyed to a 


Layman. 


\ 


2 Re}. 4 5 growing in ſuch Manor. | | | n a 
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1 Boll. Ar. Fiſh taken in a Pond, or in an incloſed River, are liable to pay 


3 
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Co. Flis. og, A Layman could, however, at the Common Law have preſcribed, that, 2 
352 1 Conſideration of an annual Sum of Money, to be paid to the Parſon for 
T 2 * all Tiches ariſing within a Manor, he was intitled to the Tenths of all Corn 
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Tithes. 63 


A. this Day a Layman is capable of having Tithes : For the Tithes be- bot Ee 
longing to many Churches, and ſome Portions of Tithes, which, upon the 11 Kc. 13. 
Diſſolution of Monaſteries, were by divers Statutes veſted in the Crown, Fin. Rep. 399- 
are become Lay Fees, and have all the Properties of temporal Inhe- 

ritances. | | 


) To whom parochial Tithes are to be 


YEFORE the decretal Epiſtle of Pope Innocent the Third, wrote 2 InP. 647 
bout the Year 1200. which, from its having been dated at Lateran, 683. 
as been often miſtaken for a Decree of the Council of Lateran held not v. Its 
many Years before, parochial Tithes were not appropriated to any Spiritual Ty 29% 
Perſon in particular, but it was in the Power of any Inhabitants of a Pariſh, ' 
to pay his Tiches to ſuch Spiritual Perſon or Corporation as he pleaſed, 

By this Epiſtle, which laments the Inconveniencies ariſing from this Prac- 2 Bt. 641. 
tice, it was directed, that, for the Time to come, the Tithes of Pariſhes 


ſhould be paid to the Perſons having the Cure of Souls in the reſpective Pa- 


riſhes, who were called Rectors. | | 
This Epiſtle, which would not have been in itſelf obligatory, being found- 7a. 

ed on the higheſt Reaſon and Juſtice, was well received; and ſoon became 

the Law of the Land. | „ | 4 | 

Frorn this Time Rectors became intitled to all the Tithes, except Portions 

of Tithes, ariſing in their reſpective Pariſnes. | Ee” 
As many Advowſons had, before this Time, been granted to divers reli- Speln. Eng. 


gious Men, as Abbots, Priors, Single Deans, and ſingle Prebends, and their Forks 137: 


Succeſſors, the Practice of collating themſelves to the Churches thereto 
belonging, and of undertaking perſonally the Cure of Souls, was, for 
the Sake of keeping the Tithes thereof in their. own Hands, ſoon after in- 
troduced. The Example was followed by their Succeſſors; and by this 
Means theſe Churches were kept perpetually in their own Hands. In Proceſs 
of Time, to avoid a Multiplicity of Inſtitutions and Inductions, they ob- 
tained Licences, that they and their Succeſſors might be perpetual Incum- 
bents of ſuch Churches. | | 3 | 5 | 
Ia this way Appropriations began: But, at firſt, Churches were only ap- Bid. 138. 
propriated to ſuch Spiricual Perſons, as did in Perſon adminiſter the Sacra- 
meats, and perform other divine Services. 1 5 

Afterwards Deans and Chapters obtained the like Licences for Advowſons 141d. 138. 
belonging to them: But, as they, being a Body corporate, could not jointly 
do the Duty of a Pariſh Prieſt, and as no one in particular was bound to do it, 
a Deputy, who was called a Vicar, was appointed under their common Seal 
to do it in their Stead; and the Perſon ſo appointed was uſually a Member 
of that Spiritual Corporation, to which the Church was appropriated. 

The Device of appointing Vicars being once ſet on Foot, Prioreſſes and 1574. 138. 
Nuns obtained the like Licences for the Advowſons belonging to them; 


and they alſo appointed Vicars, and took the Profits of ſuch Adyowſons 


to themſelves, | | 
Encouraged by theſe Examples, the Abbots, Priors, ſingle Deans, and Bid. 138; 


7 fingle Prebends, who had before performed. divine Service in Perſon, did 
like wiſe appoint Vicars or Subſtitutes. 


. 


It ſeems probable, that moſt of theſe Vicars were not at firſt endowed 


of any Part of the Tithes belonging to the Advowſon; but received a 
= can yearly Sum by Way of a Salary ; and the Sum received by ſome of 
hem appears to have been a very ſmall one, | | 
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. of Endowment. | 
Bog In other Pariſhes, Vicars are endowed generally of all the ſmall Tithes 


For by the 15 R. 2. c. 6. after reciting, that divers Damages and Hin- 
drances have happened, and daily do happen, to the Pariſhioners of divers 
Places, by the Appropriation of the Benefices of ſuch Places, it is agreed 
and aſſented, . That in every Licence, from henceforth to be made in the 

% Chancery, of the Appropriation of any Pariſh Church, it ſhall be ex- 
« preſly contained and comprized, that the Dioceſan of the Place, upon 
© the Appropriation of ſuch Churches, ſhall ordain, according to the Value 
« of ſuch Churches, a convenient Sum of Money to be paid and diſtributed 
« yearly of the Fruits and Profits of the ſame Churches, by thoſe that ſhall 
« have the faid Churches in proper Uſe, and by their Succeſſors, to the 
e poor Pariſhioners of the ſaid Churches, in Aid of their Living and Suf- 


* 


« tenance for ever; and alſo that the Vicar be well and ſufficiently 


«© endowed.” | | | „ 
| Afterwards by the 4 H. 4. c. 12. it was ordained, That from hence- 
e forth, in every Church appropriated, or to be appropriated, a ſecular Per- 
« fon be ordained perpetual Vicar, canonically inſtituted and inducted to 
the ſame, and convenably endowed by the Diſcretion of the Ordinary, to 
<« do divine Service, to inform the People, and to keep Hoſpitality there; 
sand that no Religious Perſon be in any wiſe made Vicar in any Church ap- 
<< propriated, or to be appropriated, by any Means for the Time to come.“ 
Some Vicarages were endowed before the Making of theſe Statutes : But 
much the greater Part of them have been ſince endowed. . 
From the Time of the Endowment of their reſpective Vicarages, Vicars 
became intitled to Tithes, but as Vicarages were before the making of theſe 
Statutes endowed at Diſcretion, and as it is only thereby provided, that they 
ſhall be endowed at the Diſcretion of the Ordinary, the Rights of Vicars to 
Tithes are vaſtly different. e Fs | 
Cro.Eliz.462. In ſome Pariſhes, the Vicars are only endowed of ſome particular Tithes 
, Rode of * ariſing in the reſpective Pariſhes. a do vs. 
wy > 43, In other Pariſhes, the Endowments of the Vicarages are of all the Tithes 
335. fl. 1. Of the reſpective Pariſhes, except ſuch as are particularly reſerved in the Deeds 


ariſing in the reſpective Pariſhes, „ 

os CIs It follows, that, as the Right of a Vicar to Tithes depends entirely upon 
a 4 5 the Endowment of his Vicarage, he muſt, whenever this comes in Queſtion, 
169. new himſelf intitled by Endowment to ſuch Tithes as he lays claim to. 
2 Keb. 729. But, although a Vicar cannot produce the Deed of Endowment, if he can 
Bunb. 7, 169. ſhew that he and his Predeceſſors in the Vicarage have conſtantly received the 

___ Tithes by him claimed, this is good Evidence that the Vicarage was endowed 

of ſuch Tithes. | | „ 


Hard. 329. In many Deeds of Endowment of Vicarages, a Power is reſerved to the 


4 and Archbiſhop to increaſe, or diminiſh, the Tithes of ſuch Vicarages; and, 


it no ſuch Power is reſerved, an Augmentation thereof may be made with 
the Conſent of the Archbiſhop. 


Vid. In Conſequence of this it has been held, that, if a Vicar, and his Prede- 
ceſſors, have for a long Time received any Tithes, which they were not in- 


titled to under the Original Deed of Endowment, this, although the Deed 


of Augmentation is not produced, is good Evidence that the Vicarage has, 
at ſome Time, been augmented with ſuch Tithes, 
2 + 3. Upon the Diſſolution of Monaſteries, the Tithes of all appropriate 
#29. 308. Churches, and all Portions of Tithes, at that Time belonging to ſuch Mo- 
naſteries, were by divers Statutes veſted in the Crown. 
> The greateſt Part of theſe Tithes have been granted in Fee by the 
rown, 
All Tithes ſo granted, except ſuch as have been ſince reſtored to the 
Church, are at this Day due to the reſpective Grantees of the Crown, who 
are called Impropriators, _ 8 
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Tithes. 7, 65 


mY 
im. 


cis in the general true, that no Tithes are due to a Chaplain, or 
to a Curate. 

= A Suit being brought for Tithes by. a Chaplain to a Chapel of Eaſe, Zirrl. Rep. 72. 
Which was neither Preſentative nor Donative, it was held, that no Tiches Aen. 
were due to him. 
The Cuſtom of a Pariſh was, that the Curate, after haing been appointed Ney 15. Bore 

the Rector, was intitled to divers Kinds of Tithes: But it was held, and Brabaler, 
hat theſe could not be due to him; becauſe the Rector might remove 
pim at Pleaſure. | = 
A Bill being brought by a perpetual Curate for ſmall Tithes, it appeared, Bub. 273. 

hat the Chapel, of which he was Curate, was annexed to the Church Z7rice and 
Pf Hemels Hempſtead; that he was nominated thereto for Life, by the Vicar 774 
pf Hemels. Hempſtead, who in the Inſtrument of Nomination had given him 
he ſmall Tiches of the Chapelry, with a Power to ſue for the ſame in the 
WV icar's Name; and that he was licenſed by the Biſhop. It was held, that the 
Plaintiff had no Right to ſuch Tithes, becauſe he had not a permanent In- 
Mereſt in them; for that an Appointment to a Curacy, although made for 
Life cxpreſly, is revocable by the Common Law without any Cauſe ſhewn, 
and by the Eccleſiaſtical Law upon good Cauſe being ſhewn, — 
But Tithes are due to a Curate, who comes in by Inſtitution from the 
Ordinary. 1 TEK | 
An Impropriator gave the Tithes of a Pariſh, which all belonged to his 2 Ch. Ca. 19, 
ppropriate Rectory, by Will, to the Maintenance of a Miniſter in the 3½, Ferne and 
RParih for ever: Bur did not give either the Tithes, or the Power of Nomi- Olaf. 
pbation to any Perſona. This Deviſe being held void in Law, becauſe it was 
= 0 no certain Perſon, the Heir at Law nominated 4. to be the Miniſter. 
ED fterwards upon the Suppoſition of a Lapſe to the Crown, B. was preſented, 

Inſtituted and inducted. When the Queſtion, to whom theſe. Tithes be- 


* 
? 
Ty 
* 
: 
br 
i 
* 


onged'? came before the Court, it was decreed, that, as B. came in by the 


ordinary, although he was not ſtrictly ſpeaking either a Rector or Vicar, 

ey were due to him. VPP * 

All perſonal Tithes are to be paid in that Pariſh, where the Perſon who Sb. Ar. 

bays them lives. 5 F 5 Sao 

II Cattle, for which an Agiſtment Tithe is due, have been ſometimes Bro. Diſn, 

Wecpaſtured in one Pariſh, and at other Times in another Pariſh, ſuch l. 16. 

ithe muſt be paid in each Pariſh, in Proportion to the Time they were 

herein depaſtured. | | | | | | | 

By the 2 Ed. 6. c. 13. par. 3. it is enacted, © That every Perſon, which 

RF ſhall have any Beaſts or other titheable Cattle going, feeding or depaſtu- 

ring, in any Waſte or Common, whereof the Pariſh is not certainly 

known, ſhall pay their Tithes, for the Increaſe of the ſaid Cattle, to the 

Parſon, Vicar, Proprietor, Portionary, Owner, or other their Farmers or 

Deputies of the ſaid Pariſh, Hamlet, Town, or other Place, where the 

W Owner of the ſaid Cattle dwelleth.” Ts Pn 

liche of Lambs is to be paid in that Pariſh, in which the Sheep yean, Bunb. 139. 

though ſuch Sheep have been fed in two or more Pariſhes, Boys and Ellis. 
=_ | | | | 12 Mod. 497. 

Every predial Tithe, that would, if the Corn or other Thing from which 1 Roll. Abr. 

| ariſes had been ſevered, have belonged to the Rector or Vicar of a Pariſh, 85. . Jo 

it ſuch Rector or Vicar dies before the Severance of ſuch Corn or other . 

Thing, due to his Succeſſor. | | 


O To 


Tithes. 
(6) To whom ertraparochial Tithes are due. 
2 Inf. 647. A LL Tithes, ariſing in a Place not belonging to any Pariſh, were, by 

the-Rules of the Canon Law, to be paid to the Biſhop of the Dioceſe, 
in which ſuch Place lay. | 
Bro, Dijm, 


pl. 10. King. 
2 Inſt. 647. | TEC 
1 Rell. Abr. 657. pl. 2. pl. 5. 


Ante p. 6. As the Appropriation of Tithes, in Conſequence of the decretal Epiſtle 
Cs. Elix. 5 12. of Pope Innocent the Third, extended only to parochial Tithes, all the 
| Tithes of extraparochial Places continued after this to be due to the 
Crown, f | „%% TOs | 
And conſequently all ſuch extraparochial Tithes, of which no Grant has 
been made, are at this Day due to the Crown. | | | 


But, by the Common Law, all ſuch Tithes are to be paid to the 


A How the Right to Poꝛtions of Tithes was 


Acquired, | 


B EFORE the Tithes of Pariſhes were appropriated, to the Perſons 
D having Cure of Souls in the reſpective Pariſhes, it was a common 
Practice, to grant the Tithes of a whole Manor, or of a particular Farm, 
to ſome Spiritual Perſon, or to ſome Spiritual Corporation, and to his and 
their Succeſſors. OY El 5 N 
A Stop was thereby put 
as had been before thus granted, continued in the Succeſſors to ſuch Spiritual 
Perſons and Corporations; and, to diſtinguiſh theſe from the o 


Tithes, they have been always called Portions of Tithes, 


Ante p. 63. 
2 Inſt. 641. 
Bunb. 190, 


Some of theſe Portions of Tithes have all along remained in the Hands HE 
of the Succeſſors to ſuch Spiritual Perſons and Corporations, to whom they 


were at firſt granted. 


Others of them, which came to the Crown upon the Diſſolution off, 


Monaſteries, are now in the Hands of the Grantees of the Crown. 
2 bit. 641, ; f k l . 
642, 653. Layman, has a Right to a Portion of Tithes in a Pariſh, 


neither Rector nor Vicar, nor the other Impropriator. 


(1) By whom Tithes are to be paid. 


Pory and 
1 N 'obt, Paſch, 
7 ; . . 


Tiche for agiſting them. 


„u. But in a modern Caſe, in the Court of Exchequer, it was held, that only > 


ind 
at; 


the Occupicr of the Land was liable to pay ſuch Tithe. 


to this Practice: But the Right to ſuch Tithes, 


ther parochial 7 


From hence it frequently happens, that ſome Spiritual Perſon, or ſome "7 
of which the one is 


Hardr. 184. | has formerly been held, that the Owner of the Cattle was liable to pay —- 
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Tithes. 67 
Had in a Note, at the Bottom of this Caſe, it is fan to ; have been 

ſatled, in the Caſe of Fiſher and Leman, M. 7 Geo. 1. that only the Oc- 

cupier of the Land is liable to an Agiſtment Tithe: But that, in the 

Caſe of a Common, the Owner of the Cattle is liable thereto; becauſe the 

Owner of the Soil has no Profit from ſuch Agiſt ment. 
It is laid down in one Pook, that the firſt Owner of the Corn, and not Ney 152. 

the Perſon who has bought ir, muſt pay the Tithe thereof; becauſe the Baker's Caſe. 


Vendee may not be known to the Parſon,  Trin. 44 Elix. 
But in another it is Jaid down, that, where ſtanding Corn i is ſold, the Cro.Fac. 362. 
the FUNE thereof, Moyle and 
Vendee 1s liable to pay . 
10 Jac. 1. 


And the latter ſeems to be the better Opinion; for i in other Books it is Brown. 34 
laid down, that a Vendor, who, after ſelling his Corn, had ſevered it by Hele and 
Order of the Vendee, ſhould pay the Tithe, becauſe it was ſold in a ſecret Fretenden. 
Manner. 2 Balir. 184. 


It may from whence be fairly inferred, that, if the Sale had been open, 


the a would have den liable to the Payment thereof. 


(K) What are mall Tithes. 


8 Vicars are, in many Pariſhes, endowed of the ſmall Tithes generally, 
Queſtions have frequently aroſe, whether the Tithes of certain Things 

are ſmall Tithes? 
But theſe Queſtions have been confined to Things, of which predial 


Tithes are due; for it has been univerſally agreed, that all Penny and 


all mixed Tithes are ſmall ones. 

It was the Opinion of Holt Chief Juſtice, that in order to diſtinguiſh, 12 Med. 41. 
whether any Tithe is a great or a ſmall one? Regard muſt be had to the af 1772 
Place, where the Thing from which it ariſes grows. If Corn grows in a * 369 
Garden, the Tithe thereof is a ſmall one; and if any Thing, the Tithe oF Skin, 341, / 
which is confeſſedly a ſmall one, grows in a Field, the Tithe thereof is a 
great one. 

But the other three juſtices, Eyre, Dolben, and Gregory held, that the 
Nature of the Thing, from whence the Tithe ariſes, is in ſuch Caſe only 
to be conſidered; and that the Tithe of Corn, although grown in a Garden, 
would, as is laid down in Moor 909. be a ſmall one. 

It was however ſaid, in this Caſe, by Dolben and Gregory, . if any 
Thing, the Tithe of which is in the general a ſmall one, ſhould be grown 
in the greateſt Part of a Pariſh, the Tithe thereof would, as is laid down 
in Hutt. 78. be a great one. 

But Eyre was of a different Opinion as to this laſt Point. 

This Opinion, of Holt Chief Juſtice, does not agree with what is laid 
down in fome old Caſes; and the contrary has been held in ſome modern 
ones. 

Beſides the Caſe cited by the three Judges: There is another old Caſe, i in Cro Eliz.q67. 
which it was adjudged, that the Tiche of Saffron was a ſmall one; although Bedingfield 


a Field containing forty Acres was planted therewith. 8 


In a modern Caſe, the Queſtion was, whether che Tithe of Potatoes, I. S. Rip. 
with which wien s in a Pariſh to the Amount of three hundred Acres were Sith and 
planted, was a mall Tithe. It was held to be ſo; and by Lord Hardwicke 15 55 Trin 
Chancellor; : 10 ems to me, chat, 1 in the Caſe of Fharton and Liſle, =.” 

725 ? Chief 


4 —_— + D r * 


Tithes. 


Sims and Bar- 


1 Roll. Abr. 


12 Mod. 41. 


3 Keb. 419. 
Bunb. 79, 344. 


Riſdin, Bunb. 


Chief Juſtice acquieſced in the Opinion of the other three Judges ; for, if he 
had not, the Judgment would ſcarce, as was done in that Caſe, have been 
given in his Abſence. And upon the firſt Argument, the original Diſtinction, 
between a great and ſmall Tithe, was. founded upon the Quantity of the 
Thing, from which it aroſe. Thus the Tithes of Corn, and ſome other 
Things, were called great Tithes : Becauſe theſe Things uſually grew in great 


Quancities. On the other Hand, the Tithes of Flax, and ſome other Things, 


which generally grew in ſmall Quantities, were called ſmall Tithes. When- 
ever the Cultivation of any new Thing has been introduced, the Method 
has been, to denominate the Tithe thereof a great or a ſmall Fithe, from its 
Similitude to other Things, the Tithes of which were great or ſmall ones, It 
would be productive of great Uncertainty to hold, that a Tithe, which has 


once obtained the Denomination of a great or a ſmall one, ſhould be liable to 
Alteration, either from the Quantity of the Thing from which it ariſes, or 
It has in this Caſe been ſaid, 


from the Place where ſuch Thing grows. 
that, if neither the Quantity, nor the Place, is in ſuch Caſe to be regarded, 
the Value of a Rectory may, by growing only thoſe Things in a Pariſh 
Which are liable to pay ſmall Tithes, be reduced to little or nothing. This 

is very true, and it is an Inconvenience; but it is one that muſt be ſub- 
mitted to, by all who have Eſtates in Tithes ; for it ariſes from the tranſi- 
tory and fluctuating Nature of ſuch Eſtates, | 


And in another very modern Caſe, it was laid down by Lord Henhy, 


Keeper, that the Difference, between a great and a ſmall Tithe, depends 


entirely upon the Nature of the Thing, from which it ariſes, 


It is ſaid to have been ruled, at an Aſſizes, that the Tithe of Clover Seed 
is a great Tithe; becauſe this is a Sort of Grain. 


But it has, in ſome modern Caſes, been decreed by the Court of Exche- 


quer, that the Tithe of Clover Seed is a ſmall Tithe. 
The Tithe of Flax has been held to be a ſmall Tithe. 


3 Lev. 365. | 
Ihe Tithe of Hay is not a ſmall Tithe, but Vicars are, in many Pariſhes, 
intitled thereto by ſpecial Endowments — © — 


And, whenever a Vicar is intitled to the Tithe of Hay made of Graſs, 
he is alſo intitled to the Tithe of Hay made of Clover, Saint foin, or any 


419- other Thing of the like Kind, although the Cultivation of ſuch Thing has 
9344. been introduced fince the Endowment of his Vicarage : Becauſe every one 


of theſe is a Species of Gs. 
The Tithe of Hops has been held to be a ſmall Tithe. 


The Tithes of Peas and Beans are great Tithes: And, if any 1 


intitled to the Tithe of either of theſe, it is by ſpecial Endowment. 
A Bill was brought by a Vicar for the Tithes of Peas and Beans, ſowed 


and and ſet in Rows, drilled, hoed and hand-weeded, in a Garden in like Manner, 


as being ſmall Tiches. The Defendant inſiſted, that a great Part of the 
Pariſh was cultivated in this Manner; and that the Tithes of ſuch Peas and 
Beans had never been paid to the Vicar. It was decreed by the Court of 


Exchequer, without going into the Conſideration of the Quantity grown in 


this Pariſh, that as no Endowment of ſuch Tithes was produced, nor Percep- 
tion of them by the Vicars proved, that this Bill ſhould be diſmiſſed. 
Ia a very late Caſe, a Bill was brought by a Vicar for the Tithes of Peas 


Sims and wal and Beans grown in Fields, gathered by Hand while green, and ſold in 


Markets. One Foint made for the Plaintiff in this Caſe was, that, although the 
Tiches of thele Peas and Beans would, if they had ſtood till they had been 
ripe, babe been great ones, by gathering them before they were ripe, and 
"7 (5 1404. he Tiches thereof became ſmall ones: But they were de- 
5 | creed 
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The Tithe of Saffron has been adjudged to be a ſmall Tithe, 


Tithes. 


creed to be great Tithes; and by Lord Henley, Keeper: The Difference, be- 
tween a great and ſmall Tithe, depends entirely upon the Nature of the Thing 
from which it ariſes. It would be ſtrange to hold, that the gathering a 
Thing, at one Time, ſhould make the Tithe thereof a ſmall one, which 
would, if ſuch Thing had been gathered at another Time, have been a great 
Tithe; and it has been expreſly determined, in the Caſe of Hodgſon and Smith, 
Bunb. 279. that the Tithe of Tares, whether cut green or ripe, is a great 


one. It was held, in the Caſe of Gumleyjand Birt, Bunb. 170. that the 


Mode of cultivating Land, for the growing of Peas and Beans, did not 
make the Tithes thereof ſmall ones; and there 1s ſurely leſs Reaſon to hold, 


that the Mode of gathering Peas and Beans ſhould make the Tithes of theſe 


ſmall Tithes. 85 . 

But, if a Vicar is by ſpecial Endowment intitled to the Tithe, of Peas 
and Beans, he is intitled to fuch Tithes, in whatever Way the Land, upon 
which theſe grew, is cultivated. x 


A Bill being brought for the Tithes of Peas and Beans, the Defendant Buzb. 19. 


6g 


inſiſted, that the Vicar was only intitled to the Tithes of Peas and Beans, Nelas and 
grown in Fields, when the Ground had been turned with a Spade: But it Elliot. 


was decreed by the Court of Exchequer, that he was alſo intitled to the 
Tithes of Peas and Beans, grown in Fields, when the Ground had been 
turned with a Plough; and this Decree was affirmed in the Houſe of 
Lords. | 55 4 | 

It has been decreed, that the Tithe of Potatoes is a ſmall Tithe, 


M. S. Rep. 
| Smith and 
What, Trin. 16 Geo. 2: 


Cro.Bliz.467. 
| Bedingfield 
and Feat, Hutt. 78. 


It has been held that the Tithe of Woad is a ſmall Tithe. Co. Car 28. 


_ Udall and 


Tindall, Sid, 447. 


(L) How far the Cuſtom of a Parich is to be 
regarded in the Payment of Tithes, 

1 is by divers Statutes provided, that Tithes ſhall be paid according to 

4 the Uſages and Cuſtoms of the reſpective Pariſhes, in which they ariſe: 


By the 27 H. 8. c. 20. par. 1, it is enacted, © That every Perſon, ac- 
* cording to the laudable Ulages and Cuſtoms of the Pariſh, or other Place, 


where he dwelleth, ſhall yield and pay his Tithes, and other Duties of 
„Holy Church.“ 3 i 


By the 32 H. 8. c. 7. par. 2. it is enacted, « That all Perſons ſhall fully, 


* truly, and effectually divide, ſet out, yield or pay all Tithes according to 
* the lawful Cuſtoms and Uſages of the Pariſhes or Places, where ſuch 
* Tithes or Duties ſhall grow, ariſe, come or be due. | nr 

By the 2 & 3 Ed. 6. c. 13. par. 1. after enacting, That the Statutes 
made in the Twenty-teventh, and in the Thirty-ſecond, Year of the Reign 
of the late King Henry the Eighth, concerning the true Payment of Tithes 
and other Duties, ſhall abide in their full Strength and Virtue, it is further 
enacted, “ Thar all Perfons ſhall truly and juſtly, without Fraud or Guile, 


You, X. 


<« yield. 


The Tithe of Wood is in the General a great Tithe: But in ſome 1 Roll. Abr. 
Pariſhes, where ſuch Tithe is of but ſmall Value, it is paid as a ſmall one. #43: C. 2 27 


— ———— —— — — 


70 5 TUithes. 


La. Raym. 
359- 

3974 206. : ' | 5 X | 5 : 55 5 
Ney 108. But where Tithe is due by Cuſtom, as of Fiſh taken in the Sea, a 


« yield and pay all Manner of predial Tithes in their proper Kind, as they 
e riſe and happen, in ſuch Manner and Form, as hath been of right yielded 
and payed, within forty Years next before the making of this Act, or 
e of Right or Cuſtom ought to have been paid.“ | 
And by Par. 8. it is enacted, ** That, in every Place, the fame Cuſtom 
« of Payment of perſonal Tithes, which had been obſerved within fort 
| « Years before the making of this Act, ſhall be obſerved and continue.” 
2 Inſt. 643 The Limitation in this Statute, to forty Years before the making thereof, 
Cro. Jae. 454. agrees with the Eccleſiaſtical Law: By which, if any Tithes had been paid 
in a certain Way for the Space of forty Years, ſuch Payment would have 
made a good Cuſtom againſt the Church. a : | 
Ge. Jac. 454. But it is laid down, that, if Tithes have been paid in a certain Way, for 
the Space of forty Years or a longer Time, by Reaſon of any Compoſition 
which is not real, the Payment of Tithes in Kind is revived, as ſoon as ſuch 
Compoſition is at an End. | 
The Conſtruction of theſe Statutes has conſtantly been; that no Cuſtom 
of a Pariſh is to be regarded, in the Payment of Tithes, unleſs it is a reaſon- 
able one. | ED | | - 
1 Sid. 278. _ Where Tithe is due de Jure, as of Corn, a Cuſtom of a Pariſh to pay 
1 Lev. 179. leſs than the tenth Part is bad; becauſe this amounts to a Preſcription in 
non Decimando as to Part. 9 5 = 5 5 


Holland and Cuſtom of a Pariſh to pay leſs than the tenth Part is good; and indeed there 


* I 2 ſeems to be no other Way, than by the Cuſtom, of aſcertaining what is to be 
111 | 


Hob. 107. 


Wilſon and The It was alledged, that, by the Cuſtom of a Pariſh, the tenth Part was, 


Biſhop of Car- without Fraud, to be delivered to the Rector, in full Satisfaction of the 
liſle, Bunb. Tithe of Wool; and that this tenth Part was to be ſo delivered, abſque viſu 
321. et tatiu novem partium ejuſdem Lane per Rectorem. This Cuſtom was held 


to be repugnant and unreaſonable : For, although it was alledged, that the 


tenth Part of the Wool was to be delivered without Fraud, yet this was to be 
delivered in ſuch a Manner as was extremely liable thereto; and it is againſt 


common Reaſon, that the Perſon, who is to pay Tithe, ſhould be the ſole 
Judge whether it is juſtly paid. ” | 


1 4 199. A Cuſtom was preſcribed for, that the Tenth Sheaf, of ſuch Corn as was 
Adams Cale. made into Sheaves, was to be paid, in full Satisfaction for the Tithe of all Grain 


grown upon certain Lands. This was adjudged a void Cuſtom : Becauſe it 
amounts to the paying as little for Tithe of Grain, as the Occupier pleaſes ; 
for he may chooſe, whether he will make any. and how much thereof into 
_  Sheaves. | | „ ˙· gg | 
72 * | In a Suit for ſubtracting Tithe, the Defendant alledged, that, by the 


Coven bh. Cuſtom of the Farm out of which the Tithe was claimed, the Occupier 


was, after having ſet out the Tithe, to take back thirty Sheaves of the 
Tithe Corn, As it was not averred, that this was a large Farm, the 
Cuſtom was held to be bad : For, if it was a ſmall Farm, there might be 
no more than thirty Sheaves ſet out; and then the Parſon would have 

no Tithe, - 5 | | | | 
3 995 A Defendant alledged a Cuſtom of a Pariſh, that, when any Lands 
Fo Lk were ſown with Corn, the Parſon was to have, for his Tithe, the Corn 
Mer 913. grown upon every tenth Land, beginning to reckon from the Land next the 
Church. It was held, that this Cuſtom, which put it into the Power of an 
Occupier, by neglecting to manure and fow boch tenth Lands properly, 


to make the Tithes thereof worth very little, was unreaſonable and there- 
fore void. 
Mar. 79. 


. The Cuſtom of a Pariſh was, to pay Tithe in Kind of Sheep, if they 
: A Sos vere kept a whole Year in the Pariſh: Bur, if they were ſold before ſhear- 


| ing 


3 
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not to be able to live without their Dams. 
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ing Time, only a Half-penny was to be paid for the Tithe of each Sheep. 
This was adjudged an unreaſonable Cuſtom z for thereby the Tithe of Sheep 
may, at the Owner's Pleaſure, be made worth very little. 

It was alledged, that, by the Cuſtom of a Pariſh, the tenth Lamb was 12 Nd 40. 
to be paid for the Tithe of all Lambs yeaned in the Pariſh ; and that, in S ard 
Conſideration of this, no Tithe was to be paid of any Ewes depaſtured in P“. 
the Pariſh, which did not yean therein. This was held to be a bad Cuſtom; 
for, by taking the Ewes out of the Pariſh, a little before the Time of yean- 
ing, the Parſon may be deprived of his whole Tithe of Sheep. LRN 

A Cuſtom, to pay Tithe of Lambs upon Saint Mark's Day, was held to be 545. 133. 
unreaſonable : Becauſe at that Time Lambs are, in the General, lo young as Neigen ls and 


* 


11:cent. 


*) The Lime and Manner of paying per- 
\ ſonal Tithes, Where there is no Cuſtom in 


DV the 28 3 Ed. 6. c. 13. par. 7, it is enacted, © That every Per- 

“ ſon, liable to the Payment thereof, ſhall yearly, at or before Eaſter, 
de pay for his perſonal Tithe the tenth Part of his clear Gain, his Charges 
* and Expences, according to his Eſtate, Condition or Degree, to be 


© therein abated, allowed and deducted.” 


It was determined in the Houſe of Lords, upon an Appeal from the Eg. Ca. 


Court of Exchequer, that the Occupier of a Corn Mill was only to pay, for _ 366. 


f | mg aof and 
his perſonal Tithe, the tenth Part of his clear Profit, after the Charge of ts. 


erecting the Mill, and the Expences of Horſes, Servants, and all other 


Things are deducted. 


It is ſaid, to have been the Opinion of Gilbert Chief Baron, that every Eaſter Bunb. 174. 
Offering was at firſt a Compenſation for perſonal Tithe. 
And this Opinion ſeems to be confirmed, by ſome late Decrees of the Bun. 173, 
Court of Exchequer ; in which the Court unanimouſly agreed, that an Eaſter 98. 
Offering is due of common Right. OY 

For it cannot reaſonably be ſuppoſed, that an Eaſter Offering is due of com- 
mon Right: Unleſs it be at the ſame Time ſuppoſed, that it was at firſt 
paid in lieu of ſome Thing, which Was due of common Right; and it 

ſeems more probable, that it ſhould have been at firſt paid in lieu of the 
Tithe of perſonal Labour, than of any other Thing. 8 5 


(N) The Time and Manner ok paying pꝛe⸗ 
dial Tithes, Where there is no Cuſtom in 
a Pariſh, 5 


T is laid down in ſeveral Books, that only one predial Tithe can be due in 
the ſame Year from the ſame Land. 


Fitz.N.B. 5 3. 
Bro. Dim, 

| | ies 
2 Ii. 652, 11 Ep. 16. Ld. Raym. 243. 


But the contrary ſeems to be the better Opinion. 
| * 12 


1 


©. AM... * 4 - 
* ” 


"Tithes, 


= 


Lat. 24, 228. 


Stilman and 
Cromer. 


1 Roll. Abr. 
Ney 19. 

2 Ventr. 48. 
Bunb. 333. 


Beaver and 


Spratley, Hil.; 


7 Geo. 1. 


1 N 


644. T. pl. 6. 


72 
Cro. Jac. 42. It has indeed in one Caſe been held, that no Tithe is due of Afrermowth 
Hall and Fit. Hay: But the Reaſon given in that Caſe is, that, by the Cuſtom of the 
Mack. Pariſh, the Occupier was to beſtow ſome extraordinary Labour about the 
Tithe of the firſt Crop of Hay. From hence it may fairly be inferred, 
that, where there is no ſpecial Reaſon for its being exempted from the Pay- 
ment thereof, Tithe is due of Aftermowth Hay. 
Bunb. 10. In a late Caſe, it was held by the Court of Exchequer, that Carden 
Benſon and Grounds ſhall pay Tithes of all the different Crops produced in a Year ; 
Watkins, Hil. and that Tithe is due of Turnips when pulled, although hey are grown 
abs upon Land, which had in the ſame Year paid Tithe, 
And, in the ſame Caſe, it is expreſly ſaid, that Tithe is due of After- 
mowth Hay. 

Bunb. 314. In a ſtill later Caſe, i it was held by the ſame Covre, that, if Land is en 
Swinfen and with Turnips, in the fame Year that Tithe of Corn has been paid for ſuch 
Pee Hil. Land, and fed with Sheep or any unprofitable Cattle, Tithe is to be paid of 
3 Turnips. 
Raym. 277. It is in the General true, that a predial Tithe i is to be ſet out as en after 
2 and the Corn, or other Thing, of which it ariſes, is Tre, as this can conve- 
1 ge 35. niently be done. 

' Hl. 100. And it is faid, that, if a Man either negligently, or with Def ign, ſuffers 
Anon. 


Apples to hang longer upon the Trees than they ought to hang, and they 
are ſtole, he ſhall anſwer tor the Tithe of them. 
The general Rule, as to the Manner of paying a predial Tithe, is, that 


the tenth Part of the Thing, from which it ariſes, ſhall be juſtly and truly 
ſet out upon the Land on which it ariſes, 


Although two Perſons are intitled to Moieties of a predial Tithe, the Oc- 


cupier of the Land is not bound to ſet it out in Moieties; for it is the 
Duty of the Perſons, to whom the Tithe is due, to divide it after it is 
ſet our. 

By the 2 & 3 Ed. 6. c. 13. par. 2. it is enacted, ** That at all Times, 
and as often as predial Tithes ſhall be due, and at the Tiching Time of 


« Parts.“ 


But it is not neceſſary, for an Occupier of Land, to give deen Notice 7 
643. A Pl. 1. to him who is | 


intitled to a predial Tithe, or to give Notice in the 
Church, at what Time he intends to ſet the ſame out. 


And, in a modern Caſe, Carter and Comyns, Barons, were of Opinion, 


that even a Cuſtom of a Pariſh, to give Notice at what Time a predial Tithe 


is to be ſet out, would be eee . 6 For the Perſon intitled to the ſame 
may live a hundred Miles out of the Pariſh. 


But Reynolds, Chief Baron, was of Opinion, that ſack a Cuſtom would be 


. becauſe Notice to a Servant would, in ſuch a Caſe, be ſufficient. | 
In ſome Caſes, the Time or Manner, or both, of paying predial Tithes, 


are ſettled by judicial Determinations. 
Every tenth Sheaf of Corn is. to be ſet out for the Tithe thereof, 


| Sid. 283. 1d. le 187. 


Bunb. 186. 


And it is ſaid, that the Sheaves ſet out for Tithe ought to be marked with 


Brugton and a green Bough. 


Wright. 


1 Roll. Arr. 


Pl. 4. 
Sid. 283. 


Bunb. 185. 


22 aud ried away by the Occupier, the whole Ten are to be ſet out upon the BB . 


Mrigbt. 


An Occupier of Land is not obliged to gather the Sheaves of Corn, which 
have been ſet out for Tithe, into Shocks, 


But, before the other nine Sheaves are put into a Carriage, to be car- 


1 Ground, 


the ſame, it be lawful to every Party, to whom any of the ſaid Tithes 
ought to be paid, or his Deputy or Servant, to view and ſee their 
faid Tithes to be juſtly and truly ſet forth, and ſevered from the nine 


— : — 2 2 —— r w aw in << we was © ww ww 4 
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Lichts ; 2 5 | 78 


74 Groand, that the Perſon intitle to the Tithes may have an Opportuaity 
ok viewing, and judging, whether the ſame are fairly ſet our. 

In one Book it 1s laid down: that the Tithe, tor agilting Catile, is to be a. 
paid for at the Rate of two Shiſlings i in the Pound, of the 97 received . 
for ſuch Agiſt ment. 

But it ſeems to be the better Opinion, that the Tithe, for agiſting Cattle, Haren. 183. 
is to be paid for at the Rate of two Shillings in che Pound, according to Bun. I. 
the real Value of the Land. 

It is laid down in ſome Caſes, that the Tithe of Graſs mowed | is not to be 1 Nell. Abr. 


329. 


ſet out, until it is made into Hay. Relig, 5575 i. 
0 5. 17 
Pl. 3 


But the better Opinion is, that ſuch Tithe is to be ſet out in the Graſs Hed. 2 50. 
Cock: For, if the Tithe was, in this Caſe, not ſet out, until the Grals is } Roll. abr. 


K % 


88 . 
A+ Role 4 <3 I, * 

5 7 r e 

3 184 e 5 a 


; made into Hay, the Parſon would have the 1 ithe of the Labour necellary __— 17 
1 to make it into * Ld. Razm. 
1 The Perſon however, who is intitled to the Tithe of Hay, is to have a 3 Dim, 
i convenient Time to make the Tithe into > Flay upon the Land, on which it? 1 1 4 
i grew. Sth A. pl. 2. 
| „ Str. 245. 


It was formerly doubted, whether the Tithe of Hops was to be ſet out 9% 283. 
by the tenth Hill, as ſoon as the Binds were ſevered, or by the tenth Ledgar and 


Lovgley,P 
Meaſure, after the Hops were picked ? 82 88 


But it has been determined in two Caſes, that the Tithe of Hops f is to be Bunb. 20. 
ſet out by Meaſure, after they are picked, | Chilly and 


Reeves, Trin. 


— 2 fac. 2. Bt ifs and Clandlir, Mich, 7Geo.1., 


| The ſame was decreed, in a very media Caſe, by the Court of Exche- IV. S. Rep. 
quer; and, as the Decree of this Court was affirmed by the ' Houſe of Tyers and 
ee the Manner of ſetting out Fiths of Hops ſcems to be now 2 3 + 
ſettled aan 

In other Caſes, the Time or Manoer, or both, of paying a predial Tithe, TT OE 
are aſcertained by act of Parliament. 

By the 11 & 12 /. 3. c. 16. it is, for the better aſcertaining the 
Tithes of Hemp and Flax, enacted, © That every Perſon, who ſhall there- 
after ſow any Hemp or Flax, in any Pariſh or Place within England, 
% Wales or Berwick upon Tweed, ſhall pay to the Parſon, Vicar or Impro- 
* priator, of ſuch Pariſh or Place, yearly, the Sum of five Shillings and no 
more, for each Acre of Hemp or Flax, before the ſame is carried off the 
Ground, and ſo in Proportion for more or leſs Ground fo fown.” 
By the 31 Geo. 2. c. 12. it is, for Encouragement of the Growth of 
Madder, enacted, That every Perſon, who ſhall thereafter plant or 
cultivate any Madder, in any Pariſh or Place within-that Part of Great 
Britain called England, ſhall pay to the Parſon, Vicar, Curate or Impro- 
pPriator, of ſuch Pariſh or Place, yearly, the Sum of five Shillings and no 
XxX: © more, for each Acre thereof, and ſo in Proportion for more or leſs 
3g round ſo planted or cultivated, in lieu of all Manner of Tithe of the 


th s {aid Madder. 
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Raym. 277. 
Ded and 
Ingleton, 


Freem. 335 
Bunb. 133. 


Reignolds nd 
Vi incent. 


Raym. 277. 
Dod and 
Ingleton, 
Bunb. 73. 


Raym. 277. 


Dod and In- 


gleton, Ld, 


Raym. 129. 


ILA. Raym. 


359. Hill 


and Vaun. 
12 Mod. 206. 


Bunb. 7 3 . 
Dodſon and 


Ttthes. 


O) The Time and Panner of paying mix⸗ 


15 Tithes, where there is no Cuſtom in a 
Pariſh. 


FF: is in the general true, that all mixed Tithes, which 41 from Things 
inanimate, are to be paid, as ſoon as they can OA be ſevered 
from the nine Parts. | 


Such mixed Tithes, as ariſc from the Young of Beaſts, Birds or Fowls, 
are in the general to be paid, as ſoon as ſuch young Beaſts, Birds or Fowls, 
can well ſhift without the old ones. 


The general Rule as to the Manner of paying mixed Tithes i is, that the 
of which it ariſes, ſhall be juſtly and cruly | 


tenth Part of the Thing, 
ſet out at the Place where it ariſes. 

But the Time or Manner, or both, of paying, ſome mixed Tithes have 
been ſettled by judicial Determination, 

The tenth Meal, of all the Cows a Man keeps, i is to be paid for the Tithe 
of the Milk of ſuch Cows; for, if the Perſon, intitled to ſuch Tithe, ſhould 
be forced to ſend for the tenth Part of every Meal, it would very often be 
not worth the having. 


It has been held, that the Tithe of NI 18 to be carried, by the Pariioner, ' 


to the Parſonage Houle. 


But Halt Chief Juſtice was a of Opinion, ths the Pariſhioner 3 iS only obli- 
ged to ſer out the Tithe of Milk; and he ſaid, that the Decree in Dod and 


Englelon was rather an equitable one, founded upon the Cuſtom of the 1 


neighbouring Pariſhes; and that it may be fairly inferred, from the Caſe of 1 ; 


Auſtin and Lucas, Cro. Elix. 609. that the Pariſhioner is not bound to carry 
his Tiche of Milk to the Parſonage-Houſe. 

And, in a modern Caſe, the whole Court of Exchequer v were of Opinion, 
that the Pariſhioner is only obliged to ſet out every. tenth Meal of Milk, at 


Oliver, Poſch. the uſual Place of milking ; that the Perſon thereto inticled is to fetch | it 


8 Geo. 1. 


12 Mad. 498. 


12 Med. 498. 
Se Iby and 
Bark, Paſch. 


13H. 3. 


Bunb. 198. 
Egerton and 
Still, Trin. 
12 (eo. 1. 


away, in his own Pail or Veſlel; and that, if he does not fetch it away be- 
fore the next Time of Milking, the Pariſhioner may then pour it on the 


Ground, becauſe he may then have Occaſion for the Pail or Veſſel, in which 


it was ſet out. 

The tenth Part of the Wool is to be paid, by Weight, for the Tithe 
thereof, 

It has been ſaid, that no Tithe ! is to be paid, for any Number under ten 


of Colts, Calves, or other young Creatures : But that the Number under ten 


is to be carried over to the Account of the next Year, 


But in a modern Caſe, it was decreed by the Court of Daher, chat 
where there is any Number under ten of Calves, Lambs, Pigs, or other | 
young Creatures, ſuch Number ſhall not be carried over to next Yeat's Ac: | 
count, but the tenth Part of the Value of theſe ſh:l! be part | for Tithe. 
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Tithes. 


(p) The Time and Manner of paying Lithes 
due by Cuſtom. 


Tis in the General true, that, where any Tithe is due by Cuſtom, the 

Time and Manner of paying are aſcertained by ſuch Cuſtom; and indeed 
there ſeems to be no other Way, than by the Cuſtom itſelf, to aſcertain 
the Time and Manner of diſcharging a Duty, which ariſes only from ſuch 


Cuſtom, DICE | 


But the Time and Manner of paying Tithes of Houſes, in London, are 
aſcertained by Statutes _ 1 | 
By the 37 H. 8. c. 12, par. 2. it is enacted, © That the Inhabitants 
« of the City of London ſhall yearly, without Fraud or Covin, pay their 
« Tithes to the Parſons, Vicars and Curates of the ſaid City, after the Rate 
<« following, that is, to wit, of every ten Shillings Rent by the Year, of 
= every Houſe within the ſaid City, Sixteen-pence Half. penny, and of 
every Rent of twenty Shillings of every ſuch Houſe, two Shillings and 

And by par. 11. it is enacted, © That the faid Inhabitants ſhall pay 
*« their Tithes quarterly by even Portions,” | | 

But by par. 18. it is enacted, © That where a leſs Sum, than is by this 
« Act directed to be paid for Tithe, hath been accuſtomed to be paid for 
the Tithe of any Houſe, that then the Inhabitant of ſuch Houſe ſhall pay 
« Tithe, only after ſuch Rate as hath been accuſtomed,”  _ | 

By the 22 & 23 Car. 2. ſtat. 2. c. 15. par. 1 & 2, after reciting, that 
Tithes in the City of London were paid with great Inequality, and are, ſince 


the late dreadful Fire, in rebuilding the fame, by taking away of ſome Houſes, 


altering the Foundations of the others, and the new erecting of others, ſo 


diſordered, that, in caſe they ſhould not for the Time to come be reduced 
10 a Certainty, many Controverſies and Suits of Law might thence ariſe, it 


is enacted, ** That an annual certain Sum of Money, therein mentjoned, 


„ ſhall, in lieu of Tithes, be paid in all the Pariſhes within the ſaid City, 
* whoſe Churches have been demoliſhed, or in Part conſumed, by the 


« late Fire.” 55 | Ok. 
And by par. 3. it is enacted, ** That the reſpective Sums of Money, to 
be paid in the ſaid reſpective Pariſhes, and aſſeſſed as therein is directed, 
e ſhall be deemed, and taken to be, the reſpective certain annual Mainte- 
% nance (over and above Glebes and Perquiſites, Gifts and Bequeſts, to the 


reſpective Parſon, Vicar or Curate, of any Pariſh, or to his Succeſſors,) 


3 


of the reſpective Parſons, Vicars or Curates, who ſhall be legally inſtitu— 
* ted, inducted, and admitted into the ſaid reſpective Pariſhes.” | 
By par. 10. it is enacted, © That every Impropriator or Impropri- 
„ ators, of any of the ſaid Pariſhes, ſhall pay and allow what really, and 
* bona fide, they have uſed, and ought to pay and ſatisfy, to the reſpective 
* Incumbents of ſuch reſpective Pariſhes, at any Time before the ſaid Fire, 
and the ſame ſhail be eſteemed, and computed, as Part of the Mainte» 
© nance of ſuch Incumbent,” _ | | | 


( of. 


> N - - - * * — wg 1. — — 
by a 7 2 Sag < r — 
— — 3 aye —o—_— 7 4 
—— —— C ” — - A 


2 — — 
— — 


— 


at 2 . — 


(Q) Ok a Suſpenſion of the Payment of 
_ Tithes, 


I. Foz Lands in the King's Hands. 


1 Jon. 387. N O Tithes are due of the Produce of Lands in the King's Hands; for 
— eee” the E OO of parochial Tithes does I not extend to > him, 


Leech. 


Cro.Bliz.g ii. It is aid. in one Cale, that the King | is cXEmPtRd, by Virtue of his Prero- 


Wright and gative, from the Payment of Tithes. 
Wright, © 


Hardr. 315. But, in the Caſe, it was hetd, that even the demeſne Lands of the 


CompyſisCale. Crown, are not exempted, By. Virus = the Pretogative, rom the Pay- 
ment of Tithes, 1 8 


1 Jon, 387, This Privilege, however, of being nee from the Payment of Tithes, 


2 C Hert- is perſonal to the King; and __ not eee N N to 2 e or 
ora an 


Leech, = his Leſſee, 
Elix. 511, 


x. fon Lands which have been barren, 


By the 2 C 3 Ed. 6. c. 13 par. 5. it is nated, That all barren Heath 
© or waſte Grounds, other —_ ſuch as be diſcharged of the Payment of 
Tithes by A& of Parliament, which before this Time have paid no 
* Tithes by Reafon of their Barrenneſs, and now be or hereteafter ſhall be 
| improved and converted into arable Ground or Meadow, ſhall from 
henceforth, after the End of ſeven Years next after ſuch Improvement, 
<« pay Tithes of the Corn and Hay growing upon the ſame,” 
2 Toſi, 656, There is in this Clauſe no expreſs Suſpenſion of the Payment of 
Tithes, for the Lands therein mentioned: But it implies, by reaſonable 
Conſtruction, ſuch a Suſpenſion, for the Space of ſeven Years next after the 
Improvement of ſuch Lands. 
27.656 It has been conſtantly held, that only ſuch Land i is barren, ENT the 
2 Inſt. 656, 


F Meaning of this Statute, as produces no Profit, by reaſon 4 its natural Bar- 
6 Mod = ; renneſs, to the Owner thereof. 


Lad. Raym. 90 1. 3 Bulftr. 166. ET | 7 * 


Cro. Flix. 475. If Land: which: has d Time immemorial been full of Buſhes, is 

Sherington 1 5 grubbed and converted into arable Ground or Meadow, Tithes of the Corn 

Fleet uod. and Hay thereupon grown are immediately due; for this Land was not bar- 
ren by Nature, but became ſo by Negligence. 

Bunb. 159. If Wood-Land is grubbed and converted into arable Gramm) or Meadow, 


Beardmore and Tithes of the 1 27 and Corn e grown become due immediately. 
Gilbert, | 


3 Bulſtr. 165. 

Roll. Pep. za. Tithes are due immediately of the Corn and Hay grown upon Broom- 
Maſcal anld Land, which has been grubbed and converted into arable Ground or 
Price. "Meadow: | 

3 Bl. 165. If Land, which has from Time immemorial been aniellomed by the Sea, 
Witt and is drained, the Payment of the Tithes of the Corn and Hay grown upon 


Buck, Cro. {ſuch Land is not ſuſpended by this Act: Becauſe ſuch Land is not in its own 
Flic. 475. Nature barren, but has been fo by Accident, 
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= Tithes. 85 5 77 
3 1 — 


This Statute does not ſuſpend the Payment of any other Tithes, except 
thoſe of Hay and Corn. | * 3 
For by par. 6. it is enacted, “ That, if any barren, Heath, or waſte Ground, 

« hath before this Time paid any Tithes, and the ſame be hereafter im- 
« proved, and converted into arable Ground or Meadow, the Owner there- 
« of ſhall, during the ſeven Years next after the ſame Improvement, pay 
« ſuch Kind of Tithes, as were paid for the ſame before the ſaid Im- 
“ provement.” | 


3. Foz Glebe Lands, 


So long as the Rector of a Pariſh holds his Glebe in his own Hands, the Go. EFA. 4595 
Payment of the ſmall Tithes, ariſing thereupon, to the Vicar is ſuſpended ; 578. 

' notwithſtanding this laſt is endowed of all the ſmall Tithes ariſing in the Lutw. 1062, 
Pariſh : For the Maxim of Law is, Eccleſia Decimas ſolvere Eccleſiæ non 
debet. er ke „ | | 

But, if the Rector lets his Glebe, the Tenant is liable to pay the ſmall Bro. Diſn, 
Tithes, ariſing thereupon, to the Vicar, and the great ones to the Rector . 17 _ 
himſelf. „„ c GET 

| | | 578. 

For the ſame Reaſon a Vicar ſhall not, during the Time he occupies 1 Browy/. 69; 
his own Glebe, pay any Tithes, ariſing thereupon, to a Rector or Im- Harris and 
propriator. | E r 

But, if he lets his Glebe, the Tenant is liable to pay the great Tithes, 4:4. 
ariſing thereupon, to the Rector or Impropriator, and the ſmall ones to the 
Vicar himſelf. „5 | 3 
An Impropriator is exempted from the Payment of Tithes, arifing upon Her. 31. 
his Glebe, to the Vicar, ſo long as it is in his own Hands; for the Maxim Beth and 
extends to him alſo. „„ eee 
| | itzg. 79. 

But, if this Glebe is let, the ſmall Tithes, ariſing thereupon, are due to the Het. 31. 
Vicar, and the great ones to the Impropriator himſelf, 2 
| | 650 | Franklin, 


5 : - Sh. | Fitzg. 79. 
If a Rector, Vicar, or Impropriator, who has ſown his Glebe, dies be- 1 Brown!. 6g; 
fore the Corn is ſevered, the Executor of ſuch Rector, Vicar, or Impropri- Harris and 
ator, mult pay Tithe thereof: For, although an Executor is the Repreſen- Cotton, - 
tative of his Teſtator, he is not ſo in his Eccleſiaſtical Capacity. 


„ a 
(R) Df a Modus Decimandi. 
1. Of a Modus in general. 
A Modus is a real Compoſition for Tithe, 


It is probable, that every Modus had its Commencement by Deed : Hard: 381. 
Becauſe no Compoſition is a real one, unleſs it is confirmed both by the Pa- Igelaſiy and 


tron and Ordinary. e fe 


| 8 | 523. 
A Vicar and a Pariſhioner had made an Agreement, that, for the Time Aar. 87. 


= 7 to come, a certain Sum of Money ſhould be paid annually in lieu of Tithes; Hitchcock and 
Xx 2nd it was confirmed by the Biſhop. This was held to be only a perſonal Hitchcock, 


1 penn, and not ſuch a real Compoſition, as would bind the Succeſſor 
io the Vicar, 


VOI. V. — — * Ine But 


— — — - 
0 +. os a - — — 
11 - 


Child. 


= Tithes. 


11 Pep. 19, But a Modus may be Parse bel for, without procbeiag e Deed, by 
Graunt's Caſe. which the Compoſition was made: For, wherever there has been, from 
2 1. Time immemorial, a conſtant annual Pay ment in lieu of Tithe, it ſhall be 
2 IVill. 523. intended, that this had a lawful Commencement by real Compoſition. 
A Modus is not good, unleſs the Compoſition was at firſt a reaſona- 
ble one. 


2 Will. 573, It is not however, at this Day, neceſſary to ſhew, that the Compoſition 
574. Chapman 


and Menſon. 


«« 


made, ſome Circumſtance, which then made it reaſonable, although this can- 
not, at ſo great Diſtance of Time, be diſcovered. 

Every Modus muſt, at its Commencement, have been a Recompence to 
the Perſon, to whom the Tithe, for which it was paid, was due. 


1 Rell. Ab, If a Man preſcribes to be diſcharged of Tithe, in Conſideration of being 
649. Pl. 8. obliged to repair the Body of the Church, this is not a good Modus: Be- 
| caule, as the Parſon was never obliged to repair the Body * the Church, it 


could never have been a Recompence to him. 
1 Roll. Air. But, if the Preſcription is to be diſcharged of Tithe, on the Account of 


650. pl.9. being obliged to repair the Chance), it is a good Modus: For this muſt al- 


ways have been a Benefit to the Parſon. 

2 IF Ul. 573: It is not however, at this Day, neceſſary for the Party, who would avail 

Monſon ' himſelf of a Modus, to ſhow, that it was originally a Recompence to the 
bs Perſon, to whom the Tithe, in lieu of which it was paid, was due: For, un- 

leſs it appears, upon the Face of the Preſcription, not to have been fo, it 

ſhall be intended that it was. 

G46. 180. It has been ſaid, that a Modus by Preſcription may be good, N 

it began ſince the Endowment of a Vicarage. 


3 Buiftr. 220. And upon this Principle it has been held, in one Caſe, that a Modus, 


Winter and to be paid to the Parſon, 1n lieu of all Tithes, is no Diſcharge of any T ithe 


as againſt the Vicar. 
e Mill. 522. But the better Opinion ſeems to be, that, as every Modus, by Preſcription, 
mult have began at a Time whereof there is no Memory, ſuch a Modus 
cannot be good ; becaule the Endowments of all Vicarages have been within 
Time of Memory. 
1 Med. 216. And in Conformity to this Opinion, 16 has been held, that, if a Modus 
2 Will. 522. is to be paid to the Parſon, in lieu of all Tithes, this 1 is a Diſcharge of all 
Tithes as againſt the Vicar, | 
A Sum of Money is uſually paid as a Modus. 
Salk. 656. But the Payment of any Chattel is good as a Modus; becauſe the original 


La. km. Compoſition might as well have been, that a Chattel ſhould be paid in lieu 
15 5 of Tiche, as chat Money ſhould. 
Hob. 42. It is alſo a good Modus, to preſcribe that a Parſon, and his Predeceſſore, 
_ gw * have, from Time immemorial, been ſeiſed in Fee of a Cloſe, or of ſome 
736 * 587 Cloſes, of Land lying in a Pariſh ; and have conſtantly received the Pro- 


fits thereof in lieu of a particular Species of A or in lieu of all Tithes, 
ariſing in the ſame Pariſh. 
A Modus may be indirect. 


Cro. Flix. 136. A Suit being brought tor Tithes in Kind, by the Parſon = B. he. De- 
Cotford and 


12 the Pariſh of A. that every Inhabitant of the Pariſh of A. who held any Paſ- 
ture Land in the Pariſh of B. had, from Time of which there is no Memory, 
paid Tithes thereof to the Parſon of A. and that the Parſon of A. had al- 
ways paid T'wo-pence, for every Acre of ſuch Paſture, to the Pat fon of V. 
A Prohibition was granted; Ez per Cur? : It is exactly the ſame Thing, 23 
if the Defendant had preſcrived directly for a Modus of To. pence, for every 


1 Acre of Paſture by him held in the Pariſh of B. 
9798. 4k, 42, 


Th: though this 1s not paid, the Right of taking the Tithe in Kind cannot be 


again reforted to by che Parſon, 


2 | pgs If 


was at firſt a reaſonable one: For there might be, when the Compoſiton was 


fendant moved for a Prohibition; and :nfiſted, that, he was an Inhabitant of 


Tithe is fo ablolutely, and effectually, diſcharged by a Modus, that, al- 
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| Bal, 
On the other Hand, a Madus muſt be paid, although no Tithe would Hb. 42. 44: 
otherways have been due: For the Modus, which is a Recompence for the 
Tithe, becomes a Spiritual Fee. 
If the Land, for which there is a Modus, lies freſh, the Modus mult ne- Het. 1 0 
vertheleſs be 28 ro | 3 
If there is a Modus, to pay thirty Eggs in lieu of all the Tithe of Eggs, 1 Roll. Abr. 
the thirty Eggs muſt at all Events be paid. on wg 
„„ | 8 La. 20 | 
360. 


2. Ok the Certainty requlred in a Modus. 
Every Modus muſt be certain, as to the Sum to be paid. 25 


> 


The Modus preſcribed for was, to pay two Shillings in the Pound of the 12 Med. 563. 


bi 1 yearly Rent of the Land. This Modus was held to be bad: Becauſe, as the Sa/#. 657. 


Rent may be raiſed or fallen at Pleaſure, the Sum to be paid muſt always be e 
be uncertain. 1 | | ne 


A Modus to pay One- penny, or thereabouts, for every Acre of Land is 2 Rell. Abr. 
void ; by Reaſon of the Uncertainty of the Sum to be paid. ＋ = 2. 
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734 Bur it has been held, that a Modus to deliver Nine Cart Loads of Log- Bui. 272. 


wood, in lieu of all Tithes, is certain enough. Warwaring 


29 th The Thing, for which a Modus is to be paid, muſt likewiſe be certain. and Clare, 


The Defendant, in a Suit for Tithes, inſiſted, that the Inhabitanis of a 2 wilt. 462. 
certain Tenement had been accuſtomed, to pay a certain Sum of Money, as Carleton and 
a Modus, for the Tithe of all Corn grown upon the Lands uſually enjoyed Buell. 
5 therewith, This Modus was held to be quite uncertain; and indeed the 1 


Mords «ſually enjoyed therewith imply, that the fame Lands had not been 
cConſtantly enjoyed with this Tenement. 5 
5 + It has been held, that a Modus for a Farm is bad: Becauſe a Farm does Burb. 129. 


Burwell and 
Coates. 


hut if, in preſcribing for a Modus for a Farm, the Quantity of Land of Bunb. 160. 
= which it conſiſts is ſpecified, this is a good Modus. Fw and 
£7 And it is not neceſſary, that the Thing, for which a Modus is to be "_ 
paid, ſhould be alway deſcribed with Certainty in the Preſcription : For 


not conſiſt of any determinate Quantity of Land. 


if, from what is therein alledged, ſuch Thing can fairly be aſcertained, 


the Modus is good; it being a Maxim in Law, that Certum eſt quod certum 
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A Modus to pay Twelve-pence for every Acre of Upland, was held to 2 #711 572. 
be good: Becauſe what is Upland may be aſcertainee. 

The Preſcription was, that every Perſon living out of a Pariſh ſhould 2 #11. 572. 
pay Four-pence, for every Acre of Meadow or Paſture by him occupied in Chapmer and 
the Pariſh. This was decreed to be a good Modus; and King, Chancellor, Venen. 


and Reynolds and Furteſcue, the two Juſtices who aſſiſted him, were all of 


Opinion, that it was certain enough; and there ſeems to be no great 
+ Difficulty, in aſcertaining the Quantity of Meadow or Paſture occupied by ſuch 


0 = a Perſon. | | | 
= A Modus for a Park is good, although the Quantity of Land, of which 1 Rell. Abr. 
1 


. : HO is not mentioned; for a Park is ſufficiently aſcertained by its 651. 7% 3. 
ITE Boundaries, | ns 


But, 


W 


80 


Tithes. 


t Roll. Abr. 
651. pl. 4. 
8 Mod. 375. 
Bunb. 105, 
171, 173. 
Bunb. 198. 


Blacket and 
Finny. 


Bunb. 173. 
Phillips and 


Sꝛines. 


Cro, Fac. 47. 
Webb and 
Warner, Ld. 
Raym. 677. 


Lad. Raym. 
360. Hill 


and Vausx, d 
Cro. Elix. Go. 
Salk. 656. 
12 Mod. 206. 
Bunb. 307. 


Salk. 656. 


Lad. Raym. 


1 
12 Mod. 111. 


Hob. 250. 
Salk. 656. 

12 Mod. 206. 
Ld. Raym. 
360. 


2 Will. 521. 


Cro. Elix. G0. 


Auſtin and 
Lucas, 


Ld. Raym. 
360. Hill 
and Faux. 


1 Roll. Abr. 
648. pl. 3. 
. Raym, 


360. 


But, as ſoon as 2 Park is diſparked, the Modus, unleſs the Preſcription is 
for a Park conſiſting of a certain Quantity of Land, is deſtroyed. | 

The Time of paying, what is to be paid as a Modus, mult alſo be 
certain. | | | | 


If the Preſcription is to pay a Sum of Money yearly, in lieu of Tithe, on 
or about the firſt Day of May; this Modus is not good, becauſe the Time 
of the Payment thereof is not aſcertained, | 

The Preſcription was, to pay a Sum of Money, as a Modus for the 
Tithe of Sheep, at Eaſter, or otherwiſe when the Sheep ſhall be ſold. This 
was held to be a void Modus; by Reaſon of the Uncertainty of the Time 
of Payment, 5 


z. Ok a Modus amounting 155 Peeſcription in non Deci- 
5 mando. 


A Modus to pay the Tithe of Part of any Thing, which is titheable 
de Jure, in Diſcharge of the Tithe of the whole Thing, is void. 


If the Preſcription is, to pay the Tithe of the Hay grown upon ſome 


Lands, in Diſcharge of the Tithe of the Hay grown upon all the Lands in 
a Pariſh, this is a bad Modus; for, as this is only a Recompence as to 
Part, it amounts to a Preſcription in non Decimando, as to Hay, for the 
other Part of the Pariſh. 1 | 2 | | 

The Modus preſcribed for was, to pay the Tithe of Milk part of the 
Year, in Diſcharge of the Tithe of Milk for the whole Year, this was held 


a void Modus: Becauſe it is, in Effect, a Preſcription in non Decimando, as 


to Milk, for the Reſt of the Year, | 


But, if the Tithe of a Thing, as of Wood, is only due by Cuſtom, a 
Modus to pay the Tithe of Part of it, in Diſcharge of the Tithe of the whole, 
is good: becauſe there may be a Preſcription in non Decimando, either as to 
the whole or Part of ſuch Thing. : 

And, if the Tithe of Part of any Thing, titheable de Fure, is, by a 
Modus, made more Beneficial to the Parſon, ſuch Modus, although it is to 
be paid in Diſcharge of the Tithe of the whole Thing, is good ; for this 
may well be a Recompence for the whole. | 


A Modus to pay the tenth Cheeſe, from the firſt Day of May until the 
firſt Day of Auguſt, in Diſcharge of the Tithe of Milk for the whole Year, 


is good: Becauſe, by the Labour of making it into Cheeſe, the Tithe of 


Milk is made more valuable, while it is paid. | 


Alſo, if the Modus is, to pay a Quantity of any Thing, titheable de Jure, £ 7 
in Diſcharge of the Tithe of the whole thereof, which a Man may happen 


to have, this is a good Modus, 


A Modus to pay thirty Eggs, of the produce of a Man's own Hens, in L 
Diſcharge of all Tithe of Eggs, would be void : For, as theſe may not | 
be the full Tithes, ſuch a Modus may amount to a Preſcription in non Deci- 


mando, as to ſome Eggs. 3 „ 
But a Modus to pay thirty Eggs, in Diſcharge of the Tithe of all the 


Eggs which a Man may happen to have, is good: For theſe Eggs, which are N 


not to be conſidered as Tithe, muſt be paid at all Events; whether the 
Perſon, who is to pay them, has Hens or not. | 

A Modus for Tithe of one Thing, due de Jure, can never be a Dil- 
charge of the Tithe of any other Thing, which is likewiſe due de Fure. 
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Im Modus preſeribed for was, to pay one Penny for evety Mare; and Ce. Elia. 445. 

18 alledged, that this was to be a Satisfaction for the Tithes of all Horſes, 22 and 
Ma , and Col:s. Id was held to be a void Modus: For it would be 
Ar, Ze 0 hold, that a Modus, which is in fact only a Recompence for 
Fu he of one Thing, ſhould be alſo a Recompence for the Tithe of 
other, of which Tithe is due de Jure; and, if this 1s not to be held, 


nA Modus, which amounts to a Preſcription in non Decimando as to ſuch 
ner Thing, is void, 


4. Ok a Modus that bas not been conſtantly paid. 


It is laid ink 1 in one Book, that, if a Modus has not been conſtantly Salk. 666. 
paid, it is deſtr oyed. | The Archbiſhop 


of York and 
The Duke of Newcaſlile, 


And it has been held in one Caſe, that, if a Modus is for the Tithe of 1 Rell. Abr. 
Hay, grown upon a certain Piece of Land, and this Land is converted into 5 Sharp 
Tiſllage, ne Moaus is gone. 


and Coulr, 
Bu: in other Caſes it is laid down, that, although the Payment of a 
Modus is faipended, or ceaſes for a Time, it may be revived again. 


In one of theſe, the very contrary, to what was held in the Caſe of Sharp Gedb. 194. 
and Coul:, is laid down: For it is laid down, that, if there is a Modus for Brown's Cafe, 
the The of Hay, grown upon a certain Piece of Land, the Modus is only 


ſuſpended, by converting the Land into Tillage; and revives again whenever 
Hay is grown upon it, 


In another it was held, that, if an | Orchard, for which there is a Modus, 1 Rell. | Rep: 


be diſorcharded, the Modus is ſuſpended : But that, whenever the ſame Ground 121. Hoefer 


is again converted j into an Orchard, it is revived again. and Andrews, 


In another it was held, that a Modus is not t deſtroyed, by the Payment of 2 Bulli. 240, 
Tithes in Kind for ſome Years. | 


Price and 
Maſcal. 
And the Doctrine of theſe Caſes is recognized, as Law, in a modern 2 Will. 572. 
Cate. 


Chapman and 
Monſon, Hil. 


3 Geo. 2. 
5. Of a leaping Modus, 


Ir is not, as has been obſerved, neceſſary that a Modus mould have been 1 Eg. Ca. 


conſtantly paid, yet a Modus muſt, when paid, have been conſtantly paid in Ar. 369, 
the ſame Manner ; 


Rays" it is what is called a leaping Modus, and 1s 
therefore void. | 


The Preſcription was, to pay a certain Sum of Money for certain Pre- nk Ca. in 
miſſes, while they were in certain Hands: But, if theſe came into other gde 


4 
Sn, then to pay the ſaid Sum, or Tithes in Kind, at the Election of the Taler. me 
arſon, 


This Preſcription was held to be clearly bad; becauſe there cannot 
be a leaping Modus. 


6. Ok a Modus which is too rank. | 


The Books are not quite unanimous as to this Point: But the better 
Opinion is, that a Modus which is too rank, is void. 


too rank a Modus is meant a Modus of greater Value, than it can be 


arly ſuppoſed, the Tithes, for which it is paid, were at the Time of 1 its 
Commencement worth. 


vor. v. Y A Prohis 


"Fa — Tubes 


11 Mad. 60. A Prohibition was "feeds | becauſe the Modus 8 for appeared to to 

Startupand be too rank: and by Hell Chief Juſtice, wherever a Modus preſcribed for 

Deere: runs high, the Preſumption is ſtrong, that it is no Modus. 

e In a Caſe about two Tears after, a contrary Doctrine was indeed laid 
| down. 

Vin. Abr. Tit. The Modus preſcribed for appearing too rank, it was decreed, by the 

Diſmes, P. a. Court of Exchequer, to be a Compoſition and no Modus: But this Decree 


pl. 47. Pole „as reverſed ; for Churches might have been endowed with more than the 


diner, 
| NG 707. Value of the Tithes. 


Eut it has been ſince held, in divers Caſes, that too rank a Modus is 


void. 
Bunb. 10. In one of theſe, a Modus of five Shillings for every Acre of Wheat was 
_ _ „ diſallowed, as being too rank; becauſe five Shillings is very near, if not 
atkins, Hi 


3 C. i. quite, the Value of the Tithe of an Acre of Wheat at this Day. 


Bunb. 78, 79. In another, a Modus of one Shilling for a milch Cow was adjudged void, 


Bennet and becauſe too rank; Et per Cur? : A Shilling was, at the Time this Modus 


Tenkins, Irin. muſt be ſuppoſed to have had its Commencement, half the yearly Value of 
7 Cee. 1. the Milk of a Cow. 

And, in the fame Caſe, a Modus of Six- pence for a Calf was adjudged 
too rank, 


In a Note, annexed to this Caſe, the Reporter does indeed ſay, that fince 


this Caſe, a Modus of Six-pence for a Calf has been held to be good. 


Bunb. 571. And in another Caſe, about two Years before that of Bennet ana Jenkins, 
5 =p and be a Modus of Eleven-pence for a milch Cow, and one of Six-pence for a Calf, 
72 zii. were both allowed to be good. 

6 Geo. 1. It may perhaps, from comparing theſe Caſes, be doubtful, wherker a 


Shilling is too rank a Modus for a milch Cow, and Six-pence for a Calf? 
But they all confirm the general Doctrine, that too rank a Modus is void; 
for the two Queſtions, whether a particular Modus is too rank? And whe- 


ther too rank a Modus is void? are quite diſtinct and independent of | 


| each other, 


7. of a Modus that is liable to Fraud. 


Pork ths, nol Modus of one Penny, for the Tithe of all Hay ariſing upon a 3 
inch and 


Mais. the Land may be turned into Meadow, and then only one Penny wil be 


3 paid for Tithes: But it was held to be a good Modus. 

2 Will. 5609, The Modus preſcribed for was, that every Perſon, who lived out of the 
8 Pariſh, ſhould pay Four-pence, for every Acre of Meadow or Paſture 
| Monſon, by him occupied in the Pariſh. It was objected, that this Modus is a great 

Inlet to Fraud; for that many would lodge out of the Pariſh, to avoid 
paying Tithes in Kind ; and others would, by threatning to leave the Pariſh 


if he did not do it, compel the Parſon to take leſs than the Worth of the 


Tithes. It was anſwered, that, if the being liable to Fraud is allowed to be 
an Objection to the Goodneſs of a Modus, very few Modyſſes will be good, 


becauſe always every one is in ſome Degree liable thereto. This was held to 
be a good Modus. 


8. Of a Modus i in a Parih, fo only ſuch Perſons as live out 


of the Pariſh. 


L bow. 26: It has been held, has a Modus for ſuch Perſons _ as live out of a Pa- 
a an 


Bagel riſh 1s unreaſonable ; for that the Inhabitants of a Pariſh, who are liable to 
8 8 the Charge of the Repairs and Veſt ments of. 155 Church, ought to be moſt 


favoured in the Payment of Tithes. 


Bur, 


being preſcribed for, it was objected, that this is liable to Fraud; for all 


— 


» 22 —— * 


any Thing by ſuch Preſcription; for a Spiritual Perſon has the Benefit 
of it. F)) . 4122 1 
A Layman may preſcribe in modo Decimandi: But he cannot preſcribe ix 11 Rep. 13. 


th 


"i 5 a modern Caſe, ſuch a Modus was held to be good ; and the Opi- 2 Will. 567, 
nion of the Court, in the Caſe of Bawdry and Buſbell, is not only ſaid to 8 
have been a haſty one: But the Ground of it, that only the Pariſhioners“ 8 
are liable to the Charges of the Repairs and Veſtments of a Church, is ex- 


a 


ts preſly denied to be law. 


= 9. Df the Extent of a Modus. 


= | A Modus for a Garden extends only to the antient Ground of the Garden; Bunb. 79. 


RE — . '$ : 2 25 1 er P rrot d 
5 8 any more Ground is laid to it, this is 22 covered by the eee 
” . Tf the Modus is, to pay at the Rate of a certain Sum, by the Acre, for Lu. 1074. 
the Tithe of all Hay in a Pariſh, this extends to Clover, Saint-foin, and all 55. 79, 344. 
other Things of the graſs Kind, although any of theſe are newly introduced 
into ſuch Pariſh. | | Rs EE 
Bur, if the Modus is for the Tithe of all the Hay of a Pariſh, or of a Firzgib. 53. 
particular Farm, this extends only to the antient Meadow of ſuch Pariſh Far and Aid. 
or Farm. | 
It has been held, that, if a Mill is erected upon a Piece of Land for which 1 N. Abr. 


there is a Modus, this is covered by the Modus. a 651. Ruſſel 
| . | and More, 


5 1 | Trin. 39 Eliz. 


But this Caſe does not ſeem to be Law: For in a later Cafe it was held, Cre. ac. 429. 


chat a Mill, erected upon Land diſcharged of Tithes, is liable to the Pay- ae, Tit. 


ment of Tithe. 1 N. 1. 


by If chere is a Modus for a Mill; in which there has before been but 6ne 4 Mod. 4c. 


Pair of Siones, and a fecond Pair of Stones is added to this Mill, the 7% and 
Modus extends to theſe. „ 5 „ TRY W Init 
If the Stream of a Mill, for which there is a Modus, is by the Act of 1 Rell. Abr. 


i TE. God changed from its uſual Courſe; and afterwards the Owner pulls it 641. P. 1. 


> down, and erects a new Mill upon the new Stream, this is covered by the 
But, if the Stream had been changed by the Act of the Owner, ſuch 7 
new Mill would have been liable to the Payment of Tithe. | | 


(S) Ok a Preſcription in non Decimando. 
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11 ſuch Perſon was, at the Common Law, capable of having a Grant of C53. 
Tithes. Another and the principal Reaſon is, that the Church does not loſe 3 
Cre. Car: 423. 


3 
FL: BER, 


A NY Spiritual Perſon may preſcribe in non Decimando; becauſe every 1 Roll. Abr. 


5 


* 


4 I. non Decimando, for any Thing of which Tithes are due de Jure: Becauſe a 1 Roll. Abr. 
Lyman was not capable, at the Common Law, of having a Grant of -- 1 , 
Iithes; and it has been held, in favour of the Church, that the Right to 512, 899.783. 
Tithes cannot be taken away; unleſs an actual Recompence is paid for the Heb. 296. 


— 


ſame; or the Inftrument, by which Land has been thereof diſcharged; is 2 Vill. 573: 


. F 3 5 roduced. 
It has been held in two modern Caſes, that a Lay man can no more preſeribe, Bunb. 325. 


of A non Decimando, againſt an Impropriator than againſt a Rector; for that Char/ton and 
hw th are equally intitled, of Common Right, to Tithes. 2 


1 The The Corp. of 
| Bury and 
Evans, 


"us 55 Tithes. | 


"11 Rep. 13. 


Chapman 


EE 


1 Roll. Ar. The Churchwardens of a Pariſh, although they hold Land by Preſcrip- 

653. Pl. 6. tion for repairing the Church, cannot preſcribe in non Decimando for ſuch 
Land: Becauſe theſe are not Spiritual Perſons. 857 

1 Roll. Abr. If a Layman is Tenant for Years, to a Spiritual Perſon, of Land which 

2 3 7775 746. is diſcharged of Tithes by Preſcription in non Decimando, he may preſcribe 

p wr A in non Decimando for ſuch Land; becauſe, as the Poſſeſſion of a Tenant is, 

Moor 219. in Point of Law, the Poſſeſſion of his Landlord, the Preſcription is, in ſuch 
Caſe, in the Right of a Spiritual Perſon. 


Cro. Car. 423. But, if a Spiritual Perſon grants an Eſtate of Inheritance in Land, for 


__— 2080 which ſuch Spiritual Perſon might himſelf have preſcribed in non Decimando, 
2 Keb. 29. 


to a Lay man, the Grantee cannot preſcribe in non Decimando : Becauſe, in 
this Caſe, he can only preſcribe in his own Right. 


h Co. Elix. 284. It has however been held, that a Layman, who holds Land, by Copy of 


Crouch and Court Roll, of a Manor diſcharged of Tithes by Preſcription in non Deci- 


Fryer. mando, may preſcribe in non Decimando for ſuch Land; although he has an 


Telu. ?* Eſftare of Inheritance therein. | 


1 Rell. Air. It is faid to have been held, in one Caſe, that the Inhabitants of two 


654. Kidden Hundreds may preſcribe in non Decimando. _ 
c — 


Paſch. 15 | | 

Cars 1 | | E 3 | 

Ld. Rayn. But in a later Caſe, in which the Caſe of Kidden and Edwards is expreſly 
137.Hicksand denied to be Law, it is laid down, that neither the Inhabitants of two Hun- 
Woodſon, Hil. dreds, nor of a whole County, can preſcribe in non Decimando, in any Caſe 


8 N. z. 


12 Mad. 111. Where Tithe is due de Jure: And it is added, that, as no ſingle Inhabitant 

Salk. 655. of a Hundred or County can do this, it would be abſurd to hold, that all the 
1 5 Inhabitants of a Hundred or County may preſcribe in non Decimando. 

2 Inſt. 642. Ir is indeed true, that a Preſcription in non Decimando for Wood, by the 

12 Med. 111. Inhabitants of a Hundred, has been held good: But no Inference follows 

Salk. 656. from this; becauſe Tithe of Wood, which does not renew annually, is 


Cons. 40. not due de Jure, and, in antient Times, it was only paid in particular 
Places by Cuſtom. 5 755 : 


(7) Of a Diſcharge of Tithes by Gzant. 


2 Rep. 45» Ay was not, at the Common Law, capable of having a Grant of . 5 


K 


Cro. Eliz. 293z | | 


599, 763. Heb. 296. 


2 Rep. 44. But the Land of a Layman could, at the Common Law, have been dif. 


Biſhop of Win- charged of Tithes by a Grant, provided the Parſon, Patron and Ordinary, 
chefler's Cale. were all Parties thereto. %%% ts He © 
2 Vill. 573 And a Diſcharge of Tithes, by ſuch a Grant, is, if it was obtained before 
Chapman the reſtrictive Statutes, at this Day good. 5 

and Monſon, | | 

Cro. Car 423. 


2 Will. 573 But he, who would avail himſelf of a Diſcharge of Tithes by Grant, muſt 
4 Monſon produce the Deed : For, if this is not produced, Tithes muſt be paid, al- 

= Rep. 54 though none have been paid within Time of Memory ; becauſe a Layman 

1 Roll. 4br. Cannot preſcribe in non Decimando. - 

653. 8 

Gel. 293, 512, 599, 763. Hob. 206. 
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Tithes. 


(U) Of a Diſcharge of Tithes by Bull. 


TAN Spiritual Perſons did, in antient Times, purchaſe Bulls 2 K. 652, 
M from the Pope, for the diſcharging their Lands of the Payment of 653. 
Tithes. | | 

This Practice ſeems to have been more prevalent, after the Ordinance of Cro. Zac. 453. 
Pope Adrian the Fourth; by which only ſuch Lands of the Ciftertians, and 2 N. 46. 
ſome other Orders, quz propriis manibus et ſumptibus excolunt, were to be diſ- 
charged of the Payment of Tithes, . . 
It was the Opinion of Coke, Chief Juſtice, that the Pope never had the 2 1p. 653. 
Power of diſcharging, by Bull, any Land, belonging to a Subject of this 
Realm, of the Payment of Tithes. 8 

For the Sake of removing all Doubt as to this Matter, and putting a ſtop 
to the Practice of purchaſing Bulls, it was by the 7 H. 4. c. 6. after reciting, 
that the Order of the Ciſtercians, in this Realm, had purchaſed certain 
Bulls, to be diſcharged of the Tithe of their Lands let to Farm, enacted, 
% That the Religious, of the Order of Cſtercians, ſhall be in the State they 
% were in before ſuch Bulls were purchaſed; and that if they of the ſaid 
& Order, or any others, Religious or Seculars, of whatſoever State or Con- 
dition they be, do put the ſaid Bulls in Execution; or do from hence- 


1 
3 
2 


> <« forth purchaſe other ſuch Bulls; or by Colour of the ſame Bulls, pur- 
t % chaſed or to be purchaſed, do take Advantage in any Manner; a Writ of 
2 e Premunire facias ſhall go againſt them.“ e 
e 5 
8 1 1 * a : F . 
8 „ | . ay 
T us xy- C 55 a 49 5 f ; 4 5 | 
(W) Of a Diſcharge of Tithes by Oꝛder. 
L "N antient Times, Monks of all Orders were diſcharged of the Payment 
of Tithes. 1 VU 85 
But, as theſe increaſed to ſuch a Degree, and had fo large Poſſeſſions, Co. Fac.454 
that Holy Church was thereby greatly impoveriſhed, et filia devoravit 2 Rep. 44. 
Matrem, Pope Paſcal the Second ordained, that all Orders, except the Ciſ Ce. Zac. 57. 
tercians, Templars and Hoſpitallers, ſhould pay Tithes. „ 
of This Ordinance being found inſufficient, to prevent the Impoveriſhment 2 Rep. 44. 
of the Church, another was ſome Time after made, by Pope Adrian the Co. Jac. 454. 
Fourch; by which all the Lands of theſe three Orders, except thoſe que 7 Infl. 652. 
mans manibus vel ſumptibus excolunt, were rendered liable to the Payment e 
P of "Tunes. ::-: ET 
il The Privilege however, of being diſcharged of the Payment of Tiches, ex- 2 If. 652: 
Ps tended only to ſuch Lands, as they were poſſeſſed of before the Year 1280. for, Hunb. 122. 
i all parochial Tithes being about that Time appropriated, to the reſpective e P. 63. 
ö Perſons who had the Cure of Souls in the reſpective Pariſhes, it followed, 
that, if Land in any Pariſh was afterwards granted to either of theſe Orders, 
it would be ſubject to the Payment of Tithes. . | 
N As a Diſcharge, by Order, of the Payment of Tithe was perſonal, it Cie. Jae. 608 
a muſt, upon the Diſſolution of thoſe religious Houſes to whoſe Perſons it was Gerrard and 
0 2 have been at an End, if it had not been continued by ſome #righr. 
tatute. : 


By the 31 H. 8. c. 13. par. 21, it is enacted, That the King, his Heirs 

g and Succeſſors, and every ſuch Perſon, his Heirs and Aſſigns, which hath, 

5 or hereafter ſhall have, any Manors, Lands, Tenements or other Heredi- 
taments whatſoever, which belonged, or now belong, unto any Mona- 


Vor. V. | — | | ſteries, 
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Cro. Jac. 57, 


608. 
Cro. Car. 24. 
Hob. 306. 


Bunb. 138. 
Lambert and 


Cumming. 


B unb 2 12 2 0 
Lord and © 
Tur þ . | . 


Clayt. 53. 
pl. 92. 


Hardr. 174. 


190. Wilſon 


and Redman, 
Clayt. 53. 


Cro. Fac. 5 59. 
Porter and 
Bathurſt, 
Cro. Fac. 454. 
Harar. 190. 


<« ſteries, Abbathies, Priories, Nunneries, Colleges, Hoſpitals, Houſes of Fri- 
ars, or other religiotis and eccleſiaſtical Houſes or Places, ſhall have, hold 
and enjoy, the ſaid Manors, Lands, Tenements and other Hereditaments 
whatſoever, and every of them, diſcharged and acquitted of the Payment 
of Tithes, as freely, and in as ample a Manner, as the ſaid late Abbots, 
Priors, Abbeſſes, Prioreſſes, and other eccleſiaſtical Governors and Go- 
verneſſes, or any of them had, held, occupied, poſſeſſed or enjoyed, the 
< ſame, or any Parcel thereof, at the Days of their Diſſolution, Suppreſſion, 
renouncing, relinquiſhing, forfeiting, giving up, or coming, to the 
“ King's Highneſs of ſuch Monaſteries, Abbathies, | Priories, Nunneries, 
e Colleges, Hoſpitals, Houſes of Friars, or other religious or eccleſiaſtical 
„ Houſes or Places, or any of them.” FLING 

Buy this Statute, the Privilege of being diſcharged of the Payment of 
Tithes, which the Ciftercians, Templars and Hoſpitalers, had enjoyed fot all 
the Lands, quamdin propriis manibus, that they were poſſeſſed of before the 
Appropriation of parochial Tithes, was continued to ſuch of theſe Lands, as 


were thereby veſted in the Crown. 5 


And whenever any Land, heretofore diſcharged by Order, quamdiu pro- 
priis manibus, is diſcharged of the Payment of Tiches, a Right of Common, 
either appendant or appurtenant to ſuch Land, is alſo diſcharged thereof. 

Evidence of any great Tithe having been paid for Land, while it was in 
the Hands of an Order capable of a Diſcharge, is the beſt Evidence, which 
can at this Day be given, that ſuch Order was not poſſeſſed of ſuch Land 
before the Appropriation of parochial Tithes. 

But Evidence of the Payment of any ſmall Tithe for Land, while it 
was in the Hands of an Order capable of a Diſcharge, is no Evidence of 
this: Becauſe ſuch Lands, as were diſcharged by Order, were only diſ- 
charged of the Payment of great Tithes. 2 5 

A Tenant for Life, of Land diſcharged by Order at the Day of the 


Diſſolution of the religious Houſe to which it belonged, is not diſcharged, 


by this Statute, of the Payment of Tithes, quamdiu propriis manibus; for 
it has been held, that the Privilege of being diſcharged 1s thereby only 
continued, to ſuch as have an Eſtate of Inheritance in ſuch Land. 

It was found, by a ſpecial Verdict, that the Lands in Queſtion, hereto- 
fore belonging to an Abbey of the Ciſtercian Order, were diſcharged of the 
Payment of Tithes, quamdiu propriis manibus; that theſe Lands were in 
Leaſe for Years, at the Time of their being veſted in the Crown by the 
31 H. 8. c. 13. and that the Leaſe was now expired: And the Queſtion was, 


whether a Grantee of the Crown, in Fee, ſhould hold theſe Lands diſcharged, 


£6 


quamdiu propriis manibus? It was adjudged that he ſhould ; Er per Cur : 
Although the Tenant for Years paid Tithes for them, at the Time of the 
Diſſolution of the Abbey, yet, as the Abbot would have held theſe Lands, 
if the Leaſe thereof had expired before ſuch Diſſolution, diſcharged, quam- 


diu propriis manibus, the Grantee of the Crown ought to hold them in che 


ſame- Manner. 


By the 27 H. 8. c. 28. par. 1. all religious and eccleſiaſtical Houſes, whoſe 


Poſſeſſions were not of the Value of more than two Hundred Pounds a 
Year, were to be diſſolved; and the Lands, Tenements, Tithes, and other 
Hereditaments, of ſuch religious and eccleſiaſtical Houſes, were to be veſted 
in the Crown. hs | V 
And by par. 2. it is enacted, That every Perſon, who now hath, or 
hereafter ſhall have, any Letters Patent of the King's Highneſs, of the 
Lands, Tenements, Tithes or other Hereditaments, which appertained to 
any religious Houſe heretofore diſſolved, or which appertaineth to any 
religious Houſe, that ſhall be ſuppreſſed or diſſolved by the Authority of 
this Act, ſhall have and enjoy the ſaid Lands, Tenements, Tithes and 
other Hereditaments, ſpecified in their Letters Patent, in like Manner, 
Form, and Condition, as the Abbots, Priors, Abbeſſes, Prioreſſes, — 
| | | other 
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other chief Governors, had or ought to have had the fame, if they had 
ee not been ſuppreſſed or diſſolved.” | | | 
It has been frequently determined, that no Land, heretofore diſcharged by %;. zob. 

Order, quamdiu propriis manibus, which was by this Statute veſted in the Cre. Jac. 57, 
Crown, is by this Clauſe diſcharged of the Payment of Tithes; and the fol- 608. 
lowing Reaſon is given for ſuch Determinations. There is in the 31 H. 8. Gro. Car. 34+ 
c. 13. par, 2. a Clauſe to the fame Effect, concerning the Lands of religi- 

ons Houſes thereby veſted in the Crown: Bur it is plain from a ſubſequent 

Clauſe, in the Tweaty-firſt Paragraph of the ſame Statute, by which theſe 

Lands are diſcharged of the Payment of Tithes, that the Legiſlature were 

ſenſible, that ſuch Lands were not diſcharged thereof by the former 


Clauſe ; for, if they had been before diſcharged, the inſerting another Clauſe 5 


of Diſcharge would have been altogether nugatory. 5 5 
From comparing the diſcharging Clauſe in par. 2 1. of the 31 U. 8. c. 13. 
with the ſecond Paragraph of the ſame Statute, it will appear, that only 
ſuch Lands, heretofore diſcharged by Order, quamdiu propriis manibus, are by 
this Statute diſcharged of the Payment of Tithes, as came to the Hands of 
King Henry the Eighth, after the fourth Day of February in the Twenty-ſe- 
venth Year of his Reign. — | ” 5 
Ia Conſequence of this, it has been held, that no Lands, heretofore Heb. 306. 
diſcharged by Order, quamdiu propriis manibus, which were veſted in the ©% J. 57» 
Crown by the 27 H. 8. c. 28. are diſcharged of the Payment of Tithes by S = 
the 31 H. 8. c. 13. for, as the Lands veſted in the Crown by the former 5 

of theſe Statutes were, by Relation, veſted upon the fourth Day of February 
in the Twenty-ſeventh Year of the Reign of King Henry the Eighth, that 
being the firſt Day of the Seſſion of Parliament in which this Statute was 
made, the latter Statute cannot extend to theſe Lands. Bo 9 2 
It was formerly held, that no Lands, heretofore diſcharged by Order, quam. 2 Rep. 46. 
diu propriis manibus, which were veſted in the Crown by the 32 H. 8. 7% 4rchbi/hop 


c. 24. are at this Day diſcharged of the Payment of Tithes. As there is no 7<4r7cr6uy's. 


diſcharging Clauſe in this Statute, ſuch Lands muſt, if they are at all diſ- 11 


charged, be diſcharged by the 3 1 H. 8. c. 13. It does indeed appear, from Cre. Fac. 58. 
comparing the diſcharging Clauſe of this laſt Statute, with the third Para- Gr-waltis . 
graph of the ſame Statute, that the Diſcharge extends to the Lands of te- and S. 
ligious Houſes, © which thereafter ſhall happen to be diſſolved, ſuppreſſed, 
« renounced, relinquiſhed, forfeited, given up, or by any other Means come 
< to the King's Highneſs :” But the Conſtruction of this Clauſe was, that 
the general Words, or by any other Means come, can never include a Coming by 
Act of Parliament; for, if the Legiſlature had intended to include a Coming 
to the King by Act of Parliament, this, which is the higheſt Way of coming, 
would have been mentioned before the Coming by Diſſolution, or by the 
other inferior Ways, which are therein particularly mentioned, And, in 
Support of this Conſtruction, a Caſe was cited, in which it had been held, 
that Biſhops are not included under theſe Words, of the 13 Eliz. c. 10. 
«Colleges, Deans and Chapters, Parſons, Vicars, and others having ſpiri- 
„ tual Perſons :” Becauſe Biſhops, who are Perſons of a ſuperior Order, are 
not therein expreſly mentioned. 5 . 
But it was held, in a ſubſequent Caſe, by three Judges againſt one, that 1 Jes. 187. 
the Lands, heretofore diſcharged by Order, quamdiu propriis manibus, which Whitton and 


925 were veſted in the Crown by the 32 H. 8. c. 24. are at this Day diſcharged Meſton, Trin. 


oy of Tithes : for that the Words, in the 31 H. 8. c. 23. which thereafter ſhall * ARE 


Lappen 10 be diſſolved, do include every Kind of Diſſolution, and conſequently 
« © Diſſolution by Act of Parliament; and that the Words, or by any other 


4 Means come to the King's Highneſs, do as well include a Coming by Act of 


= Parliament, as a Coming by any other inferior Way. 


And in a till later Caſe it is faid, that, although there may have been Freen. 299. 


1 formerly a Difference of Opinion as to this Point, it is now ſettled, by the Sar and 
modern Judgments, that the diſcharging Clauſe, of the 31 H. 8. c. 13. does fit, Mich. 


* be extend to Lands, that were veſted in the Crown by the 32 H. 8. c. 24. 31 L . 


(X) Df 


aa. s w -* 


Hil. 44 Eliz. 


FTF 


x) Ok a Diſcharge of Tithes by Unity of 
| Poſſeſſion, 


47, 48. Ay, THENEVER any Land in a Pariſh was in the Poſſeſſion of an 
| 2% {7 wh Abbot, who was alſo poſſeſſed of the Advowſon of ſuch Pariſh, > 
of Canterbury's the Payment of Tithes for ſuch Land muſt neceſſarily be ſuſpended ; becauſe =? 1 
Caſe. the Abbot could not pay Tithes to. himſelf. | „„ RED | =. 
11 Rep. 14. But ſuch Land was not diſcharged of Tithes by this Unity of Poſſeſſion; 


oma and hecauſe Tithes do not iſſue out of Land, but are collateral thereto, 
apper. | | e | 


2 Rep. 41 49. Cro. Fac. 454. Com. 503. 


Com. 511i. It follows, that, whenever the Poſſeſſion of ſuch Land is ſevered from 2 3 
= 2 that of the Rectory, the Land immediately becomes liable to the Payment 
 Barawell, j ; | | e | | | | 

2 Rep. 47, 49. Of Tithes. | 
11 Rep. 14. | | | 
6 FE. | | . 3 RT 
11 Rep. 47. Nay it has been held, that, although there had been, before the Diſſo- | 
The Archbiſhop lution of the religious Houſe to which the Land belonged, a perpetual Mr 
gfCanterbu- Unity of Poſſeſſion, of ſuch Land and a Rectory, in the Abbot and his Pre- 


2 * deceſſors, this is not, within the Letter of the diſcharging Clauſe of the 31 H. 8. 1 
* bg 85. c. 13. a Diſcharge of the Tithes of ſuch Land; for the Words, of the diſl- 


charging Clauſe in this Statute, are not diſcharged of Tithes, but diſcharged MR 
of the Payment of Tithes. _ | . 5 . 
11 Reh. 13,14. Great Doubts were formerly entertained, whether ſuch a perpetual Unity 
hi Priddle and of Poſſeſſion, of Land and a Rectory, was a Diſcharge of the Tithes of ſuch 
19 | N 45 Lands, within the Meaning of the diſcharging Clauſe of the 21.8. c. 13. 3 5 
| [ | Heb.298,31 1. Co. Eliz. 578. „ | | EE | 9 . 


th D 2 Rep. 43. But it was at Length determined, that, if Land and a Rectory had been 
10 The Archbiſhop enjoyed, by an Abbot and his Predeceſſors, from a Time of which there 
5 . Cale, is no Memory, until the Diſſolution of the Monaſtery, and it does not ap. WW 

11 Rep.13,14. Pear, that any Tithes had ever been paid for the ſame, ſuch Land is prima 

Hob. 298,3 11. facie diſcharged for ever, by the Force of this Statute, of Tithes. The 
. Co. Elix. 578. Reaſon given is, that, as it would be very difficult if not impoſſible to ſnewv, 
io | at ſo great a Diſtance of Time, in what Manner this Land was at firſt diſ- 
uy charged of Tithes, it ſhall be intended, that it was diſcharged by Compo- ee 
30 | | ſition real, or by Grant; in either of which Caſes the Diſcharge runs with 
_| Rx the Land, „ . Hos | 1 
A Fab. 298, If it appears, however, that any Farmer of ſuch Land had, at any Time Wl 
„ | | Slade and before the Diſſolution of the Monaſtery, paid Tithes for the ſame, this 
3 5 1 deſtroys the Preſumption ariſing from the perpetual Unity of Poſſeſſion; KC 
* 11 Rep. 14. and is Evidence, that, although the Payment of Tithes may at Times 
18 | Hob. 311. have been ſuſpended, by Reaſon of the Unity of Poſſeſſion, this Land was x 


a 2 . never diſcharged thereof by Compoſition real, or by Grant. . 
m. 511. | _ | | 


Ante p. 87. The Reaſons have been already mentioned, why Lands, heretofore diſ- . 
charged by Order, quamdiu propriis manibus, which were veſted in the 
"i Crown by the 27 H. 8. c. 28. are not diſcharged of Tithes by the 31 H. 8. 
1 | i 6. 13. . - "7 
i It is ſufficient in this Place to ſay, that, for the ſame Reaſons no Land. 
which was veſted in the Crown by the former of theſe Statutes, is by the 
118 | latter Statute diſcharged of Tithes; although there had been a perpetual 
13% | Unity of Poſſeſſion, of ſuch Land and a Rectory, in an Abbot and his Pre- 
_ vn | — er n and it does not appear, that any Tithes had ever been paid for 
i | the ſame. pn or mi 
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Ic has formerly been determined, that no Land, Which was veſted in the 2 Rc. 465. 
Crown by the 32 H. 8. c. 24. is diſcharged of Tithes by the gi H. 8. c. 13. 5 rar 
although there had been, before the Diſſolution of the Monaſtery to which Eſe. 2 
it belonged, a perpetual Unity of Poſſeſſion of ſuch Land and a Rectory in Go. Zac. 58. 
an Abbot and his Predeceſſors; and it does not appear, that any Tithes had ones 
ever been paid for the fame. 3 VF 
As the Reaſons, upon which theſe Determinations wete founded; have Aube page 87. 
been already mentioned, it is not neceſſary to repeat them here, = 
But, as it has already been obſerved, the modern Judgments are; that 54. 
the diſcharging Clauſe of the 31 H. 8. c. 3t. does extend to Lands, which 
were veſted in the Crown by the 32 H. 8. c. 24. | 5 
It has been held, that no Land, although there had been a perpetual 2 Rep. 48, 49. 
Unity of Poſſeſſion of ſuch Land and a Rectory in a Dean and Chapter err to 
and their Predeceſſors, or in ſome other Houſe which was not religious as Cf. 
well as eccleſiaſtical, and it does not appear that any Tithes had ever been Cro.Zliz.5i i: 
paid for the ſame, is diſcharged of Tithes by the 31 H. 8. c. 13. For, 
whenever the houſes diſſolved, or to be diſſolved, are mentioned in this 
Statute, they are always called religious and ecclefraftical Houſes. The dif- 
charging Clauſe, in the Twenty-firſt Paragraph of this Statute, does indeed 
ſay; that the Lands of the Houſes diſſolved, and to be diſſolved, ſhall be 
held and enjoyed, “ diſcharged of the Payment of Tithes, as freely and in 
« 1s ample a Manner, as the late Abbots, Priors, Abbeſſes, and other 
&« eccleſiaſtical Governors and Governeſſes, or any of them, had, held, oc- 
% cupied, poſſeſſed or enjoyed, the ſame or any Parcel thereof :* But the 
Conſtruction has been, that, as no Houſes except ſuch as were religious as 
well as eccleſiaſtical had been before diffolved, theſe Words eccl;/aftical 
Governors only mean Govetnors of Houſes, which were religious as well as 


$ eccleſiaſtical 
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(Y) Of Agreements and Leaſes concerning 
ik Lithes 5 


is ſettled, that, if an Agreement by Parol for Tithes; by way Bio. contr. J. 
of Sale thereof, is made for a Term of Years, or for the Life of a 15. Sake 54. 
Parſon provided he ſo long continues to be Parſon, ſuch Agreement is 5% Noh 
binding. ns ; "Gn, 


Gods. 354. 
„ | : „ = 8 Med. 63. 
© But the Law does not ſeem to be quite ſettled as to the Validity of Agree- 
ments for Tiches, by Way of Retainer thereof. 1 5 
= Hr is hid down in ſome Books, that a Parol Agreement, by Way of Re- 2 77 
| : 7 . 4 


0s 5 fainer of Tithes, tor a Term of Tears is good. 2 Brownl. ii. 


3 Leon. 247. Hel. 128. 


Ia other Books it is laid down; that, if an Agreement by Parol is made Ce. Jac. 669. 

bor the retaining of Tiches during the Life of a Parſon provided he ſo ry ood 

boyg continues to be Parſon, this is good. | | 1 7 dae 

But the better Opinion ſeems to be, that ſach an Agreement either for 

* Years or for Life 1s not good. ES 5 
For in divers Books it is laid down, that ſuch an Agreement cannot be y 28. 


Tithes, which is not good unleſs it be by Deed. 1 . 
ns Saab. 354. 
Cre, Eliz. 249. Cro. Jac. 137, 360. Hard. 203. 


„„ A a And 
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Fairclough, 
Mich. 8 Geo. I. 


— 


Cro, Jac. 255 And in one of theſe it is ſaid, that ſuch an Agreement is only good, even 
e v7 Rar auſe it is 244 a Sale. | 

Bravfald for one Year, becauſe it is quafi a Se 

Bunb. 2. And, in a modern Caſe, two out of three of the Barons of the Exche- 
Keddingtm quer were of Opinion, that a Parol Agreement, by Way of Retainer of 


and Bridgman, P; 1 | 
%, „ 6, Tithes, can only be good for one Year. 


Hardr.20z, If a Parſon, who has made a Parol Agreement, by Way of Retainer of 
Breamer and Tithes, for a Term of Years, or for the Term of his Life provided he ſo 


Thornton. long continues to be Parſon, afterwards ſues for Subtraction of Tithes, with- 
| out having firſt given Notice of his Diſſent to ſuch Agreement, the Pa- 


riſhioner, although the Agreement is not binding, ſhall not be liable to the 


Penalties of the Statute, nor to any Coſts, 


Did. And the Notice of ſuch Diſſent is not good, unleſs it is given before the 


Land, of which the Tithes in Kind are demanded, is manured and ſown: 

| Becauſe perhaps it would not, if an earlier Notice had been given, have been 
ſcoyn at fo great an Expence. PAT „„ 

Ne If an Agreement by Parol for the Retaining of Tithes is made by a 

tlloc&x SCale. 


pk ret Agreement is not binding as to the Tithes, may maintain an Action againſt 


him for the Non-performance thereof. 5 | 
Cro.Eliz.249., But, if a Parol Agreement for Years is made with A. that he and his 
Nelſen and Aſſigns ſhall retain the Tithes of certain Lands, and theſe Lands are 
Woodward: afterwards aſſigned over to B. B. cannot maintain an Action for the Non- 
performance of this Agreement; becauſe the Benefit of a Parol Agree- 
ment cannot be aſſigned. Fn 5 5 . 
2 Show. 307. On the other Hand, if a Pariſhioner refuſes to pay the Money due upon 


eee _ an Agreement for the retaining of Tithes, the Parſon, although the Agree- 
Sherwin. 


Money. 


Latch 176. I is laid down in ſome Caſes, that no Leaſe of Tithes by Parol is good; 


Peony and becauſe Tithes, which lie in Grant, cannot paſs without Deed. 
attDrop, 0 5 


2 Brownl, 11, | 

. 1 | Eh 1 5 | 
Cro.Eliz. 249. In other Caſes it is laid down, that a Leaſe by Parol of Tithes is good for 
pr 354 one Year; becauſe ſuch Leaſe enures qugſi a Sale of the Tithes. 


Friem. 234. 


But the former Opinion is confirmed by ſome modern Caſes. 


Bun. 2. In one of theſe it is held, that a Leaſe by Parol of Tithes, even for one 
 Keddingtm Year, is not good. 


and Bridgman, 
Hil. 2 Geo. 1, 


# tes 4 In another it is laid down, that Tithes, which lie in Grant, cannot paſs 
„ and without Deed. | 


Yelv. 131. Tf a Leaſe of Tithes is to commence at a future Day, it is void ; for, al- 


18 and though theſe are not Parcel of, but collateral to, Land, the ſame Rules are 


to be obſerved in Leaſes of Tithes, as in Leaſes of Land. 


Parſon, and he refuſes to abide thereby, the Pariſhioner, although the 
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ment is not binding as to the Tithes, may maintain an Aſſumpſit for ſuch 
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(2) Of Suits in Spiritual Courts koꝛ Sub⸗ 
fraction of Tithes. 


T the Common Law, there was no other Remedy, againſt a Perſon 2:9. Di/n; 
who had neglected to fer out or pay his Tithes, than by Suit in ſome 24 1. ?/. 5. 

wig pl. 6. pl. 10. 

Spiritual Court. | 1 4a: 
| Vaugb. 195. 

But, if Tithes, which had been once ſcvered by a proper Perſon from the nine Bro. Dijm, 
Parts, were afterwards carried away by a Stranger, the Pariſhioner was not J, 6- 
anſwerable for them, but the Remedy againſt the Perſon carrying them * BY 

r. 184. 
away was, at the Common Law, by an Action in a Temporal Court; for by G. Elis. bo). 
the Severance they were veſted in the Parſon, and were become Jay 
Chattels. 

If the Severance, however, was by a meer Stranger; who had no Colour 3 Bulſtr. 3 37. 
of Title to the Land from which the Tithes aroſe, this did not take away the Mountf9rd 
Right of the Parſon to ſue in a Spiritual Court for Subtraction thereof; 7 3 
becauſe there was not, by this Severance, ſuch a Property in the Tithes 
veſted in him, as would have enabled him to maintain an Action at Law 
againft the Perſon who ſhould afterwards carry them away. 

By the 32 H. 8. c. 7. par. 2. it is enacted, © That, in caſe any Perſon 
& ſhall detain and with-hold any Tithes, the Party having Cauſe to de- 

* mand or have the ſame, may ſue for the ſame in a Spiritual 
< Court.“ 

The Conſtruction of this Clauſe has been, that, if the Perſon himſelf, who Cre. Elis. 4807 
had ſer out any Kind of Tithes, does afterwards carry the ſame away, the Party, Leigh and 
to whom ſuch Tithes were due, may ſue for them in a Spiritual Court as . 


well as in a Temporal one; for that the Words detain and with-hold do 


fairly import a carrying away of Tithes after they have been let out. 

But it was in the ſame Caſe held, that this Clauſe does not give Juriſdic- 74. 
tion to any Spiritual Court, where Tithes, which have been ſet out by a pro- 
per Perſon, are afterwards carried away by a Stranger. 

It any Doubt however did remain, as to the carrying away of Tithes in 


general by the Perſon who had ſet them out, this is, as to predial Tithes, 


entirely removed by the 2 & 3 Ed. 6. c. 13. par. 2. it being thereby enacted, 
« That if any Perſon. do willingly withdraw his Tithe of "Corn or Hay, or 
c of ſuch other Things whereot predial Tithes ought to be paid, by Reaſon 
« whereof the ſaid Tithe is loſt, impaired or hurt; that then, upon due 
“ Proof thereof made before the Spiritual Judge, or any other Judge, to 
* whom heretofore he might have made Complaint, the Party ſo withdraw- 
„ing ſhall pay the double Value of the Tithe ſo withdrawn, over and 
<< above the Coſts, Charges and Expences of the Suit: The ſame to be 
e recovered before the Eccleſiaſtical Judge, according to the King's Ec- 
e cleſiaſtical Laws.” 

But the Eottrotinn of this Clauſe has been; that, if a Stranger carries Noy 44. 
away the Tithes, after they have been legally ſevered from the nine Parts, 2“ a 
the Remedy is by an Action at Law. Fee. 

By the 2 & 23 £4.6. c. 13. par. 2. A Juriſdiction is given to Spiritual 
Courts in a new Cate; it being therein enacted, Thar, * if any Perſon does 
+ ſtop or let the Parſon, Vicar, Proprietor, Owner, or other their depu- 

{© ties or Farmers, to view and ſee all Manner of their predial Tithes to be 
jultly and troly fer forth and ſevered from the nine Parts, and the fame 
quietly to take and carry away, by Reaſon whereof the ſaid Tithe is loſt, 
impalred or hurt; that then, upon due Proof thereof made before the 
Spiritual Judge, or any other Ju: ge, to Whom heretofore he might have 
made Complaint, the Party ſo wi dra wing ſhall pay the double Value of 
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ee the Tithe ſo withdrawn, over and above the Coſts, Charges and Expences 
« of the Suit: The ſame to be recovered before the Eccleſiaſtical Judge, 
& according to the King's Eccleſjaftical Laws.“ There ſhall be the like Re- 
medy in Spiritual Courts, as in the Caſe of withdrawing Tithes. 

Bro. Diſm, Only Spiritual Perſons could, at the Common Law, ſue in Spiritual Courts 
pl. 9. for Subtraction of Tithes. 
2 Ty 648. | 

2 Kep 


44. Cre. Elie. 512, 


"of | | 2 Int. 649. But, as Laymen ſoon after the Diſſolution of Monaſteries became poſſeſ- 
10 ſed of Eſtates in Tithes, it was neceſſary that they ſhould be enabled to 
100 7 compel the Payment thereof. 
| | | | For the Sake of this, it is by the 32 H. 8. c. 7. par. 2. enacted, That 
Wl „ V ia eaſe any Perſon ſhall detain and with-hold any Tithes, the Party, 
I: ++ heing Eccleſiaſtical or Lay Perſon, having Cauſe to demand or have the 
5 ſaid Tithes, being thereby wronged and grieved, ſhall and may con- 
© yene the Perſon fo offending before the Ordinary, his Commiſſary or 
t other competent Miniſter, or lawful Judge, of the Place where ſuch 
40 ce wrong ſhall be done, according to the eccleſiaſtical Laws; and, in every 
18 | e ſuch Cauſe or Matter of Suit, the ſame Ordinary, Commiſſary, or other 
5 | ©& competent Miniſter or lawful Judge, ſhall and may, by Virtue of this 
| 


«© Act, proceed to the Examination, Hearing and Determination, of every 
1 | « ſuch Cauſe or Matter, according to the Courſe and Proceſs of the Eccle-- 
1 * ſjaſtical Laws; and thereupon may give Sentence accordingly.” 
1 | 12 Mad. 252. It was heretofore uſual, to cite Perſons, from all Parts of England, to an- 
1 Nachin and ſwer for the Subtraction of Tithes in the Prerogative Courts of Caxterbury 
il V 3 
"if In order jp put a ſtop to this great Vexation, it was by the 23 H. 8. e. 9. 
1 par. 2. enacted, That no Perſon ſhall be from henceforth cited, ſum- 
| « moned or atherways called, to appear before any Ordinary, or other Spi- 
1 46 ritual Judge, out of the Dioceſe, or peculiar Juriſdiction, where the Per- 
5 | &« fon, who ſhall be cited, ſummoned or otherwiſe called, ſhall be inhabiting 
1 | at the Time of the awarding, or going forth, of the fame Citation, of 
' « Summons,” except in certain Caſes mentioned in this Statute, of which 
1 the Subtraction of Tithes is not one. VV : wy 
Wt | But, as it was afterwards enacted by the 32 H. 8. c. 7. par. 2. that 
* | every Suit for Subtract ion of Tithes ſhall be brought in the Court of The 
« Ordinary, Commiſſary, or other competent Miniſter or lawful Judge, of 
i | % the Place where the wrong ſhall be done,” it has been determined, 
0 | that every Suit for Subtraction of Tithes mult be in ſuch Court as by this 
Wi 5 laſt Act is directed. _ | | 
i | | 11 Med. 252. A Perſon, who lived in the Dioceſe of 4. had ſubtracted Tithes in the 
0 Machin and Dioceſe of B. Being cited to anſwer for this in the Court of the biſhop of B. 
. | 7 2 a Prohibition was moved for; and it was inſiſted that, by Virtue of the 
0 | | at. 34% 23 H. 8. c. 9. every Citation for Subtraction of Tithes muſt be to the Court 
1 | belonging to that Juriſdiction, in which the Perſon cited lives. Some Doubt 
bh | | being entertained by the Court, a Prohibition was, for the Sake of having 
Bl 55 | | this Point determined, granted; and it was further argued. Afterwards the 
whole Court were, upon Deliberation, of Opinion, that a Conſultation ſhould 
3 be awarded. | | 5 
1 . 2 nf 6. At the Common Law only the Tithes, or the Value thereof, with Coſts 
| | ey” be recovered by a Suit in a Spiritual Court for Subtraction of any Sort 
wy +, | | | | of Tiches. | | | | 


* 


But a better Remedy is given by the 2 & 3 Ed. 6. c. 13. par. 2. in 

the Caſe of predial Tithes; it being thereby enacted, © That if any Perſon 

| dio carry away his Corn, Hay, or other Things of which prediat Fithes 
ow are due, before the Fiche thereof be ſer forth; or do willingly withdraw 
5 Tany ot his nid predial Tithes; or do ſtop or let the Parſon, Vicar, Pro- 
> TEEN? e prietor, 
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« prietor, Owner, or other their Deputies or Farmers, to view and ſee 
« all Manner of their predial Tithes to be juſtly and truly let forth, and ſevered 
« from the nine Parts, and the ſame quietly to take and carry away, by 
« Reaſon whereof the ſaid Tithe is loft, impaired or hurt; that then the Party 
« ſo carrying away, withdrawing, ſtopping or letting, ſhall pay the double 
« Value of the Tithe ſo taken, loſt, withdrawn or carried away, over and 
te above the Coſts, Charges and Expences, of the Suit: The fame to be re- 


* covered before the Eccleſiaſtical Judge, according to the King's Eccleſi- 


* 
* 


aſtical Laws.“ | 


It is laid down, that the double Value, by this Statute to be recovered, was 2 1. 651, 


to be over and above the Tithes ſubtracted, or the Value thereof; and con- 
ſequently that a Suit in a Spiritual Court, for Subtraction of predial Tithes, 


is more advantageous than an Action for the treble Value; for that the 


ha ans EA ARA I: 3 
n W 3 . 


os WO 
PO SOT HY 2 5 
7 ͤͤ n 
WWW n 7 
8 


WD PIE Oey 
(RF. þ < 1 8 bs 


15 5 for Subtraction of Tithes. 


treble Value may be recovered in the Spiritual Court, together with the Coſts 
of the Suit. | ' 5 ES | 

Bur it ſeems to be the better Opinion, that only the double Value of the 
Tithes ſubtracted, and Coſts can be recovered, by ſuch Suit. 


In a Suit upon this Statute for Subtraction of Tithes, the Sentence of the Goab. 245. 
© Spiritual Court was, that the Plaintiff, beſides the double Value of the Bin and 


Tithes ſubtracted, and the Coſts of Suit, ſhould alſo recover the ſingle Value © 
thereof. A ſpecial Prohibition was awarded: For, although the treble Value 

is not expreſly given by this Sentence, it does in Effect give itz whereas the 
Spiritual Court is not, by this Statute, impowered to give more than the dou- 

ble Value of the Tithes ſubtracted, and the Coſts of Suit. | 


If a Defendant dies, pending a Suit upon this Statute in a Spiricual Court 84 110 


for Subtraction of Tithes, and afterwards another Suit is commenced againſt , cee and 


his Executor, a Prohibition lies; for the double Value is given, by this Trufel. 
Statute, as a Puniſhment of the perſonal wrong done by ſubtrafting Tithes ; 

and an Executor is not anſwerable for any perſonal wrong done by his 
Teſtator. | - | 


It is in the general true, that Spiritual Courts have no Method of in- 4 l. 324: 


forcing Obedience to their Sentences, by Fine, Impriſonment or Amerce- 11 Rep. 44+ 


ment. 6 . | 

But by the 32 H. 8. c. 7. par. 4. it is enacted, That if any Perſon, 
after a definitive Sentence given againſt him in an Eccleſiaſtical Court for 
“ Subtraction of Tithes, obſtinately and wilfully refuſes to pay his Tithes, 
or ſuch Sums of Money wherein he ſhall be condemned for the ſame, that 
« then two Juſtices of the Peace ſhall have Authority, by this Act, upon 
“Information, Certificate or Complaint, to them made in Writing, by the 


cc 


| < Eccleſiaſtical Court that gave the ſame Sentence, to cauſe the Party fo 
„ refuſing to be committed to the next Gaol, and there to remain with- 


bout Bail or Mainprize, until he ſhall have found ſufficient Sureties, to 
= cc 


be bound in Recognizance, or otherwiſe, before the ſame Juſtices, to 


RX © the Uſe of our Sovereign Lord the King, to perform the faid definitive 
x © Scatence.” 125 e 


+ 1 0 Aa) Where A Pꝛohibition lies to & Suit in 
= © Spiritual Court foz Subtracion of 


{A fevichſtanding the general Juriſdiction which Spiritual Courts have in 


this Matter, a Prohibition does in many Caſes lie to Suits in ſuch Courts 
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Mariot. 
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Bunb. 8. 


Johnſon and ritual Court. | 
Ryſon. 3 | #455 | | 5 1 85 | | | 4 
2 Rep. 4. It was heretofore held, that. a Prohibition would lie to a Suit in a Spiritual | 


%, Canterbury's Tithing, or of a Modus by Preſcription ; although ſuch Cuſtom or Modi. 


B35. Vite the Cauſe ſuggeſted for the obtaining thereof has been pleaded in the Spiritual BR 


Hob. 247. 1 Ventr, 165, 274. 1 Sid, 283. Bunb. 2. * 


But it is ſometimes a Matter of Difficulty, to determine, whether a Prohi- 7 
bition does or does not lie to ſuch Suit in a Spiritual Court ? "i 
This Difficulty ariſes from its happening, which is frequently the Caſe, 
that ſome Temporal Queſtion is ſo connected with the Queſtion concerning 
 Tithes, that the latter cannot be tried without trying the former, 
Fitz. N.B.qo. It is a Rule of Law, that Queſtions concerning Temporal Matters are 


2 Inft. 613. only to be tried in the Temporal Courts. | 


— 


— 
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 Cro. Eliz.228. 


2 Roll. Abr. 291. 


2 Int. 403, But there is another Rule of Law, that Ubi cognitio priucipalis eſt, ibi debet 


Hob. 188. 75 2 Ori | 
Bd bv; 16; eſſe cognitio acceſſorii, | 


Gro. Fac. 209. Salk. 547. | 7 


A Deſire of reconciling theſe two Rules of Law, together with the 
Difficulty of doing it, have been productive of Determinations which are 
not eaſily to be reconciled. As ſome of theſe are founded upon Diſtinctions 
which are very nice, the Law, concerning the granting of Prohibitions to 
Suits in Spiritual Courts for Subtraction of Tithes, will be much better col- 
lected from ſubmitting the principal Caſes to the Readers Judgment, than 
from any general Rules that can be laid down. | wm 

Cro.Eliz.666, If Payment is pleaded, to a Libel in a Spiritual Court for Subtraction of 

Mallory and Tithes, no Prohibition lies; becauſe this Queſtion is ſuch an incidental one, 
as may be well tried in the Spiritual Court. De EN bales: __ = 

Lad. Raym. If to a Suit in a Spiritual Court for Subtraction of Tithes of Wood, there 


835. Dike is a Plea of groſs Wood, no Prohibition lies; for the Queſtion, whether 


and Brow”. the Wood, of which the Tithes are demanded, is groſs Wood, may be 

tried. „ 5 i 
La. Raym. 74. If the Validity of Letters Patent, a Feoffment or. a Releaſe, comes in 
Chamberlain Queſtion in a Suit in a Spiritual Court for Subtraction of Tithes, no Pro- 7 
and Hewitfoz hibition lies; becauſe this may be tried in ſuch Court. 
Hob. 247. TIF a Suit is in a Spiritual Court for Subtraction of Tithes due by Cuſ- 
Latch 125. tom, no Prohibition lies; for ſuch Tithes may be ſued for in a Spiritual 


2 Lev. 103. | 
Bunb. 8. Court. 


Hob. 42, 247. A Suit may be in a Spiritual Court for a Modus: For, as the Tithes, in 
1 Leut. 274. lieu of which this is paid, are fo abſolutely diſcharged, that the Parſon can- 
not reſort to the taking them in Kind, the Modus becomes a Spiritual Fee, 
and conſequently is recoverable in a Spiritual Court. 5 
12 Mad. 416. Nay it is ſaid, in one Caſe, that a Suit for a Modus can only be in a Spi- 


Fl 


The Archbiſhop Court for Subtraction of Tithes, upon a bare Suggeſtion of a Cuſtom oi 


Caſe. | | . 171 
Gente r. had not been pleaded in the Spiritual Court. f 
Ld. Raym. It has however been ſince held, that ſuch a Prohibition does not lie, unleß 


and Brown. . : 3 „„ 
Jak. 655. Court; for that, as this Court has Juriſdiction of the principal Matter, ever! 


Thing, by which it may be deprived thereof, muſt be pleaded ſpecially, 


_ e But, if a Bill is brought in a Court of Equity to eſtabliſh a Modus, and 9 Fe 
Foley and it appears that a Suit is inſtituted in a Spiritual Court for Subtraction of tie 


6 . . . . . - 6 . ER BN 3 
Tithes, for which this Modus is ſaid to be a Recompence, an Injunction? 


uſually granted, although ſuch Modus has not been pleaded. © 8 


Bunb. 17. If a Cuſtom of Tithing, or a Modus by Preſcription, is pleaded to i 


9 r Suit in a Spiritual Court for Subtraction of Tithes, no Prohibltion lies: 
itehall. | | 3 
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For, unleſs the Plea is refuſed by the Court, or the Truth of it denied by 
the other Party, the Spiritual Court may proceed in ſuch Suit. | 

It is in the General true, tha', if the Validity of a Cuſtom of Tithing, 2 7p. 643. 
or of a Modus by Preſcription, comes in Queſtion in a Suit in a Spiritual Heb. 247. 
Court for Subtraction of Tithes, a Prohibition lies; becauſe this cannot be SY 48. 

| 4 8 3 LM . ; = +. Cre. Fac. 464% 
there tried. The Reaſon is, that in ſome Caſes an Ulage of ten Years, in, e 454 
others an Uſage of twenty Years, in others an Ulage of thirty Years, and 2 1, 103. 
in all Caſes one of forty Years, does by the Eccleſiaſtical Law make a good Ld. Raym. 
Preſcription 3 whereas no Cuſtom, nor Modus by Preſcription can be good, 3 3 
by the Rule of the Common Law, unleſs there has been an Uſage from““““ “e 5 
Time of which there is no Memory. | 

But, if the Cuſtom of tithing, or the Modus by Preſcription, which is 12 Meg. 206: 
pleaded to a Suit in a Spiritual Court for Subtraction of Tithes, appears to be Hi/ſand Faux, 
void, no Prohibition lies, although the Plea has been refuſed, or the Truth Salk, 650, 
of it denied; becauſe it would be nugatory to grant a Prohibition, for the 


Sake of trying the Validity of a Thing, which is apparently invalid. 


If, after a Prohibition has been granted, Iſſue is taken upon the Validity Heb.192, 24. 
of the Cuſtom of. Tithing, or of the Modus by Preſcription, which was mag 245: 
pleaded in a Spiritual Court, and the Verdict in Prohibition finds that there 5 7 abs E 13. 
is no ſuch Cuſtom or Modus, a Conſultation is to be awarded; for the Rea- e 175 
ſon of tying up the Lands of the Spiritual Court is at an End, | 
But, if the Verdict in Prohibition finds the Cuſtom to be good in Part, M. 192. 
no Conſultation goes; becaule, as the Demand in the Spiritual Court is as to Bœrie's Caſe. 
ſo much unjuſt, the Suit there ought not to be proceeded in. . 

Or if one Modus by a Pretcription is ſuggeſted as a Cauſe of Prohibition, Co. Elis. 7 36. 
and the Verdict in Prohibition finds a different Modus by Preſcription, no stin and 
Conſultacion goes; for, if any Modus by Preſcription is found, the Prohibi- #22 
tion ought to ſtand; becaule this cannot be tried in a Spiritual Court. ONS IO 

If the Bounds of a Pariſh come in Queſtion, in a Suit in a Spiritual Court 2 Roll. Ar. 

| OT 282. E. pl. 3 
I Ventr. 335. 
5 | | | 1 Lev. 78, 

But it is ſaid in ſome Books, that, although a Spiritual Court cannot 1 57. 89. 
try the bounds of a Pariſh, the Bounds of a Vill in a Pariſh may be tried 1 Lev. 89. 
in ſuch Court. | ES | 

This Didlum ſeems to have taken its riſe from a Caſe, in which it is 2 Roll, Abr. 


ves and 
Wright. 


held, that a Spiritual Court can try the Bounds of a Vill in a Pariſh. 312. pl. 7. 


And this Caſe is certainly ſo: But, if the Reaſon of the Determination, 
which is that the Diſpute was between two Spiritual Perſons, be attended 
to, it by no Means follows, that the Bounds of a Vill in a Pariſh can in all 
Caſes be tried in a Spiritual Court. 


If the Right of carrying away of Tithes by a particular Way comes in 1 Bulſr. 68. 
Queſtion, in a Suit in a Spiritual Court for Subtraction of Tithes, a Prohi- An. 


bition lies; becaule this depends entirely upon Uſage. 


Whenever a Spiritual Court tries a Temporal Matter, which is incidental Leb. 138. 
to a Queſtion concerning Subtraction of Tithes, this muſt be tried according e. 291. 


to the Rules of the Common Law ; elſe a Prohibition lies. Ir 5 


| | Ld. Raym. 74. 
If a Party, who has pleaded Payment to a Suit in a Spiritual Court for C. KI. 666. 
Subtraction of Tithes, offers to prove this by one Witneſs, and the Proof Mallory and 
is not admitted, a Prohibition lies; for, although two Witneſſes are neceſ- Mariot. 
ſary by the Eccleſiaſtical Law in every Caſe, the Common Law requires but 
one Witneſs in ſuch Caſe. ORE ec ON 
But, if the Spiritual Court is ready to admit Proof by one Witneſs, Salt. 547. 


that Court is to Judge, by its own Rules, of the Competency of ſuch Ster and 
Wines. N 
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Bunb. 263. 


Barrett. 


Godb. 245. 
Baldwin and 
Gecry, 


It is laid down in ſome Books, that a Prohibition lies, to a Sit in a Spirt- 
tual Court for Subtraction of Tithes, after Sentence. : 

But in other Books it is laid down, that, although a Prohibition lies after 
Sentence, in any Caſe where a Spiritual Court had not Juriſdiction in the 
principal Matter, none lies after Sentence to a Suit for Subtraction of 
Tithes : Becauſe, as the Spiritual Court had Juriſdiction in the principal 


Matter, the Defect can only have been of Juriſdiction to try ſome incidental 


temporal Matter; in which Caſe no Prohibition lies after Sentence. 

But, if the Sentence is in itſelf illegal, a Special Prohibition lies, after 
ſuch Sentence, to a Suit in a Spiritual Court for Subtraction of Tithes. 

In a Libel upon this S:atute for Subtraction of Tithes, the Sentence of 
the Spiritual Court was, that the Plaintiff, beſides the double Value of the 


_ Tithes given by the Statute, and Coſts of Suit, ſhould recover the ſingle Va- 
lue of the Tithes by Way of Damages. As this Sentence was illegal, the 


Court having no power to give more than the double Value of the Tithes 


Bunb. 28. 
Anon, 


Bunk. 11c. 
Baily al 
Worrall, 


Bunb. 192. 


Jones and 


Bunb. 141. 


The Biſhop of 
London and 


Nicholli. 


Bund. 3 25. 


Charlton and 
Charlton. 


Bunb. 11 F 
Penny and 


Hooper. 


Bunb. 296. 
Leigh and 
Maua/l:y, 


Cro.Fliz.633. 
2 Bulſtr. 27. 
Bund. 7; 72, 
109, 


Rectory ; for the Right of Tithes is thereto incident. 


ſubtracted, and the Coſts of Suit, a Special Prohibition was granted. 


(Bb) Of Suits in Equity foz Subtraction of 
ä eee 


TE Courts of Chancery and Exchequer have both Juriſdiction in the 
1 Caſe of Subtraction of Tithes. 


A Bill in Equity may be brought for Subtraction of Tithes, however ſmall 
the Value of the Tithes ſubſtracted is. | | Sy 
If a Bill in Equity is brought for the Subtraction of Tithes belonging to 
a Portion of Tithes, or of the Tithes of ſome parcicular Thing, every Per- 
ſon, who is intitled to any Tithes ariſing in the Pariſh in which ſuch Tithes 


are claimed, muſt be made a Party to this Bill ; becauſe the Right of every 


ſuch Perſon may be thereby affected. : 
A Sequeſtrator cannot bring a Bill in Equity for Subtraction of Tithes, 
during the Vacancy of a Benefice, without making the Biſhop of the Dio- 


ceſe a Party; becauſe a Sequeſtrator is accountable to the Biſhop for what 


he receives, | | 1 = - | 

If a Bill in Equity is brought by a Sequeſtrator, during the Inſanity of 
an Incumbent, for Subtraction of Tithes, the Incumbent, or his Committee, 
muſt be a Party thereto ; for, if ſuch Incumbent ſhould recover his Senſes, 


and bring another Bill for the ſame Matter, a Recovery by ſuch Sequeſtra- 


tor could not be pleaded in Bar to this ſecond Bill. 


= 


It a Rector, or an Impropriator, brings a Bill in Equity for Subtraction of 


Tithes belonging to a Rectory, it is ſufficient to ſet out a Tithe to ſuch 


But an Impropriator muſt, in ſuch Bill, ſer out a Tithe in Fee to ſuch 


Rectory, either in himſelf, or in the Perſon under whom he claims. 


It is not however neceſſary, in ſuch Caſe, for an Impropriator to derive his 
Title from the original Grant of ſuch Rectory by the Crown; for it is ſuf- 
ficient to ſhew that he is ſeiſed thereof in Fee. 

If a Vicar brings a Bill in Equity for Subtraction of Tithes, he muſt 
ſhew himlelt intuled by Endowment to the Tithes thereby claimed; for a 
Vicar can have no other Right to Tithes than by Endowment, 
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11 is not 8 for a Vicar to ſet out in ſuch Bill the Deed, e p.. 27. 
by which his Vicarage was endowed, or augmented, with the Tithes thereby eng ihe: by 
claimed; for, if he can ſhew, that he and his Predeceſſors in the Vicarage EL 558. 
have conſtantly received ſuch Tithes, it ſhall be intended, that | it has been N 
endowed-or augmented therewith. 

If a Bill is brought, for Subtraction of Tithes belonging to a Portion of Bunb. 426. 
Tithes, the Plaintiff muſt not only ſhew a Title to the Tithes thereby © Charlton and 
claimed; but he mult alſo ſhew a Perception of ſuch Tiches by himſelf, and © 5 "ni 
thoſe under whom he claims. 8 85 

But, where a Defendant, in his Anſwer to any Bill in Equity for Sub- Banb. 72. 
traction of Tithes, admits the Plaintiff's Title, and only infiſts upon a Right He and Ken. 
of Exemption from the Payment of the Tithes claimed, the Want of having e 
ſet out a Title in ſuch Bill is thereby cured. 

If a Bill in Equity is brought for Subtraction of nrecdial Tithes, without 1 Vern. 60. 
waiving the Penalty of the treble Value given by the Statute, a Demurrer 4: 
lies; for a Court of Equity will never compel a Defendant to diſcover any 1, oy "13h 
Thing, which makes him liable to a Penalty. 

Bur, inſtead of waiving the Penalty in ſuch Bills, the modern Practice is, Bunb. 193. 
to pray Retic only as to the fingle Value of the Tithes ſubſtrated. The Attorney 


General und 
Vincent, 


A Bill; in Equity AIR been hs for Subtraction of Tithes, the De- Yu». 26. 


fendant flood out till a Sequeſtration was granted; and the Bill was of courſe 2a and 


taken pro Confeſſo, The Defendant afterwards moved for a Rule, that, up. TROP 
on paying Coſts, the Value of the Tithes might be aſcertained before a Maſ- 

ter, or by the Oath of the Plaintiff, This was refuſed : But a Rule was 
made, for che Plaintiff to ſhew Cauſe, why he ſhould not confent to make 
Oath of what Value the Tithes were ? 


If a Tender was made, before the Bill in Equity for Subtraction of Tithes Bunb. 28, 


was filed, and a Tender is again made by the Anſwer, the Defendant is not Anon. 


liable to Colts. | 
And, if a Defendant did not make a Tender before the Bill was filed, Bunb. 47. 
he may, by his Anſwer, make a Tender with Cofts to the Time. of put- The Biſhop 7 


Exeter and 
Trenchard. 
Bunb. 28. 

If a Bill i is brought i in the Court of Exchequer for Subtraction of Tithes, Bunb. 211, 
and the Defendant pleads, that a Modus for the Tithes thereby demanded Ge and 
has, after directing an Iſſue, been eſtabliſhed by a Dyctes of the Court of Wintour. 


Chancery, this is a good Bar to ſuch Demand. 


A Plea of Non-refidence is a good Bar to a Bill in Equity, brought by a Bid. 


Rector or Vicar for Subtraction of Tithes. 


But it muſt be ſhewn, that the Non: reſidence pleaded was not aftet the Ibid. 


Time, in which the Tithes demanded by the Bill became due. 


The Statute of Limitations cannot be pleaded in Bar to a Bill in Equity us. 213. 
for Subtraction of Tithes : Becauſe the Defendant is conſidered in the Light ©, 3 and 
of a Bailiff or Receiver for the Plaintiff; and this Statute does not extend * — 
to Demands upon ſuch Perſons. 

If a Bill in Equity is brought for Subtraction of any Tithes due de Jure, Punb. 61. 
the Defendant cannot avail himſelf of an Exemption from the Payment of ord» and 
ſuch Tithes, unleſs it is ſpecially pleaded, 9 

An Exemption from the Payment of the Tithes of any particular Bub. 297. 
Thing may be inſiſted upon, in an Anſwer to a Bill in Equity for Subtrac- Teig“, and 
tion of Tithes in general. Manger. 

But, if a Defendant, in ſuch Anſwer, inſiſts upon an Exemption from the Jia. 
Payment of all Sorts of Tithes, and proves only an Exemption as to ſome 


Tithes, he cannot have the Benefit o the Exemption proved. 


Vor. V. | 3 Divers 


* 


—— — wo, 


19999 

. 
181 
3 


3 
15 8 
, 
* 
19 1 
Ni 
1 
» 
1 
11717 
x 19339 
4 315 
1 ; Wa 
dy 1 * 
bd 1 
; 
i Th 
x pp 
. 
1 


1 
#, 
i 
1 


— ͤ — 


— 


98 85 a Tithes. 


Bunb. 80. Divers Moduss for the Tithes of divers Things may be inſiſted upon, in 
Tart and an Anſwer to a Bill in Equity for Subtraction of Tithes; but they mult be 
SO pleaded ſeverally; for one Modus cannot be pleaded diſtributively for the 
Tithes of divers Things. | 

If a Modus is inſiſted upon, in an Anſwer to a Bill in Equity for Sub- 
traction of Tithes, the Day upon which it is to be paid ought to be 
ſer out. 1 


__ 4 1 And, in ſome modern Cafes, the Moduſſes have been diſallowed, becauſe 


— 


Kells, Paſch. the Days of paying them were not ſer out in the reſpective Anſwers. 


8 Geo. 1. | | 
Pemberton and Sparrow, Trin. 8 Geo. 1. Eloy and Prior, Hil. 10 Geo. 2. 


Bunb. 280. But, in a more modern Caſe, in which a Modus, the Day of paying 
Woolferfon which was not ſet out, had upon an Iſſue directed been found for the 
and Manwa- Defendant, it was held, that the Defect of having ſet this out was cured by 


v7. "554 the Verdict, and the Modus was eſtabliſhed, | 


Bunb. 328. In a ſtill later Caſe, this Diſtinction was taken by Reynolds, Chief Baron, 
Gibb and that, in an Anſwer to a Bill in Equity for Subtraction of Tithes, the Want 
Goodman. of having ſet out the Day, on which a Modus is to be paid, may be ſo ſup- 
den Eaton plied by Evidence, as to be a Foundation for the Court to direct an Iſſue to 
| try the Modus, with Liberty to indorſe the Day of Payment upon the Poftea : 
But that, if a Bill in Equity is brought to eſtabliſh a Modus, the Day of 

paying the fame muſt be expreſly alledged in the Bill. 


Herd. 4. It has been held in one Caſe, that it is incumbent upon the Plaintiff, to 
The Attorney prove the Quantities, and Value, of the Tithes demanded by a Bill in Equity 


General and for Subtraction of Tithes. 
Straites OE | | . 
Bunb. 60. But the Authority of this Caſe has been often denied; and it is now con- 
Gumlcy. and ſtantly held, that the Defendant muſt in all Caſes, even where a Modus is 
Tang. pleaded, ſet out, in his Anſwer to a Bill in Equity for Subtraction of Tithes, 
the Quantities and Value of his Tithes; becauſe it frequently happens, that 
no Perſon except himſelf knows theſe Things. TE 
2 Will. 463, The Court of Exchequer did not formerly uſe to decree, that a Defendant 
rear oe N ſhould account for any Tiches, which became due after the Filing of the Bill 
babe for Subtraction of Tithes. 


Ibid. But the Practice, at that Time, of the Court of Chancery was to de- 


cree, that an Account ſhould be taken of all Tithes due at the Time of 
making the Decree. | DO ENT: 2, 
M. S. Rep. And it was faid, in a late Caſe in the Court of King's Bench, by Lord 
Robinſon and Mansfield, Chief Juſtice, that this Practice of the Court of Chancery is now 


Bland, Mich. followed in the Court of Exchequer. 
1 Geo. 3. | | 8 . 


—— 


— 


(Cc) Of a Bill in Equity to eſtabliſh a 
| Modus. 85 
NJ. 6.77. J T was formerly locked whether a Bill could be brought in Equity, to 


105 eſtabliſh a Modus by Preſcription, or a Cuſtomary Manner of Tithing ; 
1 Chan, Ca. and ſuch Bills have frequently been diſmiſſed. | 


* 


1 Vern. 185, hut it is now the conſtant Practice of Courts of Equity to retain ſuch Bills, 
Fas 2 which are in Reality no more than Bills to perpetuate the Teſtimony of 
7 7 5 Witneſſes relating to ſuch Modus or Cuſtom. 
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the Remedy in this Caſe was only in the Spiritual Courts. 
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It a Bill in Equity is brought, againſt the Leſſee of a Rector, Vicar or Bunb. 70. 1 
Impropriator, in Order to eſtabliſh a Modus, ſuch Rector, Vicar or Impro- e ede 8 
1 : , Trelawncy. 
priator, muſt be a Party thereto; for a Court of Equity will never bind the 
Right of any Perſon, without giving him an Opportunity of being heard. 
The Day, on which a Modus is to be paid, mult be expreſly alledged, in Bunb. 328. 
a Bill in Equity brought to eſtabliſh ſuch Modus. 8 wart 
But, if the ſetting out of the Day of Payment is omitted in ſuch Bill, Bund. 199. 
the Court will give the Plaintiff Leave to amend, upon paying the Coſts of Þ/act-rr and 
the Day. = . | | enny. 
A Court of Equity never eſtabliſhes any Modus, or any cuſtomary Man- Sel. Ca. in 
ner of Tiching, until the ſame has been tried at Law; provided any Party, % 53. 


5 Webber and 
whoſe Right may be thereby affected, deſires to have it lo tried. 5 an 


If a Bill in Equity is brought to eſtabliſn a Modus; and the Evidence Bunb. 340. 
does not prove the Modus as ſet out in the Bill: Vet, if the Defendant ad- Laitbes and 
mits a Modus, and the Difference between him and the Plaintiff is only as ck 
to the Extent of the Modus, the Court will direct an Iſſo at Law to try 
how far it extends, with Liberty to indorie the Poſtea ay it may be ne- 
ceſſary. 1 5 : | 


—_ 


(Da) Of an Action upon the Statute fo2 
7” Subtraction of Lithes\ 


N Action always lay for Tenths ; becauſe a Layman was at the Com- Br. p;j;,, 

mon Law capable of having Tenths. pl. 1. pl. s: 
3 „% 1 al) we” 5 7 Tug 
Cro. Elix. 599, 763. 


An Action alſo lay, at the Common Law, againſt any Perſon who car- Bro. Diſm, 


ried away Tithes that had been legally ſevered; for by the Severance they J. 6: 


became Lay Chattels. e Ap 

| | | ,atch 8, 3. 

| Bulltr. 337. 

I Bro. Diſm, 
Pb. k. pl. 5. 
pl. 6. pl. 10. 

2 Rep. 44. Vaugh. 195. 


But no Action lay at the Common Law for Subtraction of Tithes; fo 


Coke, Chief Juſtice, was of Opinion, that a Power was given by the 32 1 tg. 149. 
H. 8. c. 7. to ſue for Subtraction of Tithes in the Temporal Courts. =, 

But this is denied by Vaughan, Chief Juſtice ; and it is plain, from look- Yaugh. 195. 
ing into this Statute, that the Power thereby given, to ſue for Tithes in the H and 
Temporal Courts, is only a Power to ſue for an Eſtate in Tithes. TOI; 

Nay this Statute is ſo far from giving a Power to ſue in the Temporal 
Courts for Subtraction of Tithes, that it is by Par. 8. expreſly provided, 

That it ſhall not extend to give any Remedy, Caule of Action, or Suit, 
in the Temporal Courts, againſt any Perſon, who ſhall refuſe to ſet out his 
** Tithes, or who ſhall detain, with-hold, or refuſe to pay, his Tithes.” 

By the 2 & 3 Ed. 6. cap. 13. it is enacted, That every of the King's 

Subjects ſhall from henceforth truly and juſtly, without Fraud or Guile, 
* divide, ſet out, yield and pay, all Manner of their predial Tithes, in their 
proper Kind, as they riſe and happen, in ſuch Manner and Form as 
bath been of Right yielded and paid, within forty Years next before 

the making of this Act, or of Right or Cuſtom ought to have been paid; 


and that no Perſon ſhall from henceforth take and carry away any ſuch 


3 Tithes, 
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« Tithes, which have been yielded or paid within the ſaid forty Years, 
« .or of Right ought to have been paid, in the Place or Places titheable of 
« the ſame, before he hath juſtly divided or ſet forth for the Tithe thereof, 
ee the tenth Part of the ſame, or otherwiſe agreed for the fame Tuhes with 
« the Parſon, Vicar, or other Owner, Proprietor or Farmer, of the lame 
« Tithes; under the Pain of Forfeiture of treble Value of the Tithes ſo 
ce taken or carried away.“ 3 i 

2 5%. 650. No Information Qui tam lies for the Forfeiture given by this Statute z be- 
8 Rep. 119. Cauſe, as no Part of this is thereby given expreſly to the King, the Party 
Crb. Eliæ. Ci grieved is intitled to the whole thereof. 

Het). 121. But it is faid, that an Information Qui lam may be upon this Statute, if 
Luvered and the Forfeiture is waived : For that the King is in this Caſe intitled to a 
Owen.” Fine. | 


o 


Go. Elis 621, Although no certain Penalty is given by this Statute, yet it has been held, 
Talus and that an Action of Debt lies thereupon. N 


Carne. > | | ; | 
2 Bulfir. 184. If the Owner of Corn does, before ſuch Corn is ſevered, grant it to a 
Meyle and Stranger, with an Intent to defraud the Parſon of his Tithes, this is ſuch 


"7 has Fraud and Guile, as that an Action upon this Statute will lie againſt che firſt 


Owner of the Corn. 


2150. 649. If a Man, who has fairly ſet out his Tithes, does in a ſhort Time after 


of this Statute, | „„ 
Brownl. 65. In an Action of Debt, upon this Statute, the Plaintiff declared for the 
Pain and Subtraction of mixed Tithes, as well as of predial ones, and had a Verdict 
Nichols, for the whole. Exception was taken, that no Action lies upon this Sta- 

' tute for the Subtraction of any Tithes except predial ones; and for this 

the Judgment was arreſted. : 


carry away the fame, this is alſo Fraud and Guile within the Meaning 


An Action is not, by the Words of this Statute, given to a Farmer 
JJ 5 
Maor 915. But it has been held, that, as a Farmer has a Right to the Tithes, the 
Day and Pect- Remedy given by this Statute ſhall be extended, by the Equity thereof, to 
well. Gro. ſuch Farmer, 2 „„ 


i Ver. 30. An Executor may bring on Action, upon this Statute, for Subtraction of 
Morets Tithes due to his Teſtator: For this Caſe is within the Equity of the 4 E. 3. 
Caſe by which an Action is given to an Executor, for the Goods of his Teſtator 
Fe e. carried away during the Life of ſuch Teſtator. „„ 


us FLA No Action lies upon this Statute againſt an Executor: For the treble 
et At, A 


Touſel. Sid, Value, thereby given, is by Way of Puniſhment for che perſonal Wrong; : 
407. 


and an Executor is not anſwerable for any perſonal Wrong done by his 
FC | - „ 

Carth. 361, In an Action of Debt upon this Statute, againſt Haxcack and two others, 
Bafterd and the Defendants pleaded Vi debent. The Verdict was, that Hancock owed 
Hancock. eighteen Pounds : But that the other two owed nothing. It was moved in 
Sonics Arreſt of Judgment, that this Action ought to have been brought againſt 
Hancoek alone, as is done in other Caſes of Contracts: But, after great De- 

bate and Deliberation, the Court were unanimouſly of Opinion, that the 

Action was well brought ; for that, as it is founded upon a Tort, and not 

upon a Contract, one of the Defendants may, as in other Actions founded 

upon Torts, be found guilty, and the others be acquitted. TG 

Cro. Fac. 324. In aw Action upon this Statute the Plaintiff Fas, ney that the Defendant 
Kipping and was Occupier of the Land, on which the Tithes aroſe, from the tenth Day of 
CN March for fix Months; that in the Auguſt following he cut his Corn; and 
that on the tenth Day of the following September he carried it away, with- 
out having ſet but the tenth Part thereof. An Objection was taken, that it 
appeared, by the Plaintiff's own ſhewing, that the Defendant was not Occupier 
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well brought. | 
It is not neceſſary for a Plaintiff, who brings an Action upon this Statute, 2 Lev. 1. 
to ſet out a Title to the Tithes in Queſtion : Becaule, as this Action 1s in Cro. Fac. 68, 
che Nature of an Action of Treſpaſs tounded upon a Tort, it is ſufficient to 105 Eee 6 
ſhew a Poſſeſſion in the Plaintiff. 5 . 2 by f 
Ik a Leaſe for Tithes is declared upon, in an Action upon this Statute, Go-Tac £28 
and the Jury find a Leaſe different from this, the Variance is not fatal: / and 
©XE Becauſe the Leaſe is, in this Caſe, only alledged as an Inducement to the Ac- Hadan. 2 
tion; for it is the Wrong, in carrying away the Tiches, that is che Ground Buiſtr. 86. 
thereof. . 3 | 
It is neceſſary for a Plaintiff, who brings an Action upon this S: atute, to Ge. Zac. 324. 
ſhew, that the Defendant was one of the King's Subjects.  Kipping and 


Swain, 


But, if it is alledged, that the Defendant was an Occupier of Land, it is Harar. 173. 


a well enough; becauſe it may be fairly implied, that he was a Subject of the #5: and 
1 King's. | | Er 2 | Kettle. 
b The Declaration in an Action upon this Statute, for not having ſet out Carb. 304. 
Tithes, muſt ſhew, that the Defendant had made no Agreement with the n and 
r - Plaintiff, for the Tithes in Queſtion, before he carried the ſame away; for %. 
y the Statute has theſe Words or otherwiſe agreed for the ſame Tilbes. Ce. 70. 
In an Action upon this Statute the Plaintiff declared for a certain Quantity 5h. 103, 108. 
e of Grain. It was objected, that this Word, which comprehends Seeds of di- Southcor and 
t vers Sorts, is of too general a Signification, and that the particular Kind of S . 
— Grain ought to have been alledged: But the Declaration was adjudged good; 
9 for that the Word Grain in common Underſtanding means Corn. | 
| E Ic is ſufficient, in an Action upon this Statute, to alledge the Value of the Cr. Zac. 438. 
ly Tithes ſubtracted, without ſhewing the Quantities of the particular Kinds of %% and 
Grain, of which ſuch Tithes conſiſted. VC 
e A Plaintiff may recover, in an Action of Debt upon this Statute, not- Cre. Jac. 498. 
'0 withſtanding that the Sum found by the Verdict is leſs than the Sum de- Pemberton and 
manded in his Declaration: For, although it is in the general true, that a %%. 
Plaintiff cannot recover, in an Action of Debr, a leſs Sum than he declares 
of for, he ſhall, as no certain Penalty is given by the Statute, recover, in 
3. this Caſe, according to the Value of the Tithes proved to have been 
or ſubtracted. | 5 x: 
The Statute of Limitations cannot be pleaded in Bar, to an Action upon Co. Car. 513. 
this Statute for Subtraction of Tithes : Becauſe the Occupier is conſidered 144%) and 
le in the Light of a Bailiff or Receiver; and the Statute of Limitation is no 2 ** 
zh Bar to any Demand upon ſuch Perſons. anne a 
lis The more proper Plea, in an Action upon this Statute for Subtraction 2 J,. 65 l. 
of Tiches, is Nil debet: But it has been held, that Not guiliy is a good M 914. 
IS, Plea. | 5 7 | | | | . Carth, 301. 
ed If a Defendant, againſt whom an Action is brought upon this Statute, 2 Md. 321, 
in would avail himſelf of a Modus by Deed, the Deed muſt be pleaded : And 272. | 
Iſt ſuch Deed is pleadable, although the Date of it is beyond Time of Memo— Ta 
e- ry, and it was not allowed in a Court of Eyre ; for an Allowance, before : 
he Jaſtices of Eyre, was not neceſſary in the Caſe of a private Deed. . 
ot A Preſcription in Non decimando cannot be pleaded, to an Action upon Bre. Prefer. 
ed this Statute for Subtraction of Tithes, in the Negative: But the Plea 7% 17. 
| mult be, that the Defendant, and all thoſe whoſe Eſtate he has, have, from 
int Time whereof there is no Memory to the contrary, been uſed to enjoy the 
of Premiſſes without paying any Tithes for the ſame. | | 
nd If the Plea to an Action upon this Statute is, that the Premiſſes, of 1 7+. 6. 
th. which Tithes are demanded, were diſcharged thereof in the Hands of an 84% and 
it Abbot, it muſt be ſhewn how they were diſcharged ; for, as ſuch a Diſ- 8 t Lev. 
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charge is againſt common Right, it ſhall be intended, unleſs the contrary 
appears, to have been a perſonal one. | 1 

If a Diſcharge by Unity of Poſſeſſion, in the Hands of an Abbot and his 
Succeſſors, is pleaded, to an Action upon this Statute for Subtraction of Tiches, == 
the Unity of Poſſeſſion is traverſable. TA 

In an Action upon this Statute, the Plaintiff was not heretofore, in any 7 
Caſe, intitled to his Coſts of Suit. 1 
But by the 8 C9 V. 3. c. 11. par. 3. it is enacted, That, in all 5 
« Actions of Debt upon this Statute, wherein the ſingle Value found by the 
ee Jury ſhall not exceed the Sum of twenty Nobles, the Plaintiff obtaining 
« Judgment, or any Award of Execution, after Plea pleaded, or Demurrer 
<« joined therein, ſhall likewiſe recover his Coſts of Suit.?“ꝰ | 

It has been held, that a Defendant, in an Action upon this Statute, is not 
intitled to his Coſts of Suit; becauſe, as this Action is not an Action of 
Debt upon a Specialty; nor an Action for a perſonal Wrong done immedi- 


I oy 


| ately to the Plaintiff, the Wrong in this Caſe ariſing from a Non-feafance ang . 


(Ee) Ok recovering ſmall Tithes ſubtracted 7 


c. 15, by which Coſts of Suit are given in many Caſes to Defendants, 


or Place where the ſame ſhall grow due; neither of which Juſtices is to 


© aforeſaid, unleſs it ſhall be made within two Years after the ſame Tithes 


not from a Male- feaſance; it is not within the Meaning of the 23 H. 8. 


But by the 8 9 V. 3. c. 11. par. 3. it is enacted, That, if the Plain- 
<« tiff, in any Action of Debt upon this Statute, ſhall become nonſuit, or 
<« ſuffer a Diſcontinuance, or a Verdict ſhall paſs againſt him, the Defendant 
&« ſhall recover his Colts. | i 


in a ſummary Way, 


I Y they @ 8 V. 3. c. 6. par. 1. it is, for the more eaſy Recovery of 
ſmall Tirhes, where the ſame do not amount to above the yearly Value 

of forty Shillings, from any one Perſon, enacted, © That if any Perſon 
e ſhall ſubtract or withdraw, or fail in the Payment of ſuch ſmall Tithes, 
e by the Space of twenty Days after Demand thereof, that then it ſhall be 
« Jawful for the Parſon, to whom the ſame ſhall be due, to make his Com- 
s plaint in Writing to any two Juſtices of the Peace, within the County 


* be Patron of the Church whence the ſaid Tithes ariſe, or any Ways inte- 
“ reſted in ſuch Tithes.? “? | 


But by Par. 6. it is provided, That no Complaint ſhall be heard as 


& become due.” | | 

And by Par. 13. it is provided, That no Perſon, who ſhall begin any 

Suir, for the Recovery of ſuch ſmall Tithes, in the Court of Exchequer, or 
„ in any Eccleſiaſtica] Court, ſhall have any Benefit of this Act for the ſame 

de Matter. = | 

By the Par. 2. it is enacted, That the ſaid Juftices ſhall ſummon, in 
Writing under their Hands and Seals, by reaſonable Warning, every Per- 

e ſon againſt whom any Complaint ſhall be made as aforeſaid, and after his 

Appearance, or upon Default of Appearance, the ſaid Warning be- 

** ing proved before them upon Oath, the ſaid Juſtices ſhall proceed to 

hear and determine the faid Complaint, and ſhall in Writing under thei XR 
Hands and Seals adjudge the Caſe, and give ſuch reaſonable Allowance BE 
for ſuch Tithes as they ſhall judge to be juſt, and alſo ſuch Coſts and 


* 
* 


* 


Charges, not exceeding ten Shillings, as upon the Merits of the Cauſe ſtall 


appear juſt,” 


F And 
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And by Par. 4. the Juſtices are impowered to adminiſter an Oath to 
any Witneſs produced. | 
But by Par. 8. it is enacted, “ That if any Perſon complained againſt 
e ſhall inſiſt upon any Preſcription, Compoſition, Modus Decimandi, or other 
—= < Title, whereby he ought to be freed from the Payment of Tithes ; and 
44 ſhall deliver the ſame in Writing to the ſaid Juſtices; and ſhall give to the 
% Party complaining ſufficient Security, to pay all ſuch Coſts as ſhall be 
« given againſt him, upon a Trial at Law, in Caſe the ſaid Title ſhall 
not be allowed; that then the ſaid Juſtices ſhall forbear to give Judg- 
tel | - | 3 
By Par. 3. a Diſtreſs is given, In Caſe of Refuſal or Neglect, by the 
e Space of ten Days after Notice given, to pay ſuch Sum as upon ſuch Com- 


b «* plaint ſhall be adjudged as aforeſaid.” 

1 By Par. 12, it is enacted, That the ſaid Juſtices ſhall have Power to 
318 « give Coſts, not exceeding ten Shillings, to the Party proſecuted, if they 
7 « find the Complaint falſe and vexatious.” 

— By Par. 5. it is provided, that this Act ſhall not extend © to Tithes 
7 « within the City of London, or in any other Place, where the ſame are 
3 4 ſettled by any Act of Parliament.“ „ N 


* 


ee 


By Par. 7. an Appeal is given to the Seſſions, and it is enacted, That, 
<« jf the Juſtices there preſent, or the Majority of them, ſhall confirm the 
« Judgment of the two Juſtices, they ſhall decree the ſame by Order of 
« Seſſions, and proceed to give ſuch Coſts as to them ſhall ſeem juſt and 
© reaſonable.” | | 
. By the ſame Par. it is enacted, That no Proceedings, or Judgment, 
had by Virtue of this Act, ſhall be removed, or ſuperſeded, by any Wrix 

„ of Certiorari, or other Writ whatſoever, out of his Majeſty's Courts at 
&« Weſtminſter, or any other Court whatſoever, unleſs the Tile of ſuch 
% Tithes ſhall be in Queſtion.” | N 
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(Ff) The Method of recovering Tithes due 
7 wy from Quakers. = 


the 7 & 8 V. 3. c. 34. par. 4. it is enacted, © That where any 

“ Ynaker ſhall refuſe to pay, or compound, for his great or ſmall Tithes, 

it ſhall be lawful for the two next Juſtices of the Peace, of the ſame 

„ County, other than ſuch Juſtice of the Peace as is Patron of the Church, 
dor Chapel, to which the ſaid Tithes belong, or any Ways intereſted in 
FX * the ſaid Tithes, upon the Complaint of the Perſon who ought to have 
= *© and receive the ſame, by Warrant under their Hands and Seals, to con- 
v vene before them ſuch 2uaker, and to examine upon Oath, which Oath 
dhe ſaid Juſtices are impowered to adminiſter, or in ſuch Manner as by 
<* this Act is provided, the Truth and Juſtice of the ſaid Complaint, and to 
* aſcertain what is due from ſuch Quaker to the Party complaining, and by 
“Order under their Hands and Seals to direct the Payment thereof, ſo as the 
Sum ordered, as aforeſaid; do not exceed ten Pounds; and, upon Refuſal 
* by ſuch Quaker to pay according to ſuch Order, it ſhall be lawful for 
Dany one of the ſaid Juſtices, by Warrant under his Hand and Seal, to 
** levy the Money, thereby ordered to be paid, by Diſtreſs and Sale of the 

Goods of ſuch Offender,” 1 8 
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Tithes. 


Bunb. 73. 
Dodſon and 
Olive. 


By the ſame Par. it is enacted, © That any Perſon finding himſelf ag- 
« grieved, by any Judgment given by ſuch two Juſtices of the Peace, 
% may appeal to the next General Quarter-Seſſions, and the Juſtices of the 
e Peace there preſent, or the major Part of them, ſhall proceed finally to 
« hear and determine the Matter; and, if the Juſtices then preſent, or the 
* major Part of them, ſhall find cauſe to continue the ſaid Judgment, they 
ce ſhall then decree the ſame by Order of Seſſions, and ſhall proceed to 
e give ſuch Coſts againſt the Appellant, as to them ſhall ſeem Juſt and 
* reaſonable.” | 

And by the ſame Par. it is enacted, That no Proceedings, or Judg- 
e ment, had by Virtue of this Act, ſhall be removed or ſuperſeded by any 
« Writ of Certiorari, or other Writ out of his Majeſty's Courts at Meſtmin- 
« fer, or any other Court whatſoever, unleſs the Title to ſuch Tithes ſhall 
* be in Queſtion.” _ 1 „ | 

By the 1 Geo. 1. ſt. 2. c. 6. par. 2. The like Remedy is given for. the 
Recovery of all Tithes, and all other eccleſiaſtical Dues, from Quakers, as by 
the 7 & 8 W. 3. c. 34. is given for Tithes to the Value of ten Pounds. 
And it is thereby further enacted, That any two or more Juſtices of the 


% Peace of the ſame County or Place, other than ſuch Juſtice as is Patron of 


ce the Church, or Chappel, to which the ſaid Tithes or Dues belong, or any 


e Ways intereſted in the faid Tithes, upon Complaint of any Parſon, Vi- 


& car, Curate, Farmer or Proprietor of ſuch Tithes, or other Perſon, who 
ce ought to have, receive or collect, any ſuch Tithes or Dues, are hereby 
required to ſummon, in Writing under their Hands and Seals, by reaſon- 
e able Warning, ſuch Quater or Quakers, againſt whom ſuch Complaint 
* ſhall be made; and after his or their Appearance, or upon Default of 
„% Appearance, the ſaid Warning or Summons being proved before them 
e upon Oath, to proceed to hear and determine the ſaid Complaint, and 
e to make ſuch Order therein as in the ſaid Act is limited or directed; 
&* and alſo to order ſuch Coſts and Charges, not exceeding ten Shillings, as 


« upon the Merits of the Cauſe ſhall appear juſt; which Order ſhall 
* and may be ſo executed, and on ſuch Appeal may be reverſed or af- 
e firmed, by the General Quarter-Seſſions of the County or Place, with 


„ ſuch Coſts and Remedy for the ſame, and ſhall not be removed 
« into any other Court, unleſs the Title to ſuch Tithes ſhall be in 
«© Queſtion, in like Manner as in and by the ſame Act is limited and 
5 provided.” | „ 


», 


(Gs) What Remedy an Occupier has, when 


the Perſon intitied to Tithes does not fetch 
them away. i 5 


I F the Parſon does not fetch away the Tithe of Milk, before the next 
milking Time, the Pariſhioner may pour it upon the Ground ; becaule, 


4 may then have Occaſion for the Pail, or other Veſſel, in which it was 
ſet out. | 


3 Bulle. 337. Although Tithe is not fetched away in a reaſonable Time by the Parſon, 


Mountford 
and Sidley. 
Latch 8. 


the Occupier of the Land, upon which this was ſet our, cannot juſtify the 

diſtraining it Damage Feaſant; but he may have an Action for the Damage 

ſuſtained by its lying there too long. 5 . IT 
f | 


An 
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An Occupier of Land cannot juftify the putting his Cattle upon the Land, £4. Na. 
FX on which Tithe is fer our, before this is fetched away; for ir is probable, that 198. * 
the Parſon would ſuſtain more Damage, by having his Tithe deſtroyed by Ninoford 
RX <K{ch Catile, than the Occupier would, in being deprived for ſome Time Can. 24. 


"EZ of the Uſe of his Land: And ic is much more reaſonable, to leave the 


Aa — 


Jt 


. — — — - 


— — 


Y 100 Occupier to his Remedy by Action, than to ſuffer him to be his one Judge, 


when che Tithe has lain there too long. 

x But, if a Parſon has neglected to fetch away his Tithe in a reaſonable 2 Leon. 101. 

XZ Time, and any Cattle, either of the Occupier of the Land on which the Bennet and 
* Tithe is ſet out, or of a Stranger, do, without the Default of ſuch Occu- St. 

pier, come upon the Land, and deſtroy ſuch Tithe, the Loſs muſt fall up- . 

on the Parſon. 


bn 3, An Action of Treſpaſs Vi et armis does not lie againſt a Parſon, for not Latch 8. 
having fetched away his Tithe in a reaſonable Time; becauſe the Injury, San and 
in this Caſe, does not ariſe from a Male-feaſance but from a Non-feaſance. Lans : x 
| Ne. . | | m. 189. 
But the Remedy for an Occupier, where Tithe is not fetched away in a 3 57/7. 335 
a i 3 Bulſir. 337. 
reaſonable Time, is by an Action upon the Caſe. Nlounſford 
| | and Szdlcy. 


Latch 8. Ld. Ruym. 188. 


And this laſt Action does not lie againſt a Parſon, for not having fetch- 3 Be. 337. 

ed away Tithe in a reaſonable Time, unleſs ſuch Tithe was ſet out by a Mouugferd 

| Perſon who had ſome Colour of Title to the Land upon which it aroſe 1875 RS 

2 2] x : | ,alch 8. 

Z Becauſe, as the Severance of Tithe by a meer Stranger does not veſt ſuch 

a Property therein in the Parlon, as to enable him to maintain an Action 

= againſt a Perſon who does afterwards carry it away, it would be unrea- 

ſonable to make him, liable to an Action for not fetching it away. 

N Before an Occupier of Land can maintain an Action upon the Caſe for 1 NI. Ar. 

not fetching away Tithe, he muſt give Notice to the Parſon, that ſuch 643. X. 7 fl. 

Iiithe is ſer out: Becauſe, as the former was not obliged to give Notice 

at what Time he intended to ſet this out, the latter may not know that it 

is ſet out. ; 55 On I e | 
And, after a Parſon has had Notice of the Tithe being ſet out, he muſt, 3 Bar. 3 36. 

before ſuch Action can be maintained againſt him, have a reaſonable Time Mountford 

to fetch it away; and, what is a reaſonable Time? Is a Queſtion proper aud S744. 

for the Determination of a Jury. ; 1 * 


Id. Raym. 
189. Str. 246. 
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Treaſon. 


HE Word Treaſon is a Contraction of the Word Trabiſen ; 


betra 
| Treaſon | is divided into High Treaſon, and Petit Treaſon. 
High Treaſon is an Offence againſt that Allegiance, which is due from 
every Man, who lives under the King's Protection. 
It is called High Treaſon, on Account of the Majeſty of the Perſonage, 


againſt whom it is committed. 


As the Offence of High Treaſon is of the moſt dangerous, and fatal, 


Conſequence to the Community, it has, in order to deter Men from being 


guilty thereof, at ail Times been puniſhed, by the Law of England, with 


the utmoſt Severity. 


And it has, for the ſame Reaſon, been more garded againſt by LAW than 


any other Offence. 


To every other Felony an A&t is neceſſary : But the Intention to commit 
High Treaſon is, in ſome Caſes, 9 to the actual Commiſſion 


thereof. 


Petit Treaſon is the malicious taking away the Life of a Perſon, by one 
who is under ſome peculiar Obligation to preſerve, and defend, the Life 


ſuch Perſon. 


This Offence, which is of a very dangerous Example, has always been 
puniſhed, in England, with more Severity than any other Murder. 
Some Things, which relate to the Offence of Treaſon, have been already 


treated of; as Commitment for Treaſon, under the Title Commitment; 
Forfeiture and Corruption of Nen in Caſes of ne under the Title 


Forfeiture. 


What remains to be conſidered under this Title ſhall be diſpoſed i in the 
following Order: 


(A) Ok High Treaſon in the general. 


(B) Who are in a Capacity of being guilty of High 
Treaſon. 


(C) Againſt whom Digh Treafon may be committed, 
D) Ok the different Kinds of High Treaſon. 


1. In compaſſing, or imagining, the Death of certain . 
ſonages. ; 
2. In violating certain Perſonages. 
S In levying War againſt the King. 
In adhering to the King's Enemies. 
: In counterteiting the Great Seal, the Privy Seal, the Privy 
.- Signet, or the Sign Manual. 
6. In counterfeiting, or diminiſhing, the Money current, 
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which laſt Word is derived from the French Word Trabir, to 
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7. In 8 ee Money into the Realm. 

8. In ſlaying certain great Officers. 

9. In extolling, or maintaining, the Power of the See of 
Rome. 

10. In refuſing, a ſecond Time, to take the Oath of Su- 
premacy, 

11. In putting a Popiſh Bull i in Ure. 

12. In reconciling any Perſon, or in being reconciled, to 
the See of Rome. 


13. In receiving Popiſh Orders, or Education. 


14. In denying the Power of Parliament, to limit the Suc- 


- of the Crown, 
In affirming that any Perſon not in the Succeſſion, as 
"bs Law eſtabliſhed, has a Right to the Crown. 
16. In endeavouring to hinder the Perſon next in the Suc- 


ceſſion, as by Law eſtabliſhed, from ſucceeding to the 
Crown. 


17. In correſponding with the Pretender, or any of his 


Sons. 
18, In correſponding, or treating, with a Rebel or Enemy. 


(F) Df Petit Treaſon in the general. 


(5) Df the Different Kinds of Petit Treaſon. CY, 


1. In laying a Huſband by his Wife. 
2. In ſlaying a Maſter by his Servant. 


3. In flaying a Prelate by an Eccleſiaſtic, who owes Obe- 
dience to ſuch Prelate. 


(0) Ot the Indläment fo2 Treaſon. 


(H) Df the Trial of Treaſon. 


(I) Df the Evivence in Treaſon. 
(K) Of the Judgment in Treaſon. 


(4) Of High Treaſon in the general, 


c. 2, were before the making of this Statute we! Treaſon, 


ANY Offences, which ate not mentioned in the 25 Ed 3. K. B. 15 Treaſ. 


14. 


: 7 


P. C. 34. 
Ita was High Treaſon, to have compaſſed the Death of the Father, or Un- 3 bt. 7. 


cle, of the King. 


If one Subject of this Realm, inſtead of having ſummoned another to 14. 


answer in the King's Courts, had ſummoned him to appear before the Tri- 
dunal of a foreign Prince, this was High Treaſon. 


By the 25 Ed. 3. ft. 5. c. 2. After declaring divers Offences to be High 
Treaſon, it is enacted, That, becauſe many other Caſes of the like Trea- 
„ ſon may happen in Time to come, which a Man cannot think of nor 
© declare at LF if any other Caſe ſuppoſed to be High Treaſon, which 
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is not ſpecified above, doth hereafter happen before any one of the 
& Tuſlices, ſuch Juſtice ſhall not proceed to Judgment of Treafun, until the 
„„ (Cafe be laid before the King in Parliament, and it be declared, whether 


* 
- 


| it ought to be achudged a Treaſon, or another Felony.” 3 = 
3/11 22, 23. Notwithſtanding this Clauſe, ſome Juſtices did preſume to adjudge cer- E 
tain Offences, that are not mentioned in this Act, to be High Treaſon : "mm 
But they were for ſo doing, as it was very fit they ſhould, ſeverely = 
puniſhed, | | 5 7 
3 Ii}t. 8, 14. In Conſequence of the Power given by this Clauſe, divers Offences were 4 
a 235 by different Parliaments declared to be High Treaſon. ; 


3 N,. 14, 23. As ſome of the Ads of Parliament, by which theſe were fo declared, were 
penned in general Terms; others of them in particular Terms; and others 
in obſcure Terms; and as ſome Oifences, which had in ſome Parliaments mm 
been declared to be High Treaſon, were in other Parliaments declared not to be 
ſo; the Miſchiefs, which aroſe from the Difficulty of knowing what was 
or was not High Treaſon, became as great, as they had been before the 
making of the 25 E. 3. ft. 5. c. 2. 1 5 = 
la order to put a ſtop to theſe, it was by the 1 Mar. ft. 1. c. 1. par. 3. 
enacted, That from henceforth none Act, Deed or Offence, being by Act 
of Parliament made High Treaſon, by Words in Writing, Cyphering, 
& Deeds, or otherwiſe whatſoever, ſhall be taken, had, deemed or acyuciged, 
„ to be High Treaſon, but only ſuch as be declared and expreſſed to be 
„High Treaſon, in or by the Act of Parliament made in the Twenty- 
fifth Year of the Reign of the moſt noble King of famous Memory, 
Edward the Third, touching or concerning Treaſon or the Declarations 
« of Treaſon, and none other; any Act, or Acts of Parliament, had or 
„ made at any Time heretofore, or after the ſaid Twenty-fifth Year of the 
« Reign of the ſaid late King Edward the Third, or any other Declaration, 
or Matter, to the contrary in any wiſe notwithſtanding.Y 8=o—© 
The Conſequence of this Statute is, that no Offence is at this Day High 
Treaſon, unleſs it is declared to be ſo, by the 25 Ed. 3. ft. 5. c. 2. or has 
been made ſo by ſome Statute ſubſequent to the firſt Year of the Reign 
of Queen Mary. . 85 28 
Plawd. 86. And no Offence is to be adjudged High Treaſon, unleſs it be clearly, and 


| 187 - 1, liament; for no Statute, whereby any Offence is declared to be, or made, 


{1 High Treaſon, is to be extended by Equity. 
Bro.Treaſ ig. There can be no Acceſſary in High Treaſon. 
3 Inſt. q, 138. . | wt | 

A.. C. (27% S106 Hawk, P. C. 310. 


3 Ef. 21, And it ſeems to have been always agreed, that, what would have made 
138. Ee... Man an Acceſſary before the Fact in any other Felony, does make him a 
H. P. C. 127, Principal in High Treaſon. | 
215. | | 

2 Hawk. | 

P. C. 310. | | „% | | 

Dyer 296. It has been determined, that the receiving and aiding a Traytor, after 


Coniers's Cale. the Offence has been committed, does not, in the Caſe of counterfeiting the 
King's Money, make a Man a Principal in High Treaſon, 

3 Inst. 13, 8. But the better Opinion is, that the receiving and aiding a Man, who 

H. P. C. 127, has been guilty of counterfeiting the King's Money, makes the Perſon ſo 

rhe my doing a Principal in this, as well as in every other Species of High Treaſon. 

2 Hawk, 5 a | | | 

P. C. 3io. By the 7 Ann. c. 2 1. par. 1. it is enacted, That, after the firſt Day of 

| ce Fuly One thouſand ſeven Hundred and nine, ſuch Crimes and Offences, 

** which are High Treaſon within England, ſhall be conſtrued, adjudged, 
and taken to be High Treaſon within Scotland; and that no Crimes or 


** Offences ſhall be High Treaſon within Scotland, but. thoſe that are 
© High Treaſon within England, 
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Treaſon. q 109 


The © DiſtinRtion of High and Petty Treaſon was not las to hs Law 
of Scotland; for every Offence, which was by the Law of England Petit 
Treaſon, was by the Law of Scotland Treaſon. 

At this Day, an Offence, which is in England Petit Treaſon, is in Scot- 
land only a capital Offence: It being by the 7 Ann. c. 21. par. 7. enacted, 
« That Murder under Truſt, which was by the Law of Scotland Treaſon, 


« ſhall for the Time to come be only —— and decmed to be a ca- 
« pital Otience. a 


B) Wyo: arc fit a Capacity of be: ng guilty of 
High Treaſon, 


EA RY Subject, who is of the Age of ' Diſcretion, may be ouilty of 45 4 
High Trealon.” uy 


FE 


Nay; the Duty of Alleicves to the King i is ſo inſeparable from a Na- Inſt. 129. 


tural born Subject, that, notwithſtanding all he can do to renounce it, and! Hawk. 


transfer his Subjection to a foreign Prince, if he practiſes any T ns Which? C. 35: 


would be High Treaſon in any other Perſon, it is ſo in him. - 


In ancient Times, if a Madman had been guilty of an Attempt upon the 3 7. 6. 
Life of the King, it was High Treaſon. : 33 
But, ſince the Statute made in the Twenty- ffch Year of the Reign of 3 %%. 6. 

Edward the Third, the Words of which are, When a Man doth compaſs . 35˙ 
or imagine the Death of our Lord the King,“ it has bern held, that a 
Man, who is Non compos mentis, 1s incapable of compaſſing or imagining ; and, * 
conſequently, that ſuch a one cannot be guilty of that Species of High Trea- 
ſon, which conſiſts in compaſſing or imagining the Death of the King. 

By the 33 H. 8. c. 20. par. 1. it was enacted, * That, if any Perſon ſhall 
commit High Treaſon, when he is of good and whole Memory, and after 
Accuſation, or Confeſſion, thereof ſhall fall to Madneſs, the Treaſon 
done by ſuch Perſon may be tried in his Abſence ; and that the Offender. 
ſhall, if found guilty, ſuffer ſuch Pains and Forfeitures, as if he had been 
of good and whole Memory, and had been perſonally arraigned.” 

And by Par. 2. it was ænacted, That, if any Perſon ſhall be attainted 
of High Treafon, and afterwards fall into Madneſs, he ſhall notwithſtard- 
ing ſuch Madneſs have and ſuffer Execution.” 

But this cruel Law was, as it was highly reaſonable it ſhould, ſoon re- z hp. 4, 6. 
pealed; for the Deſign of all Puniſhment is Example, ut para ad Paucbs, 
metus ad omnes, perveniat : But, when a Madman is cxecuted, it is both a 
miſerable Spectacle, and an Inſtance of extream Inhumanity and Cruelty ; 
and the Execution of ſuch a Man can be no Example to others, 


The Huſband of a Queen Regnant may be guilty of High Treaſon againſt 3 7. „ 
ſuch Queen; becauſe ſhe is, in the Eye of the Law, a diſtinet Perſon to di- 
vers Purpoſes from her Huſband. 
And, for the ſame Reaſon, a Queen Conſort may cn High Treaſon Ilid. 
againſt the King her Huſband, 
An Alien, who comes into the Kingdom! in a hoſtile Manner; is not guilty 5 * 11, 
of High Treaſon 3 becauſe he owes no Allegiance to the King. | $4 45 6. 3 
Salt. 632. 
But, if any , bahn Suden of a foreign Prince came at firſt peace- 7 Rep. 6. 
ably into the Kingdom, and has lived here ſome Time, he may commit C Caſe. 
High Treaſon: For, as he has enjoyed the Protection of the King, a ? 4 4 


* 1 „* = ig 
local Allegiance is in Return due from him. | | — 5 
Vor. V. 8 1 Ans 


alt. 632. 


| — —ꝛ ———ñ— ͤ—ä— —— — 
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110 Lreaſon. 1 


An Ambaſſador from a foreign Prince may be guilty of High Treaſon 3 


7 Rep. becauſe, as he came into the Kingdom in a friendly Manner, and has enjoyed 
1 the King's Protection, a legal Allegiance is due from him. 

(C) Againſt whom High Treaſon may be 

3 bt 7 HE Offence of High Treaſon may be committed againſt any Perſon, 

7 955 T who is in the actual Poſſeſſion of the Crown, although ſuch Perſon is 

p, only King or Queen de Fafo, and not de Jure; for, as the Lives and Pro- 

b perties of the People are protected, by ſuch King or Queen, during his or 

her Adminiſtration of the Laws, Allegiance and Subjection are due in Re- 

turn for this Protection” 3 ; 

3 Inft. 7. Nay it has been held, that, if any Offenee amounting to the Crime of 

Bro. Triaſ. High Treaſon, has been committed againſt a King de Fallo, and the King 

p.10. de Jure afterwards comes to the Crown, this Offence is ſtill puniſhable as 


1 * High Treaſon; E 


„„ By the 11 E. 7. c. 1. it is enatted, © That no Perſon, who attehds upon 


« the King for the Time being, to do him true and faithful Service of Al- 
©. legiance, or is in other Places, by his Commandment, in his Wars, within 
<« this Land or without, ſhall for the ſaid Deed be convicted of High 
e Treaion: 55 | TRE 

And it is in the general true, that the Offence of High Treaſon cannot 


3 c. only due to the latter. 
Kel. 15. It was indeed reſolved, after the Reſtoration of King Charles the Second, 


The Caſe of the that all the Acts, which had been done to 1 his acquiring the actual 
Regicides. Poſſeſſion of the Crown, were High Treaſon. 55 
But this Reſolution does not contradict the Doctrine juſt now laid down: 


1 Kb. 315, For it had been firſt reſolved, by the ſame Judges, that this Prince, notwith- 
454. ſtanding he had been for ſome Years hindered from exerciſing the regal Power, 
1 Hawk. had been all that Time King de Fado, as well as King de Jure; and it is cer- 
P. C. 36. tain, that no other Perſon had, during this Time, been in the actual Poſ- 
ſeſſion of the Crown. 5 

3 Inft. 7. The Crime of High Treaſon may be committed, againſt the Perſon on 
Watſon's whom the Crown rightfully deſcends, before he or ſhe is crowned for it 
7" 8 has been determined, by all the Judges, that the Coronation of a King or 
Haul. Queen is only a Solemnity. 

P. C. 36 | = Fo | 

3 H. 7. As there would moreover be a Failure of Juſtice, if there was not al- 
1 H. H. P. C. ways a Perfon, in whoſe Name the Laws may be adminiſtered, it is a Maxim 
101. of Law, that the King never dies; and conſequently High Treaſon may be 
2 C56. committed againſt a King before his Proclamation: For he becomes King 


immediately upon the Death of the Perſon to whom he ſucceeds. 
But, if the Perſon, who is next Heir to the Crown, is of the Popiſh Re- 
ligion, or has married a Papiſt, the Crime of High Treaſon cannot be com- 


mitted againſt ſuch Perſon : for by the 1 FV. & M. ſt. 2. c. 1, par. 9. it is 


enacted, That every Perſon, who is or ſhal} be reconciled to, or hold 

** Communion wich, the See or Church of Rome; or ſhall profeſs the Popiſh 

Religion; or ſhall marry a Papiſt; ſhall be exgluded, and be for ever in- 
3 Be © . 
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the Letter of them, it has been held, 
or imagine his Deatn. 


retains the Title of Queen, ſhe is not the Conſort of a King Regnant. 


* 


is not High Treaſon to compaſs or imagine her Death; becauſe ſhe ceaſes to 


next Son; becauſe he thereby becomes the eldeſt Son and Heir. 


was not High Treaſon, 
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« capable to inherit, poſſeſs or enjoy, the Crown and Government of this 
© Realm, and Ireland, and the Dominions thereunto belonging, or any 

Part of the ſame ; or to have, uſe, or exerciſe any regal Power, Autho- 
« rity or Juriſdiction, within the fame; and, in all and every ſuch Caſe 


< or Caſes, the People of theſe Realms ſhall be, and hereby are, abſolved 
« of their Allegiance.” 


1 


— 
— 


r 81 


o) Of the different Kinds of High Treaſon, 


1. In compaſling, oz imagining, the Death of certain Per- 
_ 155 C g 


BY the 25 Ed. 3. ft. 5. c. 2. par. 1. it is declared to be High- Treaſon, 
„When a Man does compaſs or imagine the Death of our Lord the 
g, or the Queen his Conſort, or of their eldeſt Son and Heir; and 
<< thereof be provably attainted of overt Deed,” 
This Clauſe does not expreſly mention a 
Conſtruction has been, that ſuch a 
Words our Lord the King. 


Queen Regnant-z but he's oy. q- ; 
1 it hi 1 „„ fo. CT &6 

Queen is within the Meaning of the 1 9 
: | | P. C. 36. 
The Huſband of a Queen Regnant ſeems to be within the Meaning of 3 %. 7- 
the Words, in this Clauſe, or the Queen his Conſort: But, as he is not within H 


i. 
that it is not High Treaſon to compaſs Fes 


This Clauſe does not extend to any Queen Dowager for, although ſhe 3 ft. g. Pe 
1 H. H. P. C. 


| 124. 
1 Hav. P. C. 37. 


And, if the Wife of a King Regnant is divorced a Vinculo matrimonii, it 3 I. 7 0 
be his Conſort. 1 | 5 
lf the eldeſt Son of a King or Queen Regnant dies, without leaving any 3 A. 8. 
Iſſue, during the Life of fuch King or Queen, this Clauſe extends to the r he 12. 
n 
But it has been doubted, whether, if the eldeſt Son of a King or Queen 1 H. H. P. C. 
Regnant dies, during the Life of ſuch King or Queen, and leaves Iſſue a 125, 126, 
Son, it be High Treaſon to compaſs or imagine the Death of ſuch Son. | 

Ic is ſaid, that the eldeſt Daugher of a King or Queen Regnant is not 1 H. H. P. C. 
within the Meaning of this Clauſe, 1 126, 127. 

In one Book this Difference is taken, that this Clauſe does not extend to 3 %. 9. 
2 collateral Heir apparent, who is only proclaimed Heir apparent: But that, 
if ſuch collateral Heir apparent is declareq to be Heir apparent, by an Act 
of Parliament, it extends to him. Lg „ 3 | 

But in another Book it is dqubted, whether any collateral Heir apparent 1 H. H. P. C 
is within the Meaning of this Claufe. = ins 125. 
As the Words in this Clauſe compaſs or imagine do imply Deſign, it fol- 3 l. 6. 
lows, that the taking away the Life of one of the Perſons included therein is! . 
2 High Treaſon, unleſs it be accompanied with ſome Circumſtance of * * 357 

1 n. | | n | 

2 before the making of this Act it was held, in the Caſe of Sir Walter 3 typ. 6. 
Nirrel, who ſhot an Arrow, by which William Rufus was killed, that the 1 Haw. 
taking away the Life of this Prince, by the accidentaſ glancing of ſuch Arrow, ©: C 35. 


But, 


— — — — > : — 5 
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I Hawk, P. C. 56. | 


H. P. C. 127. with any Circumſtance of Aſſent, or Approbation, is an overt Act of this 


P.C. 56 traiterous Intention. 


the Regicides, 


5 Deſign, is an overt Act of eee imagining the King's Death: 
4's . Becauſe, if this Deſign is carried into | 


But, wherever any Deſign upon the Life of one of the Perſons compte 
hended in this Clauſe is manifeſted by an overt Act, this, alchough ſuch 
Deſign is not afterwards carried into Execution, is High Treaſon; fer 
che Words of the Statute are doth compaſs or imagine. 5 
3 Inft. 12. If divers Perſons meet to conſult the Deſtruction of the King, this is, in 


* 


: 4nd. 104. every one of them, an overt Act of compaſſing or imagining his Death. 
Kel. 17, 21. | 


3 Infl. 140. Nay, the Knowledge of a Deſign to deſtroy the King, if accompanied 


Kel. 17, 21. . T 2 
1 Hawk, P. C. Species of Treaſon 


38, 56. | 


Kel. 17, 21. If a Man, knowing that a Meeting is to be held to conſult the De- 
The Caſe of ſtruction of the King, goes to ſuch Meeting, this, although when there he 
ay 0% po he ſays nothing, is Evidence of his Aſſent to, or Approbation of, the 
1 5 4 wag CH LO, 
Kl. 17,21, If a Man, who has once been accidentally preſent at an Aſſembly to con- 
The Caſe of ſult the Deſtruction of the King, goes a ſecond Time to ſuch an Aſſembly, 
1 _ is allo Evidence of his Aſſent to, or Approbation of, the traiterous 
eſign. | | 8 

dE 7 Many other Acts, beſides ſuch in which the Deſign, in the firſt In- 
ſtance, is to take away the King's Life, are overt Acts of this Species of 

Treaſon. 5 %%% ou 1 

3 If. 14. If a Man incites a foreign Prince to invade the Realm, this is an overt 
H. P. C. 13. Act of compaſſing or imagining the King's Death; becauſe it has a di- 


Des 4 rect and natural Tendency to bring his Life into imminent Danger. 
awk, © | | N | . 8 


F. e. 35. 


3 Inft. 12. The aſſembling of Men, with an Intention of compelling the King to 
H. P. C. 13. comply with certain Demands is, for the ſame Reaſon, an overt Act of this 


Kel. 21. Species of Treaſon. 
Moor 621. | | 


106 12 divers Perſons are aſſembled for the Pur oſe of impriſoning the 
H. P. C. 11. King, this is likewiſe an overt Act, in every one of them, of compaſſing or 
1 Hawk. imagining his Death: Becauſe it is very likely, that ſuch Impriſonment will 
P. C. 35. end in his Death. | | . | | 
Bro. Treaſ. It has been doubted, whether an aſſembling of Men, with a Deſign to de- 
el. 24. poſe the King, is an overt Act of this Species of Treaſon; becauſe it is ſaid, 

„ ny ny be a Deſign to depoſe the King, without intending to take away 

Is Life. | | 


3 * 6, 12. But it ſeems to be the better Opinion, that the aſſembling of Men, with ſuch 
H. F. C. 11. 


; . to Execution, the Death of the King 
1 Hawk, will in all Probability be the Conſequence thereof. e 
P. C. 35. | 1 | | 


3 Inft. 14. Coke, Chief Juſtice, was of Opinion, that the levying of War againſt the 
King is not an overt Act of compaſſing or imagining the King's 
Death; for that ſuch levying of War, which is by this Statute declared 10 

be one diſt inc Species of High Treaſon, can never be an overt Act of ano- 

ther Species of High Treaſon; becauſe, if it ſnould be held ſo to be 

diſtinct Species of High Treaſon would be confounded. 


Rel. 20, 21. But it has been reſolved, by all the Judges, that, although Perſons do 
8 actually levy War, ſo that they may be indicted for the Treaſon of levying 


War, they may nevertheleſs be indicted for compaſſing or imagining the 


, two 


2 6 | King's 


e 4. at. DAM. Mn ** <A. „* 2 ; A 


- Treaſon, | 113 
King's Death; and that ſuch levying ot War may be laid as an overt Act of 
the compaſſing or imagining. | | | 3 
And in this Caſe, beſides expreſly denying what is laid down in 3 Inf. 14. 
to be Law, it is ſaid, that, what is there laid down, is contrary to the 
Caſes of Lord Cobham and the Earl of Eſſex, which are cited by Coke, Chief 
Juſtice, but two Pages before; in the laſt of which it had been held, that 
the gathering Men together, with a Deſign to compel the Queen to comply 
with certain Demands, was an overt Act of compaſſing or imagining her 
Death. Fn | | 
But perhaps, upon conſidering the two Paſſages, they will be found quite 
conſiſtent. 5 ade cen e 
The Deſign, in the Caſe of the Earl of Eſex, was to get the Queen into 3 1. 12. 
the Power of the Perſons aſſembled. 
But in the other Paſſage Coke, Chief Juſtice, only ſpeaks of a levying 3 Df. 14. 
War againſt the King generally. | . 3 5 
Now, whether both theſe Propoſitions, that a levying of War with a 
Deſign againſt the Perſon of the King is an overt Act of compaſſing or 
imagining his Death, and that a levying of War againſt the King generally 
is not ſo, are or are not Law, there is certainly no Contradiction in 
them. | = | | | | | | 
And it may be fairly inferred, from what is laid down in two modern 
Books, that both theſe Propoſitions are Law. 


In one of theſe it is ſaid to have been reſolved, by the Court of King's 11 Mod. 322. 
Bench at a Trial at Bar, that a Conſpiracy to levy War in order to depoſe + 8 
the King, which is the Civil Death of the King, is an overt Act of compa g. 
ſing or imagining his Death: But that a Conſpiracy to levy War generally is 
not ſo; becauſe there may be ſuch a levy ing of War as is treaſonable, with- 
out any Intention of depoſing the King. 5 
And Mr. Serjeant Hawkins, in ſpeaking of this Point, uſes theſe Words, 1 Haw#: 
It has been adjudged, that the levying of War againſt the King's Perſon, C38. 
* or the bare conſulting to levy ſuch a War, is an overt Act of compaſſing 
te or imagining his Death: But he does not ſay, that the levying, or con- 
ſulting to levy, a War againſt the King generally is fo. _ | 
It ſeems to be agreed, that the publiſhing of written or printed Words 
may be an overt Act of compaſling or imagining the King's Death. Ry 
And it has been held, that the Printing a Book, containing treaſonable ee hn 
; 5 and ſending it, in a Box, to the King is a Publication of ſuch 6,6 
00k, i 3 
If any Words in Writing or Print are publiſhed, which have a direct Ten- Der, 298. 
dency to alienate the Affections of the People from the King, ſuch Publi- 23 
cation is an overt Act of compaſſing or imagining his Death: Becauſe this P. C. 36. 
will in all Probability be the Conſequence thereof. 5 5 
The publiſhing a printed Book, or ſending a Letter, to incite a foreign 3 I. 14. 
Prince to invade the Realm is an overt Act of this Species of Treaſon ; for, I. F. C. 13. 
if an Invaſion is made, the King's Life would be in Danger. - 5 
If a Book is publiſhed, in which it is aſſerted, that it is high Time for the £/ 22, 23. 
People to take the Government into their own Hands, and that it is an ho- 7's Cale. 
nourable and conſcientious Act, to caſt off their Allegiance and put the King | 
: to Death, this is an overt Act of compaſſing or imagining his Death. | | 
— It has been held, chat to publiſh, in Writing or Print, a Prophecy of? Rell, Rep. 
= tbe King's Death is an overt Act of this Species of Treaſon, | 1 


Caſe. 


But in another Book it is ſaid, that to prophecy the King's Death does: g. H. F. C. 
dot ſeem to be an overt Act of this Species of Treaſon, — 
And it is laid down, that to calculate the King's Nativity is not an overt * P. C. 11. 


Act of compaſſing or imagining his Death. 5 $3 H. F. C. 


"Ih Treaſon. 


P. C. 38. Species of Treaſon ; becauſe they may have been written merely by Way of 


St. P. C. 2. But it ſeems to be the better Opinion, that Words alone may, in ſome 


. 875 | Theſe Words, FI meet the King, I will kill him, have been held to be an 


723: 
| Loxwick's Caſe. [ 


2 Roll. Rep. 89. It has been held, that the Writing of Words, which contain a Treaſon- 
Williams able Poſition, does, although the ſame are never publiſhed, amount to an 


poet overt A& of compaſſing or imagining the Death of che King : For that 


Sidney Cale. Scribere eſt agere. =. - 
Gro i >: But it ſeems to be the better Opinion, that the Writing of ſuch Words 
1 Hawk. does not, unleſs the ſame are publiſhed, amount to an overt Act of this 


„ 
„ 
e 
e 


Amuſement, and without any traiterous Deſign. | _ 
\ i; 1 It is laid down in ſome Books, that the bare ſpeaking of Words can ne- 
38. * ver be an overt Act of compaſſing or imagining the King's Death; and, 
i H. H. P. C. from the ſpecial Acts of Parliament, made at different Times after the 
111, 112. 25 Ed. 3. ft. 5. c. 2. to attaint Perſons guilty of ſpeaking treaſonable Words, 
| it is inferred, that ſuch Words were not an overt Act of compaſſing or ima- 
gining the King's Death, within the Meaning of this Statute z for that, if 

they had been ſo, ſuch ſpecial Acts would have been quite Nugatory. 


PS Caſes, be an overt Act of this Species of Treaſon ; for that Words are the 


1 Lev. 57. Moſt natural Way of expreſſing the Imagination of the Heart. 
Salk. 631. Ds | h | 8 | 
3 Mod. 5 5. 1 Hawk. P. C. 39, 40. = 
Se. P.C. 2. The ſpeaking of any Words, which plainly ſhew a Deſign to take away 
N * the King's Life, is an overt Act of compaſſing or imagining his Death: 
Mad. 5 5. Although ſuch Deſign be future or conditional, or both future and con- 
1 Hawk. ditional. 1 e ; 

© C. 39. | | 


Alleock's Cale. gyert Act of this Species of Treaſon. 


1 Roll. Reg, It has alſo been determined, that theſe Words, the King, being excommunicate 
185. by the Pope, may be depoſed and killed by any ' whatſoever ; which Killing is not 
Owwen's Cale. Murder, are an overt Act of this Species of Treaſon. EY 
4 Stat. Tri, And it was ſaid by Holt, Chief Juſtice, that it is not neceſſary, that the 
Words ſhould in ſuch Caſe be expreſs : For that any Words, provided the 
ury are plainly and clearly ſatisfied, from the Tenor of them, that the 
peaker has been engaged in a Deſign upon the King's Life, are an overt 
Act of compaſſing ot imagining his Death. g. 
Cro. Car. 125. But it ſeems to be agreed, that, if the Words ſpoke are only in Contempt, 
Fixes Cale. or in Diſgrace, of the King's Perſon, as if they charge him with ſome per- 
7 ſonal Vice, or with ſome perſonal Defect, ſuch Words are not an overt Act 
m0 compaſſing or imagining his Death. 5 - 
Yelv. 107 It has been held, that to ſay the King is a Baſtard, or to ſay 
2 Rell. Rep. ꝙo. another Perſon has a better Title to the Crown than him, is an overt 
| Paim. 426. Act of this Species of Treaſon; becauſe it diſcovers the Mind to be 
traiterous 5 ”— | 
Sall. 631. But the better Opinion is, that no looſe Words, which are ſpoke with- 
Charzock's out Reference to any Act or Defign, do amount to an overt Act of com- 
| 1 paſſing or imagining the King's Death: Becauſe it is not certain, that the 
P. C. 39, Speaker has any Deſign upon his Life. „„ 


2. In violating certain Perſonages. 

By the 25 Ed. 3. ft. 5. c. 2. it is declared to be High Treaſon When 

ea Man doth violate the Conſort of the King, or the eldeſt Daughter 

of the King, not being married, or the Conſort of the eldeſt Son and 
Heir of the King; and thereof is provably attainted of avert Deed.” 

3 ft. 9. The Word violate, in this Clauſe, means carnally know; for the Man, 

who has had carnal Knowledge of the Body of one of the Perſonages 

one . 8 _— 8 


— —-— 


x Lreaſon. 5 n 


therein — with her Conſent, is equally ny of High Treaſon, 
as if he has had it by Force. 
And, when ſuch carnal Knowledge is had with the Conſent of one of theſe 3 5 9. 


Perſonages, ſhe, as well as the Man, is guilty of High Treaſon. H. P. C 


5 


This Clauſe does not extend to the Violation of a Queen „ or of a 77 Inſt. 8, 9. 


Princels Dowager ; z becauſe neither of theſe is a Conſort. wy oy 12. 
AawW 


| P. C. 37. 
And, if one of the Perſonages, whom it would have been High Treaſon 3 7%. 
to have violated during the Coverture, is divorced a Vinculo matrimonii, it is 1 H. 1 7. C. 
not High Treaſon to violate her; for ſhe ceaſes to be a Conſort. 124. 
Ic is laid down, that the eldeſt Daughter of a Queen Regnant, although 3 * 
not within the expreſs Words of this Clauſe, is clearly within the Mean- 1 C 12. 


awk. 


ing of it. . Lp 8. 


If the eldeſt Daughter of a King or Queen Regnant dies, during the Life 3 5%. * 
of ſuch King or Queen, the Violation of that Daughter who thereby be- 


comes the Eldeſt, while ſhe is unmarried, is High Treaſon; for the Words, 


in this Clauſe, Elac Daughter, mean the eldeſt Daughter at the Time of the 
Violation. 

As it has been before ſhewn, who is eldeſt Son and Heir of a King or Ante 111. 
Queen Regnant, within the Meaning of this Statute, it is ſufficient in this 
Place to fay, that the Violation of the Conſort of ſuch an eldeſt Son and 
Heir is High Treaſon. 

No Conſpiracy, although the [mention of the Conſpirators is, to bring 3 It 8 
about the Violation of one of the Per ſonages comprehended in this Clauſe, H. F. C. 13, 14. 
does amount to an overt of this Species of Treaſon; for, as the Words of! NOD 
it are doth violate, an actual Violation is neceſſary ro the Completion of * 


this Offence. 


But, if there has been ſuch a Conſpiracy, and the intended Violation is 3 bp. g, 
afterwards perpetrated, the Conſpiracy is an overt Act, in every one of 10, 138. 


the Conſpirators, of this Species of Treaſon: : For there can be no Acceſſary - - 45 


in * Treaſon. wo . 


„ 


3. In levying War again the King, 


By the 2 5 Ed. 3. ft. 5. c. 2. it is declared to be High Treaſon, « When 
© a Man doth * War againſt our Lord the King, within his Realm, 


„ and thereof is provably attainted of overt Deed.” 


Although this Clauſe does not expreſly mention a Queen Regnant, the 3 Io. 7. 
Conſtruction has been, that ſuch a Queen is within the Meaning of the H. P. a 12. 
Words our Lord the King. 1 Hawk. 

| P. C. 36. 

As the Words of this Clauſe are dotb levy War, no Conſpiracy, with a De- 3 bf. 9 
ſign of levying War againſt the King, does amount to an overt Act of H: P 
this Species of Treaſon ; for this Offence « cannot be without an actual le- 25 1 
vying of War. ; 5 | . P. C. 38. 

But, if there has been ſuch a Conſpiracy, and the intended War is after- 3 bf. 9s 
wards levied, the Conſpiracy is, in every one of the Conſpirators, an overt J7 , 7 
Act of this Species of Treaſon: For there can be no Acceſſary in High K Kl. 19. * 
Treaſon. 1 Hawk. 

Every aſſembling of a Number of Men, alchough theſe are armed with P. C. 38. 
Weapons offenſive and defenſive, is not ſuch a levying of War againſt the 
King, as is within the Meaning of this Clauſe. 

For it is, by another Clauſe thereof, declared, That, if any Man of 
* this Realm doth ride armed, openly « or ſecretly, with a Number of — 

1 . | 66 


116 f Treadon. 
« ed Men, againſt any other, to ſlay him or to rob him, or to take bim 
ee and detain him, until he pays a Fine or a Ranſom for his Deliverance, 
« it is not the Intent of the King and his Council, that in this Caſe it be 
« adjudged High Treaſon ; but that it be adjudged Felony, or Treſpaſs, 
&« according to the Law of the Land heretofore uſed, and according to 
e what the Caſe may require.“ | | 
Popb. 121,122. And it has been held, by all the Judges, that it is lawful for all the King's 
2 And. 67. Subjects to arm themſelves, without having any ſpecial Commiſſion for fo 
| doing, in order to ſuppreſs a Riot, or a Rebellion, | 
1 H. H. p. C. As Ireland, and the Iſlands of Man, Ferſey, Guernſey, Sark, and Alderney, 
155. although Part of the Dominions thereto belonging, were not heretofore Part 
1 Hawk. of the Realm of England, nor are at this Day Part of the Realm of Great 
A 5 43- Britain, a treaſonable levying of War, in any of theſe Places, is not a levy- 
2 Hawk, i af ths At... , 5 , 
P. C. 223, ing of War within the Meaning of this Statute, becauſe it is not a levying 
of War againſt the King within his Realm. "4 7 
Theſe Words within his Realm could not, after the Union of the two 
Kingdoms, have had any other Meaning than the Realm of Great Britain, 
and conſequently there could ſcarce have been a Doubt raiſed, that a War 
levied for a treaſonable Purpoſe in Scotland, would have been a War againſt 
the King within his Realm. In An ww me 6 
But, to prevent all Poſſibility of ſuch a Doubt, the Laws of England, 
concerning High Treaſon, are by the 7 Ann. c. 21. par. t. expreſly ex- 
tended to Scotland: it being thereby enacted, That ſuch Crimes and Of- 
“ fences, which are High Treaſon within England, ſhall be conſtrued, ad- 
TE © judged and taken, to be High Treaſon within Scotland,” - | 
Rel. 78; In ſome Books it is ſaid, that, if a Number of Men are aſſembled in a 
1 Hawk. Woar-like Manner, with a treaſonable Deſign, and do begin to carry this b 
P.C.37- Force into Execution, this is an overt Act, in every one of the Perſons ſo 
aaaaſſembled, of levying War againſt the King. Ho | 
3 Inſt.g, 10. But, in other Books, and in other Places of theſe Books, it is laid down, 
- - C. 14+ that the being one of the Perſons ſo aſſembled is an overt Act of this Spe- 
57:2, cies of Treaſon, although no Act of Violence is committed, eee 
P. C. 38. And the latter ſeems to be the better Opinion. 


Mad (1 — Wy * — 


3 Stat. Ji. 37. For in a modern Caſe, it was held, that, if a Number of Men, armed 
Vaughan's with Weapons offenſive and defenſive, are aſſembled for executing a trea- 
_ Caſe. ſonable Deſign, this is an overt Act, in every one of them, of levying 
Es War againſt the King, although nothing further is actually done. | 
3 lib. io. But the being in Company with ſuch as are guilty of levying War 
H. P. C. 14. againſt the King is not, in all Caſes, an overt Act of this Species of 
Kel. 79. Treaſon. . | SE : 
3 Inf, 10. It was found by a ſpecial Verdict, that divers Perſons, who were in com- 
| pany with thoſe who had levied War againſt the King, had joined them 
pro timore mortis, et quod receſſerunt tam cito quam potuerunt, It was adjudged 
that this was not an overt Act of levying War againſt the King; becauſe it 


3 was for fear of Death, | 1 8 
Kel. 73, 79. It was found by a ſpecial Verdict, that the Defendant, who was in Com- 
N 05 pany with the Inſurgents, hallowed, and had a Staff in his Hand; and that, 
148% while he was amongſt them, he was knocked down by one of the King's 
585 g y g 
| Soldiers, who came to ſuppreſs them, and was then taken: But, as this Ver- 
dict did not find that he had conſented to the Inſurrection, or was aiding 
or aſſiſt ing therein, the Judges all agreed, that this was no overt Act of le- 
vying War againſt the King; becauſe it is poſſible, that he might have been 
there only out of Curioſity. ng: 
I or 621, But, if a Man has attended one of the principal Perſons amongſt the In- 
622. ſurgents, from the beginning of the Inſurtection, this, although he was not 


ge 76, 77- privy to their Deſign, is an overt Act of this Species of Treaſon. 


N C. 37. — 


5 Every 


— * * 9 . 1 &4 1 * . 


Treadon. „„ 


— — W 2 1 8 23 


* 


— — 


Every aſſembling of a Number of Men, in a War-like Manner, with a 3 /. 9. 


2/1. 
Deſign to withſtand the King's lawful Authority, is an overt Act of this + 8 
Species of Treaſon. C. 37% 


The defending of a Fort, or of a Caſtle, againſt che King's Forces is an Bro. Treas ,___— 


pl. 24. 
3 bit. 10. 
. 4. 


An Inſurrection, to raiſe the Price of Servants Wages, was held to be an 3 Iaſt. 10. 
overt Act of this Species of Treaſon: Becauſe, as this was done in Defiance 


overt Act of levying War againſt the King, 


of the Statute of Labourers, it was done in Defiance of the King's Au- 
thority. | 


It is faid in ſome Books, that if a Number of Men aſſemble, in a War-like 3 7-4 g. 
Manner, in order to break open a Gaol, and ſet Priſoners at Liberty, this 2 4d. 4- 
is an overt Act of levying War againſt the King. | 

In other Books, a Diſtinction is indeed taken, between an Inſurrection K.. 75, 77. 
with a Deſign to ſet only one Priſoner at Liberty, and one with a Deſign to Fentr. 25 l. 
break Priſons in general, and to ſet all Priſoners at Liberty. 

But this Diſtinction, beſides its not agreeing with what is laid down in 


the Books juſt now cited, does not ſeem to be well founded; for, as every 
Priſoner is confined by the King's lawful Authority, the ſetting of any one 


at Liberty, by a Number of armed Men, is a Withſtanding of his lawful 
Authority in an hoſtile Manner, . 5 „ 
Every Aſſembling of a Number of Men, in a War-like Manner, with 37%. 9, 10. 


an Intention to reform the Government, or the Law, is alſo an overt Act Pops, 122. 


Kel. 76, 77. 
1 Hawk, 
| | SE | op 

The Earl of Eſex went from his Houſe, with a Number of armed Men, Mor 621. 

to the City of London, and prayed the Aſſiſtance of the Citizens to force his Earl of E/- 

Way to the Queen, in order to remove his Enemies from her Perſon, “* Caſe. 

This was adjudged an overt Act of levying War againſt the Queen. 1 
A Number of Perſons, armed in a warlike Manner, were aſſembled with Ce. Car. 589. 

a Deſign to ſeize the Archbiſhop of Canterbury, who was one of his Majeſty's Bd Caſe. 

Privy Counſeliors. This was held to be an overt Act of this Species of 

Treaſon. „ | : 
An Inſurrection, with an Intention to alter the Religion eſtabliſhed by 3 i. 9. 


of this Species of Treaſon. 


Law, is an overt Act of levying War againſt the King. a 4 . 
e | = oph. 122. 
: t Hawk, P. C. 37. 


Deſign to redreſs any publick Grievance, is likewiſe an overt Act of this E. F. 


Every aſſembling of a Number of Men, in a warlike Manner, with a 3 If N 
14. 
Species of Treaſon : Becauſe this, it being an Attempt to do that by pri- - 1. 71. 


R ; , Sid. 358. 
vate Authority, which only ought to be done by the King's Authority, is! . 
an Invaſion of the Prerogative. | 1 P. C. 37. 


An Inſurrection, with a Deſign to pull down bawdy Houſes in general, l. 75. 
was held to be an overt Act of this Species of Treaſon. TE Sid. 358. 

If a Number of Men aſſemble, in a warlike Manner, with a Deſign 3 J. 10. 
to throw down Incloſures in general, this is an overt Act of levying War H. F. C. 14. 

8 "oP I Hao. 
againſt the King. PEG ay 

But, if a Number of Men are fo aſſembled, with an Intention of only 3 17. 10. 
throwing down a particular Incloſure, by which they are prevented from H. P. C. 14. 
enjoying a Right of Common, this may amount to 2 Rout, or to a Riot : CES 
But it is not an overt Act of levying War againſt the King; becauſe the De- *” 
ſign, in this Caſe, is the Redreſs of a private Grievance, 


Vox. V. 15 STA 4. Ju 


4. In adhering to the King's Enemies. 


|! 55 the 23 Ed 3. F. 5. c. 2. it is declared to be High Treaſon, When 

0 e Man is adherent to the Enemies of our Lord the King in the Realm, 

[ giving them Aid or Comfort in his Realm or elſewhere; and thereof is 

ba | e provably attainted of overt Deed.” 

= 1 A Queen Regnant is not expreſly mentioned in this Clauſe: But the 

| | | H. P. C. 12. Conſtruction has been, that ſuch a Queen | Is within the Meaning of the 

{ p law. Words our Lord the King. 

| The Word Enemies is not, in this Clauſe, confined to the Subjects of a 

li State at War with the King; for, if any of the Subjects of a State in 
Amity wich the King have actually commenced, or have made Preparation 
for the commencing of Hoſtilities againſt the King g. all ſuch are his Ene- 

mies within the Meaning thereof. 
3 bf. 11. It was held, that the Scots, who invaded the Realm in the Reign of 
_ Queen Elizabeth, were the Queen's Enemies; alchough there was at that 


's Caf 
| 228 yo 5. Time no War betwixt England and Scotland. 


2 


5 Stat. 7ri.37. If the French King ſhould, in Time of Peace, ſend an Army to one of 
Vaughan's the Sea Ports of France, with a Deſign to invade any Part of the King's 


Caſe. Dominions, every French Subject in that Army would be one of the King's 
10 Enemies. 

9 5 | It is not neceſſary, by the Words of this Clauſe, that the Adhering to 
jy 5 | the King's Enemies ſhould be againſt the King himſelf. 

i Salk. 635. And the Conſtruction has been, that an Adherence to the Subjects 
& Haugbans of a State at War with the ** againſt the King's Allies, is Thigh 
9 Caſe. Treaſon. 

0 | 1 Hawk. 

4 | P. C. 38. 


=: 3 1yt. 11. The aiding or comforting of the King's Subjects, wks bins levied War 
1 | H. P. C. 15. againſt him, makes the Perſon, who does this, a principal in the Treaſon 
8 | 1 Hawk, of levying War: but it is not an Adherence to the King's Enemies ; ; becauſe 
10 . P. C. 38, 56. ſuch Subjects are not Enemies but Traitors. 

Salk. 635. But, if any Subjects, even ſuch as are natural born ones, of a State in 

Vaughan's Amity with the King are in the Service of a State at War with the King, 

9 the giving Aid or Comfort to theſe is adhering to the King's Enemies; for 
9 they are to be conſidered, by all States except that in which they were borne, 
in Le, | W as the Subjects of the State in whoſe Service they are. 


i 3 1 eh No Conſpiracy, with an Intention to give Aid or Cotnfort to the King's 
0 H. P. C. 13, 


= pr hs 14. Enemies, does amount to an overt Act of this Species of Treaſon; for, as 
| Pi. C. 38. the Words of this Clauſe are is adberent, an actual Adherence is neceſſary 
1 co the Completion of this Offence. | 
10 3 Inf.g, But, if there has been ſuch a Conſpiracy, and the intended Aid or Com- 
bY | 1 16 159. fort is afterwards actually given, the Conſpiracy is an overt Act, in every 
Kel. 19. one of the Conſpirators, of this Species of Treaſon: For there can be no H 
1 Hawk. Acceliary 1 in "FIR Treaſon. m=- 
8 3 Inſt. 10. The giving any Kind of Aid, or Comfort, to the King's Enemies is aan 
4 H. k. G. 14. overt Act of adhering to them. | . 
k . 38. | . 


3 Inf. 10. If a Caſtle belonging to the king is ſurrendered, for Reward, to his Ene- ö 


0 * Ls C. 14. mies, this is an overt Act of adhering to ſuch Enemies. 
| | aWwR. 


P, C. 38. 


The 


* 
** 


Treaſon. 119 


The inliſting of a Man for, and ſending him into, the Service of a 2 Ventr. 315. 
State at War with the King is an overt Act of this Species of Treaſon ; IT 8 
although the inliſted Man is never preſent in any Action. 5 

The being inliſted for, and entering into, the Service of a State at War Sa/k. 635. 
with the King is likewiſe an overt Act of this Species of Treaſon. _ 
If a Man takes a Commiſſion, tg cruiſe, in one of the Ships of a State 5 Stat. Tr.37: 
at War with the King, againſt the King's Ships, or againſt the Ships of his % 's 
Subjects or Allies, and goes on board ſuch Ship, it is an overt Act of this 8 6 
Species of Treaſon; although he never commits any Act of Hoſtility. 83,5 

But, if a Subject of this Realm reſides in a foreign State, which is at 1 H. H. P. C. 
War with the King, without giving any Aſſiſtance to the carrying on of 105: 
ſuch War, this is no overt Act of adhering to the King's Enemies. 

Im a very late Caſe, it was inſiſted for the Defendant, at a Trial at N. S. Re. 
Bar, that the ſending Letters of Advice, or Intelligence, to the Subjects of Here's Caſe, 
a State at War with the King was not an overt Act of this Species of Trin. 31 G. 2. 
Treaſon, ; : 

And, from the 2 & 3 Ann. c. 20. par. 34. by which it is enacted, 
= That if any Officer or Soldier in her Majeſty's Army ſhall give Advice, 
& or Intelligence, to any Enemy of her Majeſty, eicher by Letters, Mel 
„ ſages, Signs or Tokens, or in any Way whatſoever, ſuch Perſon ſhall be 
„ adjudged guilty of High Treaſon,” it was inferred, that if the giving of 
ſuch Intelligence had been before an overt Act, in every Subject, of this 
Species of Treaſon, it was unneceſſary to enact, by a new Statute, that the 
doing thereof ſhould be High Treaſon in an Officer or Soldier, . 

But all the Judges of the Court of King's Bench were of Opinion, 
that the ſending of ſuch Letters was an overt Act of adhering to the 
King's Enemies; and it was ſaid, that the ſame had been held, by all 
the Judges, in Gregg's Cale, which was ſubſequent to the making of this 
Statute. - e | | 
| It was alſo unanimouſly reſolved, in this Caſe, that the ſending of ſuch 
Letters, although they had been intercepted at the Poſt-Office, and did not 
go, Was an overt Act of this Species o Treaſon ; and it was ſaid, that the 
ſame had been held, by all the Judges, in Gregg's Caſe, | 


5. In taunterkeiting the Great Seal, th Pꝛivy Seal, the 12ivy 
Signet, oz the Sign Panual. 


By the 25 Ed. 3. ft. 5. c. 2. it is declared to be High Treaſon, “ If 
* a Man doth counterfeit the Great or the Privy Seal of the King.“ 
This Statute does not extend to the Counterfeitipg of the Sign Manual, 
or of the Privy Signet. C | 
But it is by the 1 Mar. ft. 2. c. 6. par. 2, enacted, *© Thar, if any 
„ Perſon doth falſly forge, or counterfeit, the Queen's Sign Manual, or 
Privy Signet, every ſuch Offence ſhall be deemed and judged High 
* Treaſon.” „ %%% 
And by the 7 Ann. c. 21. par. 9. it is enacted, That if any Perſon 
„ ſhall, after the firſt Day of July One thouſand Seven hundred and Nine, 
counterfeit her Majeſty's Seals, appointed by the Twenty- fourth Article 
ol the Union to be kept, uſed and continued, in Scotland, that the do- 
ing thereof ſhall be conſtrued and adjudged to be High Treaſon.” 
Neither an Intent, nor an Attempt, to counterfeit one of theſe Seals, 3 /. 15, 
or the Sign Manual, is High Treaſon; for, as the Words of the Sa- 3, Ferns: 
tute are doth counterfeit, this Offence cannot be without an actual Coun- - 
terfeiting. 
Li 
| But; 
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held to be a Counterſeiting of the Privy Seal. 2 
1 H. H. P. C. lt is faid, that the Engraving of a Great Seal, without a, Warrant from 
185. the King to do ſo, does not ſeem to be a Counterfeiting thereof, within the 
| Meaning of the Statute; unleſs an Impreſſion of this is affixed to ſome 
Inſtrument. _ TE CEE 73 8 
Bid. And Hale, Chief Juſtice, in Confirmation of this Doctrine, mentions 


Pl 


pd 


of F th. ett 
* — 


=_ _ Treaſon, 

3 I1f.16,138. But, if any one of theſe Seals, or the Sign Manual, has been counterfeit- 
E. P. C. 14, 18. ed, every Perſon, who has been aiding in, or conſenting to, the doing of 
1 p. C. this, is guilty of High Treaſon: For there can be no Acceſſary in High 


38, 41. Treaſon. 


—— 
— 


3 Inft. 1 5. It is not a Counterfeiting, within the Meaning of theſe Statutes, unleſs 


1 H. H. F. C. the counterfeit Thing reſembles the Thing counterfeited. 
181. | 


But it is not neceſſary, that there ſhould be an exact Reſemblance, be- 

tween the Thing counterfeited and the counterfeit Thing. | 
2Rell.Rep.zo. A Perſon had counterfeited the Privy Seal: But, that there might be ſome 
Robinſon's Difference betwixt this counterfeit and the true Privy Seal, he had, with 
* , p. C. Deſign, left out the Crown 3 and he had alſo left out ſome Letters and 


184. inſerted others in their ſtead. This, notwithſtanding ſuch Differences, was 


the Caſe of making a Tool or Inſtrument for coining Money, which, at 


the Time he wrote, was not High Treaſon, unleſs ſome counterfeit Money 
had been actually coined therewith. | | gs 


But, as theſe Caſes are not ſimilar, the Words of the Statute being, in 


the one Caſe, doth counterfeit the Great Seal; in the other, doth counter- 
feit the King's Money; this Doctrine muſt depend upon its own Reaſon- 


ableneſs. | 


It may from one Caſe be inferred, that the bare Counterfeiting an Im- 


preſſion of one of theſe Seals, or the Sign Manual, is not High Treaſon ; 
_ unleſs ſome improper Uſe is made of the counterfeit Thing. on 


= : Ro Rep 50. In this it is ſaid, that, where a Man had counterfeited the Impreſſion of 
Robinſon's 


Ole the Privy Seal to a Patent; and had, after obtaining the Great Seal to be 


the whole Circumſtances of the Caſe, adjudged to be a Counterfeiting of 
the Privy Seal. | . 4, 
But it ſeems to be the better Opinion, that the bare Counterfeiting 


the Impreſſion of one of theſe Seals, or the Sign Manual, is High | 


Treaſon. 1 | CT 
The Statutes, which prohibit the Counterfeiting of theſe, are entirely ſilent 
as to the Ule that may be made of the counterfeit Things. | 
1H.H,P.C, And in one Book, of good Authority, the Counterfeiting the Impreſ- 
184. ſion of one of theſe Seals, or the Sign Manual, is, without ſay ing any Thing 
further, laid down to be High Treaſon, 


* 


Bro. Treaſ. And, in the Caſe of the King's Money, the Counterfeiting thereof 


; 


affixed to this Patent, collected Money by Virtue thereof; this was, upon 


pl. 27. has been held to be High Treaſon, although the counterfeit Money was 
f 47 5 c not uttered, | 8 RE e N 
„ | 


1 Hawk, P. C. 42. 


1 H. H. P. C. It has been held, that the Counterfeiting of a Great Seal, which has not 
177. for ſome Time been made Uſe of, is High Treaſon. . 
At the Common Law a Miſuſer, or an Abuſer, of the Great Seal was, 
in ſome Caſes, High Treaſon. | 85 
3 In}. 15, 16. If the Chancellor had, at the Common Law, affixed the Great Seal to 
H. P. C. 18. any Inſtrument, without having the proper Warrant for ſo doing, this 
| _ have been High Treaſon : Becauſe it was a Miſuſe of the Great 
Seal. | 
3 . 16. If a Man, after having ſtole or found the Great Seal, had, at the Com- 
5 mon Law, affixed it to any Inſtrument, this, it being an Abuſe of the 
3 1 | —_— — Great 


—— = n 


Fr. AMO WE ©} 


Great Seal, by one who never had any Authority to uſe it, would have been 
High Treaſon. _ $7 | MILD 

But neither a Miſuſer nor an Abuſer of the Great Seal is, ſince the 3 5. 15, 16. 
25 Ed. 3. ft. 5. c. 2. High Treaſon; becauſe there is not in either Caſe a H. P. C. 18. 
Counterteiting thereof, | | | 

The making any Alteration in, or Addition to, what is contained in an 3 I”. 15. 
Inſtrument, after-the Great Seal has been thereto affixed, is not High Trea- N.. 80. 
ſon ; becauſe this is only an Abuſe of the Great Seal. / 8 41 

Ic is not, for the ſame Reaſon, High Treaſon, to take the Wax, which 3 74. 15, 16. 
has been impreſſed with the Great Seal, from one Inſtrument and affix it . P. C. 18. 


Dag (6 | Kel. 80. 
tO another 5 | | | . 1 Hawk, 
| F, C. 41. 


6. In counterfeiting, oz diminiſhing, the © oney current. 


By the 25 Ed. 3. ft. 5. c. 2. it is declared to be High Treaſon, “If a 
„ Man doth counterfeic the King's Money.” 1 5 NN | 
By the Words, in this Clauſe, he King's Monty, is only meant ſuch Coins 2 F,. 576, 
of Gold and Silver as are coined in the Kingdom, | if 5p 
0-13 I ATR, 
| | | „„ | P. C. 48. 
This Statute is filent as to that Point; but it ſeems, from a late tranſ- 
action, that the Counterfeiting of any Money coined in the Kingdom, after 
a Stop is put to the Currency thereof, is not within the Meaning of it, 
The Currency of the Gold Coins, called Broad Pieces, was put a Stop to, 
by a Proclamation bearing Date the twenty-firſt Day of February One 
thouſand ſeven hundred and thirty-two ; and, by the fame Proclamation, 
the Collectors and Receivers of the Revenues and Taxes were commanded, 
to receive ſuch broad Pieces, for and during the Space of one Year from 
the Date thereof, at the Rate of four Pounds one Shilling per Ounce Troy, 
in all Payments on Account of ſuch Revenues and Taxes, 
By the 6 Geo. 2. c. 26, which Statute was made very ſoon after this Pro- 
clamation, it was enacted, ** That, if any Perſon ſhall, on or before tbe 
& twenty-firſt Day of February One thouſand ſeven hundred and thirty- 
„ three, forge or counterfeit any of the ſaid Gold Coins called Broad 
Pieces, every ſuch Offender ſhall be adjudged guilty of High Trea- 
“ ſon.” | | | | 
This amounts to a legiſlative Declaration, that the Forging or Counter- 
feiting of Money coined in the Kingdom, after a Stop was put to the Cur- 
rency of ſuch Money, was not High Treaſon, within the Meaning of the 
25 Ed. 3. for, if it had been ſo, there would have been no need to have 
made it ſo by a new Statute. 1 | : 
A Counterfeiting of the King's Money in Ireland, or in any other Place 1 Haws. 
ſubject to the Brit4þ Crown, is a Counterfeiting within the Meaning of this P. C. 43. 
| Clauſe; for the Words of it are general Ihe King's Money, and not the King's 
Money within his Realm. | 5 | EE = 
| If a Perſon, employed by the King in Coining, coins Money of leſs 3 I». 16, 17, 
Weight than it ought to be of, or with more Alloy in it than there ought 570. Treaf. 
to be, this is a Counterfeiting of the King's Money within the Meaning of!* 19. 
= 1 Hawk, 
this Statute. | | ors | F. U. 42. 
As this Statute extends only to Money coined in the Kingdom, it is, 
by the 1 Mar. ſt. 2. c. 6, enacted, That if any Perſon or Perſons ſhall 
*« fallly forge and counterfeit any ſuch Coin of Gold or Silver, as is not 
„e the proper Coin of this Realm, and is or ſhall be current within this 
Realm, by the Conſent of the Queen, her Heirs or Succeſſors, every 
% {ſuch Offence ſhall be deemed and judged High Treaſon,” | 


Vol. V. | I 1 | | By 


C. 42. 


FEES * 


By a Clauſe in this Statute, it is expreſly enacted, That the Counſel- 
« lors, Procurers, Aiders and Abettors, of the Perſon or Perſons, guilty of 
« the Offence thereby made High Treaſon, ſhall be likewiſe deemed and 
« adjudged guilty of High Treaſon.” | 

And there is, in all the ſubſequent Statutes, which make any Offence re- 
lating to Money High Treaſon, a Clauſe to the ſame Effect. 8 

But all theſe Clauſes ſeem to be rather ex abundanti Cautela, or in terrorem, 
than ex Neceſitate. | 


Dyer 296. It was indeed held in one old Caſe, that the receiving and aiding a Man, 
Conitr's Caſe. 


ey after he had been guilty of Counterfeiting the King's Money, was not 


High Treaſon. | . 265 | 
3 Inſt. 138, But it is now ſettled, that ſuch Receiving and Aiding does as well make 
H. P. C. 127, the Perſon, who is guilty of it, a Principal in this as in other Caſes of High 
*.1 13 Treaſon. : 


2 Hawk. 
P. C. 3 10. 


3 | And it has been reſolved at the Old Bailey, by all the Judges preſent, 


Clart's Caſe. that the Uttering of counterfeit Money, by a Perſon who knows the Per- 

31 Aug. 16 ſon that counterfeited ſuch Money, is High Treaſon ; becauſe it is an Aid- 

pero ing after the Fact. 1 335 

2 Inf. 556, It ſeems to have been always the better Opinion, that only the Coins of 

677. Gold or Silver are Money in the proper Senſe of the Word : But the Name 
of Money has been commonly applied to the Coins of other Metals. 


1. H. p. C. And ſome Doubt was formerly entertained, whether the Counterfeiting 
. of Copper Money made current by Proclamation was not High Treaſon. 


But, in order to remove all Doubt concerning this Matter, it is by the 
15 Geo. 2. c. 28. par. 6. declared, That the Coining or Counterfeiting 
any of the Copper Money of this Kingdom is only a Miſdemeanor.“ 
Ante p. 120. It has already been obſerved, that it is not a Counterfeiting of the Great 
| Seal, unleſs the Counterfeit Seal be like the true Great Seal. 


There ſeems to be equal Reaſon to hold, that a Counterfeiting of Money 

is not High Treaſon, unleſs the Counterfeit Money is like the true Money: 

For the Word Counterfeit, which is uſed in both theſe Statutes, implies a 

Likeneſs; and, if there be not a Likeneſs, there is very little Danger of 

Impoſition or Fraud from the Counterfeit Money. | 5 

1 E. E. P. C. And it is faid in one Book, that it is a Counterfeiting within the 
219. Meaning of theſe Statutes, although the counterfeit Money is not exactly 
like the Money counterfeited ; from whence it may fairly be inferred, that 
a Likeneſs is neceſſary. | 8 

And that Clauſe of 25 Ed. 3. ſt. 5. c. 2. which makes it High Treaſon to 

bring counterfeit Money into the Realm, has in it theſe Words Ie to the 

| Money of England. Be, 5 85 1 
Bro. Treaſ. The Counterfeiting of Money is High Treaſon, although the ſame is 


pl. 27. not uttered; for neither of theſe Statutes make Uttering a Part of the 
Zn 7 - Offence. | 1 5 | | | „ | | 
1 H. H. F. C. | 


14. 


1 Hawk, P. C. 42. 


E. P. c. 127. The Uttering of counterfeit Money was heretofore only a Miſdemeanor ; 
A 33. although the Perſon, who uttered ſuch Money knew it to be counterfeit. 
1 Hawk. . 5 | _ | | | 
But, by the 15 Geo. 2. c. 28, this Offence is in ſome Caſes made 
Felony. . 5 8 
Divers other Offences, which relate either to the Counterfeiting or Di- 
Raden of Money, have, by ſubſequent Statutes, been made High 
reaſon. 85 2 | 


By 


(0 


Treaſon. 


By the 5 El. c. 11. par. 2. it 1s enacted, That, from and after the 


« fifth Day of May next coming, clipping, waſhing, rounding, or filing, for 
« wicked Lucre or Gain's Sake, of any of the proper Monies or Coins of 


c this Realm or the Dominions thereof, or of the Monies or Coins of 
« any other Realm, allowed to be current within this Realm or the Do- 


„ minions thereof at this preſent ; or that hereafter ſhall be the lawful 
« Monies or Coins of this Realm or of the Dominions thereof, or of any 


ce other Realm, and by Proclamation allowed to be current here by the 


&© Queen's Majeſty, her Heirs or Succeſſors; ſhall be taken, deemed and 


ee adjudged, by Virtue of this Act, to be High Treaſon.” 


By the 18 El. c. 1. par. 1. after reciting, that, ſince the making of the 


Statute of the fifth Year of her Majeſty's Reign, divers evil diſpoſed Per- 


ſons, knowing that the ſaid Law ought to be expounded ſtrictly according 


to the Words thereof, and the like Offences not by any Equity to receive 


the like Puniſhments, have deviſed Arts for the diminiſhing Monies and 
Coins, to the Loſs as well of her Majeſty as of her Subjects, it is enacted, 
% Thar, if any Perſon ſhall, from and after the fifth Day of May nexc 


coming, for wicked Lucre and Gain-ſake, by any Art, Ways or Means 
*© whatſoever, impair, diminiſh, falſify, ſcale or lighten, the proper Mo- 
„ nies or Coins of this Realm or any the Dominions thereof, or the Mo- 
<< nies or Coins of any other Realms, allowed to be current at the Time 
of the Offence committed within this Realm or any of the Dominions 
«© of the ſame, by the Proclamation of the Queen's Majeſty, her Heirs 
<* or Succeſſors; every ſuch Offence ſhall be taken, adjudged and deemed, 
to be High Treaſon.” . 


By the 8 @ 9 V. 3. c. 26. par. 7. after reciting, that, notwithſtanding 


the Laws in Force againſt Counterfeiting the Monies and Coins of this 


Realm, this Qffence doth daily increaſe, it is enacted, That, from and 
<« after the fifteenth Day of May One thouſand fix hundred and ninety- 


“ ſeven, no Smith, Engraver, Founder, or other Perſon or Perſons what- 
ſoever, (other than and except the Perſons employed, or to be employed, 


ein or for his Majeſty's Mint or Mints, in the Tower of London or elſe- 


where, and for the Uſe and Service of the ſaid Mints only; or Perſons 


© lawfully authorizhd by the Lords Commiſſioners of the Treaſury, or 
% Lord High Treaſurer, for the Time being) ſhall knowingly make or 
* mend, or begin or proceed to make or mend, or aſſiſt in the making or 
* mending, of any Puncheon, Counter- Puncheon, Matrix, Stamp, Dye, Pat- 
tern or Mould, of Steel, Iron, Silver, or other Metal or Metals, or of Spaud, 
* fine Founders Earth, Sand, or any other Materials whatſoever, in or upon 
„ which there ſhall be, or be made or impreſſed, or which will make or 


“ impreſs, the Figure, Stamp, Reſemblance or Similitude, of both, or 
cc | 


cc 


* to make or mend, or aſſiſt in the making or mending, of any Edger or 


Edging Tool, Inſtrument or Engine, not of common Uſe in any Trade, 
but contrived for marking of Money, round the Edges, with Letters, 
** Grainings, or other Marks or Figures, refembling thoſe on the Edges of 


(0 


Money coined in his Majeſty's Mint, nor any Preſs for Coinage, nor 


ce 


* any cutting Engine for cutting round Blanks, by Force of a Screw, out 
of flatted/Bars of Gold, Silver or other Metal; nor ſhall knowingly buy 


e or fell, hide or conceal, or, without lawfully Authority or ſufficient Ex- 


« cuſe for that Purpoſe, knowingly have in his, her or their, Houſes, Cuſ- 


cc 


* tody or Poſſeſſion, any ſuch Puncheon, Counter-Puncheon, Matrix, 
* Stamp, Dye, Edger, cutting Engine, or other Tool or Inſtrument, be- 
fore mentioned; and, if any Smith, Engraver, Founder, or other Per- 
© ſon or Perſons whatſoever, (other than and except as aforeſaid) ſhall of- 


* fend in any of the Matters or Things aforeſaid, then all and every ſuch 


I 5 „ Offender 


either, of the Sides or Flats of any Gold or Silver Coin current within 
this Kingdom; nor ſhall knowingly make or mend, or begin or proceed 


Treaſon. 


< veying, out of his Majeſty's Mint in the Tower of London, or out of 


the Coin of this Kingdom, with Letters or Grainings, or other Marks 


* Offender and Offenders ſhall be, and is and and are, hereby adjudged to 
be guilty of High Treaſon.” | | 5 

By par. 2. it is enacted, That, if any Perſon or Perſons whatſoever, 
e from and after the ſaid fifteenth Day of May, ſhall, without lawful Au- 
* thority for that Purpoſe, wittingly or knowingly convey, or aſſiſt in con- 


* any other of his Majeſty's Mints, any Puncheon, Counter-Puncheon, 
Matrix, Dye, Stamp, Edger, cutting Engine, - Preſs, or other Tool, 
Engine or Inſtrument, uſed for or about the coining Montes there, or 
any uſeful Part of ſuch Tools or Inſtruments, that then as well the faid 
Perſon and Perſons ſo offending, as alſo all and every Perſon and Perſons, 
knowingly receiving, hiding or concealing, the ſame, ſhall be, and is and 
«are, hereby adjudged: to be guilty of High Treaſon “) 
By Par. 3. it is ena&ted, ** Thar, if any Perſon or Perſons (other thin | 
ce the Perſons employed in his Majeſty's Miut or Mints, or ſuch as ſhall . 
& have Authority from the Lords Commiſſioners of the Treaſury, or the . 
% Lord High Treaſurer, for the Time being) ſhall, after the ſaid fifteentn 
Day of May, mark on the Edges any of the current Coin of this Kingdom; 
ce or if any Perſon or Perſons whatſoever ſhall mark on the Edges any of 
„ the diminiſhed Coin of this Kingdom, or any counterfeit Coin reſembling 


„ or Figures, like unto thoſe on the Edges of Money coined in his Ma- 
« jeſty's Mint; every ſuch Offence ſhall be, and is, hereby adjudged to be 
High Treaſon.” 15 HE. To; | 
By Par. 4. it is enacted, © That, if any Perſon or Perſons whatſoever, 
« after the ſaid fifteenth Day of May, ſhall colour, gild, or caſe over with 
Gold or Silver, or with any Waſh or Materials producing the Colour 
of Gold or Silver, any Coin reſembling any of the current Coin of this 
% Kingdom, or any round Blanks of baſe Metal, or of coarſe Gold or Silver, 
* of a fit Size and Figure to be coined into counterfeit milled Money, re- 
„ ſembling any of the Gold or Silver Coin of this Kingdom; or if any Perſon 
„ or Perſons ſhall gild over any Silver Blanks, of a fit Size to be coined in- 
« to Pieces reſembling the current Gold Coin of this Kingdom; all and 
every ſuch Perſon and Perſons ſo offending; ſhall be, and is and are, hereby 
„ adjudged to be guilty of High Treaſon.”  _ Fo 

By the 15 Geo. 2. c. 28. par. 1. it is enacted, * That, if any Perſon 
«© whatſoever ſhall, after the twenty-ninth Day of September One thou- 
% ſand ſeven hundred and forty-two, waſh, gild or colour, any of the 
„ lawful Silver Coin called a Shilling or a Sixpence, or any - counterfeit or 
< falſe Shilling or Sixpence, or add to or alter the Impreſſion, or any Part 
of the Impreſſion, of either Side of ſuch lawful or counterfeit Shilling or 
* Sixpence, with Intent to make ſuch Shilling reſemble, look like or paſs 
& for, a Piece of lawful Gold Coin called a Guinea; or with Intent to 
* make ſuch Sixpence reſemble, look like or paſs for, a Piece of lawful 
Gold Coin called a Half Guinea; or ſhall file, or any Ways alter, waſh 
or colour, any of the Braſs Monies called Half-pennies or Farihings, or 
add to, or alter the Impreſſion, or any Part of the Impreſſion, of either 
Side of a Half-penny or Farthing, with Intent to make a Half penny re- 
“ ſemble, look like or paſs for, a lawful Shilling; or with Intent to 
* make a Farthing reſemble, look like or paſs for, a lawful Sixpence ; 
< the Perſon or Perſons ſo offending, in any of the Matters aforeſaid, 
<< ſhall be, and is and are, hereby adjudged to be guilty of High Treaſon.” 


7. In 


CCOWTT* OOF 


Treaſon, 


7. In bꝛinging counterfeit Poney into the Realm. 


By the 25 Ed. 3. K 5. c. 2. it 18 declared to be High Treaſon, “ If A 
« Man doth bring falſe Money into this Realm, counterfeit to the Money 


«of England, as the Money called Luſbborow, or other like to the ſaid Mo- 


« ney of England, knowing ſuch Money to be falſe, to merchandize or 
“ make Payment, in Deceit of our Lord the King, and of his People.“ 
And by the 1 & 2 Pb. & Mar. c. 11. after reciting, that many ill 
diſpoſed Perſons have of late brought into this Realm, from the Parts be- 
yon the Seas, forged and counterfeit Money, like to Coins of Gold and 


Silver of other Realms, as by the Conſent of the King and Queen our So- 


vereign Lord and Lady are allowed to be current within this Realm; and 
have uttered the ſame here, by Merchandizing and otherwiſe, becauſe the 
ſaid ill diſpoſed Perſons have perceived, that there is not any ſufficient Law 
provided for the condign Puniſhment of Offenders in that Behalf, it is en- 
acted, That if any Perſon or Perſons, after the twentieth Day of Ja- 


„ nuary next coming, ſhall bring from the Parts beyond the Sea into this 


„ Realm, or into any of the Dominions of the ſame, any ſuch falſe and 


“ counterfeit Coin or Money, being current within this Realm as is afore- 
„ fſaid, knowing the ſame. Coin or Money to be falſe and counterfeit, to 
ce the Intent to utter or make Payment with the ſame, within this Realm or 
% any. the Dominions of the ſame, by merchandizing or otherwiſe; that all 


« and every ſuch Perſon or Perſons, ſo offending, ſball be deemed and ad- 
& judged ro be Offenders in High Treaſon.” 

No bringing of counterfeit Money i into the Realm is within the Meaning 
of theſe Statutes, unleſs it be like the Money of Great Britain, or like ſuch 


Money of other Realms as is current in Great Britain. 
Bur it is not neceſſary, that the counterfeit Maney ſhould be ccc like; F. H. P. C 


184, 214. 


the Money counterfeited. 


The counterfeit Money, brought i into the Renin. muſt be brought from a 3 In}t. 18. 


foreign Nation, and not from Ireland, or any other Place ſubject io the Britiſh * 21. 
aW 


C. 43. 


Crown; for, although ſuch Places are to many Purpoſes diſtinct from the 
Realm, and conſequently a Bringing into the Realm, from any of theſe 


Places, would be a Bringing into the Realm, within the Letter of theſe 


Statutes; the Conſtruction has been, that the Bringing of counterfeit Money, 
from thence, into the Realm is not within the Meaning thereof. 


The bare Uttering of counterfeit Money, brought into the Realm from a 3 Infl. 18. 


foreign Nation, is not High Treaſon; for the bringing of it into the Realm 1 F. G 24; 
1 Hawk, 
P. C. 43. 


is, in both the Statutes, made an eſſential Part of this Offence. . 


It is laid down by Cole, Chief Juſtice, that the bringing of counterfeit 3 bf. 18. 


Money into the Realm, from a foreign Nation, is not High Treaſon un- 


leſs there be an actual merchandizing with or Payment of ſuch Money. 
In other Books it is ſaid, that, as no ſuch actual Merchandizing or Pay- 1 HF. H. p. C 


ment is made Part of the Offence by either of the Statates, the bringing in 229. | 
of ſuch Money, with an Intent to Merchandize with, or make Payment of! 2 75 


the ſame, is High Treaſon 3 3 and that the linporeation itſelf is Evidence of”. 


ſuch Intent. 

Bur the former ſeems to be the better Opinion. 

For in one of theſe Statutes, the Words are doth bring falſe Mane) i into this 
Realm, counterfeit to the Money of England, ſo merchandize or make Payment; 
which do perhaps imply, that chere may be a Bringing of counterfeit Mo- 
ney into the Realm, without any Intent to merchandize or make Payment 


_ therewith ; and, if ſo, it would be a hard Conſtruction to hold, that the 


impor tation s ial is concluſive Evidence of ſuch latenr, 5 


. 


_—_— —_— ——_— — 
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Treaſon. 
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3 Ja. 18. 
P. C. 17. 

1 Haul. 

P. C. 41. 


3 Iſt. 18. 


H. P. C. 17. 


1 Hawk, 
P. C. 41. 


the Miſchief, which is by that Statute intended to be remedied, 


It has been held, that no Waunding of one of theſe Officers, while in 


_ enſues. | 


„ for the Time being hath always had, and of Right ought to have, and 
4 vantages, as the Lord Chancellor of England for the Time being lawfully 


«© after ehe firſt * of Fuly one thouſand ſeven hundred and nine, ſlay any 


And in the other, the Uttering of counterfeit Money, brought from 
another Realm, here, by Merchandizing and otherwiſe, is recited as Part of 


8. In ſtaping certatn great Ollicer s. 


By the 25 Ed. 3. ft. 5. c. 2. it is declared to be High Treaſon, © If a 
« Man daih flay the Chancellor, Treaſurer, or any Juſtice of our Lord 
<< the King of the one Bench or of the other, a Juſtice in Eyre, or of Af- 
e ſize, or any other Juſtice aſſigned to hear and determine, being in their 
«6 Places doing tlifir Offices.“ 


the actual Execution of his Office, is High Treaſon, unleſs Death 


And the Conſtruction has been, that this Clauſe does not extend to any 
other judicial Officers, except thoſe which are expreſly mentioned 
ac”: ff Rs 5 1 5 


But, by the 5 BY. c. 18. it is declared and ebacted, „ That the Common 
« Law is and always was, that the Keeper of the Great Seal of England 


© from henceforth may have, the fame Authority, Commodities and Ad- 


% had or ought to have.” - 5 

And by the 1 V. & M. ft. 1. c. 21. par. 2. it is enacted, That the 
„Lords Commiſſioners of the Great Seal for the Time being ſhall have 
the ſame Authority and Privileges, which the Lord Chancellor, or Lord 
„Keeper of the Great Seal of England, of Right ought to have.?“ | 

It ſeems to fellow, that the Slaying either of the Lord Keeper of the 
Great Seal for the Time being, or of any one of the Lords Commiſſioners: 
of the Great Seal for the Time being, in the actual Execution of his. Office, 
would at this Day be High Treaſon, 8 5 

By the 7 Ann. c. 2 1. par. 8. it is enacted, That, if any Perſon ſhall, 


% of the Lords of the Seſſion, or of the Lords of Juſticiary, fitting in 
Judgment in the Exerciſe of their Office within Scotland, the doing there- 
e of ſhall be conſtrued, adjudged and taken, to be High Treaſon.” 


9. In extolling, oz maintaining, the Power of the See of 
By the 5 El. c. 1. par. 2. it is enafted, That if any. Perſon. or Perſons, 
<4 inhabiting or refident within this Realm, ar within any other Part of the 
* Queen's Dominiens, after the firſt Day of April one thaufand. five hun- 
* dredand ſixty- three, ſhall. by Writing, Cyphering, Printing, Preaching 
„ on Teaching, adviſedly and witungly extal, maintain or defend, the Au- 
e thority, Juriſdiction or Power, of che Biſhop of Rome, heretofore claim- 
ed, uſed or uſurped, within this Realm, or in any Cauntry under the 
Queen's Obeyſance ; or by any. Speech, open Deed: or AQ, adviſedly 
and wittingly attribute any ſuch Juriſdiction, Authority or Preheminence, 
* to the ſaid See of Rome, ar to any Biſhop of the fame; within this 
Realm, or in any the Queen's Daminions; that then every ſuch Perſon 
or Perſons fo offending ſball incur: the-Dangers, Penalties, Pains. and For- 
feiture, of the Statute of Præmunire. | 


—Uäͤ—ĩ ͤ — 2 — — — 


Trealon. 
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And by Par. 10. it is enacted, « Thar, if any ſuch Offender, after ſuch 


«© Conviction and Attainder as is aforeſaid, do efifoons commit or do the 
* ſaid Offences, or any of them, in Manner and Form aforeſaid, and be 
* thereof duly convicted and attainted, as is aforeſaid, he ſhall, for the ſe- 
«+ cond Offence, forfeit and ſuffer as in Caſes of High Treaſon.” 


Ic has been reſolved, that, if a Man writes a Book in Defence of the Pyr, 282. 


Pope's Juriſdiction within this Realm, and afterwards publiſhes it, he is 
clearly guilty of the Offence prohibited by this Statue. 


And it has been held, that he who, N e he Purport of a Book of 149. 


this Kind, which was wrote beyond the Seas, brings it over and ſecretly ſells 


it, and he who, having read or heard the Contents thereof, commends it, 


are both liable to the Penalties of this Statute. 


But, if a Man, who has. heard the Contents of ſuch a Book, only buys 74 


and reads it, he is not guilty of the Offence prohibited by this Statute.” 


A Defendant, after having been convicted and condemned for an Offence Saw. 46. 
againſt chis Statute, upon being aſked by Manweod, Chief Baron, whether Sad Caſe. 


he was ſtill of the ſame Opinion? anſwered that he was. It was held, ar 


a Meeting of the Judges, that, by this Anſwer, he became guilty of adviſedly 

and witlingh maintaining the Pope's Power a ſecond Time. 5 

But two of the Judges were, in this Caſe, of Opinion, that theſe Words, 
which were only ſpoke in Anſwer to a Queſtion put to Slade, by the Chief 


2 did not amount to a maintaining the Pope's Power adviſedly and 
ittingly. + 


30. Jn refuſing, a ſecond Time, to take the Oath of Su- 


As the Offence of refuſing, a ſecond Time, to take the Oath of Supre- 1 Hawk, 


the Treating of ir under this Head. 


The Reader will be the beſt Judge, whether ſome Obſervations, that 


ſhall hereafter be made, the Tendency of which will be to ſhew, that this 
Offence was not at that Time High Treaſon, are well founded. 5 

By the 1 El. c. 1. par. 19. it is enacted, Fhar every Archbiſhop, Bi- 
% ſhop, and every other eccleſiaſtical Perſon, Officer and Miniſter ; and 
<« every temporal. Judge, Juſtice, Mayor, and every other temporal Of- 


« ficer and Miniſter, and every other Perſon receiving your Highneſs Fee 
or Wages within this Realm, or any your Highneſſes Dominions, ſhall 
© take the Oath of Supremacy therein ſer forth.“ a 5 
By Par. 20. it is enacted, That, if any ſuch Perfon ſhall obſtinarely 
„ refuſe to take the ſame, he ſhall forfeit during his Life every Spiri- 
e tual Promotion, Benefice and Office, and every Temporal Promotion 
c and Office which he hath ſolely at: the Time of ſuch Refuſal.” 


By the 5 El. c. 1. par. g. it is enacted, Thar all Perſons who- ſhall take 


„Holy Orders, or who ſhall be promoted to any Degree of Learbirig in 


« any Univerſity, within this Realm or the Dominions to the ſame belong- 


« ing ;- all School-maſters! or Teachers: of Children; all Benchers, Readers, 


e Utter Bariſters and Ancients, in any Houſe of Court; all principal 
% Treaſurers, and ſuch as be of the Grand Company of every Inn of Chan- 


« cery; all Attornies, Prothonotaries and Philazers ;; all Sheriffs, Eſchea- 
<« tors and Feodaries; and all orher' Perfons' which! ſhall cake” upon them, 
e or be admitted to any Office in the Law; and all Officers and} Miniſters 
« of any Court whatſoever; and every ef them, {Mall rake the. Oath of Su- 
« -premacy, ſet forth in the Statut made in: the: fieft Year! of che Queen's 
e Majeſty's Rei 3 int ituled, An A neſtorin to the Crown the amient Furiſ- 
« ditlion over the Efate Eeclghaftcalianl Spiritual, and aboljhing all foreign 


| „Power, 


macy is, in a Book of the beſt Authority, ſaid to have been High Treaſon, P. C. 45. 
| When this Book was wrote, it would not have been right to have omitted | 


1 | * 4 


5 Treaſon. 1 


% Powers repugnant to the ſame, before he ſhall be admitted to take upon 
« him to uſe, exerciſe, ſupply or occupy, any ſuch Vocation, Office, De. 
« oree, Miniſtry, Room or Service, in the open Court whereunto he ſhall 
„belong; and if he ſhall not belong to any open Court, then in an open 
« Place before a convenient Aſſembly to witneſs the ſame, and before ſuch 


„ Perſon or Perſons, as ſhall have Authority, by common Uſe or other- 


<« wiſe, to admit ſuch Perſon to ſuch Vocation, Office, Degree, Miniſtry, 
« Room or Service; or elſe before ſuch Perſon or Perſons, as by the 
ce Queen's Highneſs, her Heirs or Succeſſors, by Commiſſion under the 


Great Seal ſhall be named and aſſigned.” = 


By Par. 6. it is enacted, . That every Archbiſhop and Biſhop ſhall have 
« Power to tender the ſaid Oath to every Spiritual and Eccleſiaſtical Perſon 
c within his Dioceſe.” „ N | 7 

By Par. 7. it is enacted. That the Lord Chancellor, or Keeper of the 
„ Great Seal, for the Time being, ſhall and may, at all Times hereafter, 
« direct a Commiſſion under the Great Seal to any Perſon or Perſons, giving 
them thereby Authority to tender the ſaid Oath to ſuch Perſon or Per- 


* ſons, as by the ſaid Commiſſion the ſaid Commiſſioners ſhall be autho- 


« rized to tender the ſame unto.” ” e 
By Par. 8. it is enacted, That if any Perſon appointed or compellable 


by this Act, or by the Act made in the ſaid firſt Year, to take the ſaid 
% Oath, to whom the ſaid Oath by ſuch Commiſſion ſhall be appointed to 


<« be tendered, ſhall; at the Time of the ſaid Oath ſo tendered, refuſe to 
e take the ſame, the Party ſo refuſing ſhall incur the Dangers, Penalties, | 
« Pains and Forfeitures, of the Statute of Præmunire.“ - : _ 
And by Par. 11. it is enacted, © That, if any of the ſaid Perſons do, 
<« aftet the Space of three Months after the firſt Tender of the ſaid Oath, 
ei the ſecond Time refuſe to take the ſame, in form aforeſaid to be ten- 
„ dered, every ſuch Offender ſhall for the ſame ſecond Offence ſuffer the 


„ ſame Pains, Judgment and Execution, as is uſed in Caſes of High 


« Treaſon.” | „ 5 ED 

But by Par. 17. it is provided, That this Act ſhall not extend to 
« compel any temporal Perſon, above the Degree of a Baron, to take the 
e .Taid Oath.” -  - : 
And by Par. 20. it is provided, That no Perſon ſhall be compelled, by 
& Virtue of this Act, to take the ſaid Oath at the ſecond Time of tender- 
ing the ſame, except the ſame Perſon ſhall be an eccleſiaſtical Perſon, 
e that ſhall have Charge, Cure or Office, in the Church, or any Office or 
« Miniſtry in any Eccleſiaſtical Court of this Realm; or ſuch Perſon as 
ſhall wilfully refuſe to obſerve the Orders and Rites for divine Service, 
that be authorized to be uſed and obſerved in the Church of England, 
after that he ſhall be publickly admoniſhed, by the Ordinary or ſome of 


his Officers for Eecleſiaſtical Cafes, to keep and obſerve the ſame ; or 


ſuch Perſon as ſhall openly and adviſedly deprave by Words, Writings 
or open Facts, any of the Rites and Ceremonies authorized to be uſed 


in the Church of Exgland; or ſuch Perſon as ſhall fay or hear the private 


La 
* 


Maſs prohibited by the Laws of this Realm.“ | 
By the 1 V/. & M. ſt. 1. c. 8. par. 2. all former Statutes, ſo far as 


they concern the Oath of Supremacy, ate repealed, and the ſaid Oath is 
abrogated. 6 „ 


But by Par. 5. it is enacted, << That all- Perſons (other than ſuch con- 


e cerning whom Proviſion ſhall be made in this Act, or in any other Act 


< of this Seſſion of Parliament) who ſhall hereafter be admitted into any 


„Office or Employment, Eccleſiaſtical or Civil, or come into any Capa- 


city, in Reſpect or by Reaſon whereof they ſhould have been obliged, 
„ by any Statute, to take the ſaid abrogated Oath, ſhall take the Oaths, 
* by this Act required to be taken, in ſuch Manner, at ſuch Times, before 
* ſuch Perſons, and in ſuch Courts and Places, as they ought to have taken 


«the 


Treaſon. 
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ſuch Perſon, who ſhall neglect or refuſe to take the -ſame, ſhall incur 
and be liable to the ſame Penalties, Forfeitures, Diſabilities and Inca- 
pacities, as by any {uch Statute were appointed for or vpon Neglect, or 
„ Refuſal, to take the ſaid Oath.” 

It was neceſſary, to lay the whole Law, relating to the Offence of refu- 
ſing a ſecond Time to take the Oath of Supremacy, before the Reader; 
for the Sake of enabling him to judge, whether the following Obſcrvations 
are juſt. 

| It is very true, that every Perſon, who was before obliged by any Sta- 
tute to take the Oath of Supremacy, 1s, by the Clauſe juſt now cited from 
the 1. & M. flat. 1. cap. 8. obliged to take the Oaths by this Act ap- 


pointed to be taken; and he is, in Caſe of Refuſal, made liable to the ſame | 


the ſaid Cath in caſe 55 . had not been abtogated: And that every 


Penalties, Forfeitures, Diſabilities and Incapacities, as were before appointed 


for the Refuſal to take the Oath of Supremacy, which is by this Statute 
abrogated. 


But, as it is not ſaid, that he ſhall ſuffer the ſame Pains, Judgment and 
Execution, as is uſed in Caſes of High Treaſon, which are the Words 


of the 5; Eliz. cap. 1. or generally, that he ſhall ſuffer as in Caſes of High 
Treaſon, which are the Words moſt frequently made Uſe of in Statutes 


making Offences High Treaſon, it may be fairly inferred, that ſuch Ot- 
fender ſhall not ſuffer Death. 


It is provided, by the 5 Eliz. cap. 1. that no Attainder, by Virtue 


thereof, ſhall work Corruption of Blood, or Forfeiture of Dower. 
But there is no ſuck Proviſion in the 1 I. E N. ſtat. I. cap. 8. 


The Conſequence would be, that, if a ſecond Refuſal to take the 
Oaths, by this laſt required to be taken in lieu of the Oath of Supre 
macy, was High Treaſon, the Puniſhment would be more ſevere, than- 


it was before the making thereof; which is contrary to the Genius both 
— the Time in which it was — and of this particular Statute. 


In putting a Popiſh Bull in Are. 


By the 13 Eliz. c. 2. par. 3. it is enacted, « That if any Perſon ſhall, 
« after the firſt Day of July next coming, obtain from the Biſhop of 


Nome, or any his Succeſſors, any Bull, Writing or Inſtrument; or ſhall _ 


* publiſh or put in Ute any ſuch Bull, Writing or Inſtrument; that every 
« ſuch Offence ſhall be deemed and adjudged to be High Treaſon.” 
By the ſame Par. it is enacted, ** That the Procurers, Abettors and 


<* Counſellors to the committing of the ſaid Offences, ſhall ſuſfer as in 
« Caſes of High Treaſon.” _ 


But by Par. 4. it is enacted, That every Aider, Comforter or Main- 


<* tainer, of any Offender againſt this Act, after the committing of any 


* of the ſaid Offences, ſhall incur the Pains and Penalties of the Statute 
4 Gf Præmunire. 5 


5 12. In reconciling any Perſon, o2 fn being reconciled, to the 
See of Rome. 


By the 2 3 3 Eliz, c. 1. par. 1. alter reciting, that, ſince the Statute made 


in the thirteenth Year of the Reign of the Queen, for preventing the 
putting Popiſh Bulls in Ure, divers evil- affected Perſons have practiſed 


other Means than by Bulls, to withdraw the Queen's Subjects, from their 


natural Obedience to her Majeſty, to obey the uſurped Authority of the 
See of Rome, it is enacted, ** That if any Perſon ſhall have or Fa to 
Vor. . | L l have 


130 Treadon. 
% have Power, or ſhall by any Means put in Practice to abſolve, per- 
& ſuade or withdraw, any of the Queen's Subjects, or any within her 
« Realms, from their natural Obedience to her Majeſty; or to withdraw 
„ any of them, for that Intent, from the Religion now eſtabliſhed to the 
© Romiſh Religion; or to move any of them, to promiſe any Obedience 
e to any pretended Authority of the See of Rome, or of any other 
« Prince, State or Potentate, to be had or uſed within her Dominions; or 
«© ſhall do any overt Act for that Intent or Purpoſe; that then every 
« ſuch Perſon ſhall ſuffer as in Caſes of High Treaſon.” 
And by the fame Par. it is enacted, © That if any Perſon ſhall, after 
e the End of this Seſſion of Parliament, by any Means be willingly abſol- 
© ved, or withdrawn, as aforeſaid, or willingly be reconciled, or ſhall 
| * promiſe any Obedience to ſuch pretended Authority, Prince, State or 
1 5 | „ Potentate, as is aforeſaid, that then every ſuch Perſon ſhall ſuffer as in 
«© Caſes of High Treaſon.”* Tan Ln | 
By the fame Par. it is enacted, That the Procurers and Counſellors 
« unto any of theſe offences ſhall ſuffer as in Caſes of High Treaſon,” _ 
But by Par. 3. it is enacted, © That any Perſon, who ſhall wittingly 
* be Aider or Maintainer of any Perſon ſo offending, knowing the ſame, 
% ſhall ſuffer as in Caſes of Miſpriſion of High Treafon.? 00“ 
Sav. 3. pl. 9. It has been held, that the bare pretending to abſolve any Subject from 
-—— his natural Allegiance, without an actual perſuading him to withdraw the 
: ſame ; and that the actual perſuading any Subject to withdraw his natural 
Allegiance, without pretending to any ſuch Power, are both High Treafon 
within the Meaning of this Statute. N En. 
By the 3 Fac. 1. cap. 4. par. 22. it is enacted, “ That if any Perſon, after © 
the tenth Day of June next coming, ſhall, either upon the Seas or be- 5 
e yond the Seas, or in any other Place within the Dominions of the King's | 
5 Majeſty, his Heirs or Succeſſors, put in Practice to abſolve, perſuade 
* or withdraw, any of the Subjects of the King's Majeſty, or of his 
« Heirs and Succeſſors, of this Realm of England, from their natural 
% Obedience to his Majeſty, his Heirs or Succeſſors; or to reconcile them 
* to the See of Rome; or to move them, or any of them, to promiſe Obe- 
dience to any pretended Authority of the See of Rome, or to any other 
Prince, State or Potentate ; that then every ſuch Perſon ſhall ſuffer as 
-*6 in Tales of High Treaſon” Dh tt. | 
And by par. 23. it is enacted, That if any ſuch Perſon as aforeſaid ſhall 
© be, after the ſaid tenth Day of June, either upon the Seas, or beyond 
<< the Seas, or in any other Place within the Dominions of the King's 
„ Majeſty, his Heirs or Succeſſors, willingly abſolved, or withdrawn, as 
© aforeſaid; or willingly reconciled ; or ſhall promiſe Obedience to any 
* ſuch pretended Authority, Prince, State or Potentate; that every ſuch 
“ Perſon ſhall ſuffer as in Caſes of High Treaſon.” | 
But by par. 24. it is provided,“ That this laſt Clauſe ſhall not extend 
© to any Perſon whatſoever, who ſhall be reconciled to the See of Rome 
as aforeſaid, (for and touching the Point of being reconciled only) 
<* that ſhall return into this Realm, and within ſix Days after ſuch Return, 
before the Biſhop of the Dioceſe, or two Juſtices of the Peace, jointly 
« or ſeverally, of the County where he ſhall arrive, ſubmit himſelf to 
„ his Majeſty and his Laws; and take the Oath of Supremacy ſet forth 
„ by an Act made in the firſt Year of the Reign of the late Queen 
 « Elizabeth, and alſo the Oath of Allegiance before ſet forth in this 
£6 Act.“ I 
By the 1 V. & M. ſtat. 1. cap. 8. par. 2. All Statutes are, ſo far as 
they concern the Oaths of Supremacy and Allegiance, repealed, and the 
ſaid Oaths are abrogated. „„ . 
It is very certain, that a Perſon, who has been reconciled to the See of 
Rome, is, by the Abrogation of theſe Oaths, prevented from complying lite- 
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_* Submiſſion, but the ſame ſhall be void.“ 
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Treadon. 
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rally with the Terms of the Proviſo Juſt now cited from the 3 Fac. 1. , 4. 
and intitling himſeif to the Benefit thereof. 


But there can be no Doubt, that the taking of the Oaths, required by 


the 1 V. & AM. flat. g. c. 8. to be taken, would at this Day anſwer the 
ſame Purpoſe, as the taking of the abrogated Oaths would, in this Caſe, 
heretofore have done. | 

For by this Statute par. 5. it is enacted, “ That all Perſons (other than 
ſuch concerning whom Proviſion ſhall be made in this Act, or in any 
other Act of this Seſſion of Parliament) who ſhall hereafter come into 
« any Capacity, in Reſpect or by Reaſon whereof, they ſhould have been 
& obliged by tne ſaid Statutes to take the ſaid abrogated Oaths, ſhall 
ce take the Oaths required by this Act to be taken, in ſuch Manner, at 
« ſuch Times, before ſuch Perſons and in ſuch Places, as they ought to 
© have taken the ſaid Oaths, in Caſe the ſame had not been abrogated”? 


0 


Ld 


c 


Lag 


** 
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13. In receiving Popiſh Owers, o2 Education, 


By the 27 Elig. cap. 2. par. 3. it is enacted, © That it ſhall not be 
lawful for any Jeſuit, Seminary Prieſt, or other ſuch Prieſt, Deacon; 
or religious or eccleſiaſtical Perſon whatſoever, being born within this 
Realm, or any other her Higneſſes Dominions, hereafter to be made, 
ordained or profeſſed, by any Authority or Juriſdiction derived, chal- 


& Title or Degree, ſoever the ſame ſhall be called or known, to come 


| ſpecial Occaſions only, and for ſuch Time only, as is expreſſed in this 


into, be or remain in, any Part of this Realm, or any other her High- 
ce neſſes Dominions, other than in ſuch ſpecial Cafes, and upon ſuch 


* lenged or pretended, from the See of Rome, by or of what Name, 


% Act; and if he do, that then every Perſon ſo offending ſhall ſuffer as 


« in Cafes of High; Treaſon. = 

But by par. 10. it is provided, That this Act ſhall not extend to any 
ſuch religious or eccleſiaſtical Perſon as is before mentioned, as fhall, 
within three Days after he ſhall come into this Realm, or any other her 


of this Realm, or to ſome Juſtice of the Peace within the County where 
he ſhall arrive and land, and do thereupon truly and ſincerely, before 
the ſame Archbiſhop, Biſhop, or Juſtice of the Peace, take the Oath 


neſſes Reign, and by Writing under his Hand confeſs and acknowledge; 
and from thenceforth continue, his due Obedience to her Majeſty's 
* Laws, Statutes and ordinances, made or to be made in Cauſes of 
Religion.“ „ fs „ 

It is however by par. 16. provided, ** That if any Perſon, ſubmitting 


ſuch Submiſſion, come within ten Miles of ſuch Place where her Ma- 
jeſty ſhall be, without ſpecial Licence from her Majeſty in Writing un- 
der her Hand; that then ſuch Perſon ſhall take no Benefit of his ſaid 


Highneſſes Dominions, ſubmit himſelf to ſome Archbiſhop or Biſhop 


of Supremacy ſet forth in an Act made in the firſt Year of her High- 


himſelf as aforeſaid, do at any Time, within the Space of ten Years after 


It has been held, that, if a Perſon, who comes within the Defcription Rayne. 355. 
of this Statute, being in a Ship with Deſign to go to Ireland, is driven Occallian's 


fruſtrated; and in ſuch a Caſe Nil efficit na niſi ſequatur effettus. 
Nor can ſuch a Perſon be ſaid to come into, be or remain, in Eng- 


land, within the Meaning of this Statute ; becauſe he was forced there- 


into by the Act of God, and was, againſt his Will, detained there as a 
Priſoner. 


by a Storm into Eugland, and immediately apprehended, he is not Caſe. 
_ Euilty of High Treaſon; for his Deſign of going into Ireland was 


I Hawk. 4 8. 


By 
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By the 27 Eliz. cap. 2. par. 5. it is enacted, “ That, if any of her Ma- 
« jeſty's Subjects, not being ſuch a religious or eccleſiaſtical Perſon as is 
in this Act before mentioned, hereafter ſhall] be of, or brought up in, 
ce any College of Jeſuits, or Seminary already erected and ordained, or 
ce hereafter to be erected and ordained, in the Parts beyond the Seas, or 
% out of this Realm in any foreign Parts, ſhall not, within ſix months 
ee next after Proclamation made in that Behalf, in the City of London, un- 
ce der the Great Seal of England, return into this Realm, and, within two 
% Days next after ſuch Return, before the Biſhop of the Dioceſe, or two 


4 Juſtices of the Peace of the County where he ſhall arrive, ſubmit him- 


« ſelf to her Majeſty and her Laws, and take the Oath of Supremacy ſet 
e forth in an Act made in the firſt Year of her Reign; that then every 


or any Other her Highnefſes Dominions, for ſuch offence of returning 


| © into, or being in the Realm, or any other her Highneſſes Dominions, 


Ante p. 131. 


e without Submiſſion as aforeſaid, ſhall ſuffer as in Caſes of High 
„ Trees. = $2 gh . 

By the 1. & M. ſtat. 1. cap. 8. All Statutes, fo far as they concern 
the Oath of Supremacy, are repealed, and the ſaid oath is abrogated. 


But, as it has been before obſerved, in the Caſe of being reconciled to 


the See of Rome, there can be no Doubt, that the taking of the Oaths, re- 


quired by the 1 V. & M. ſtat. 1. cap. 8. to be taken, would at this Day 
anſwer every Purpoſe, which the taking the Oath of Supremacy would 
heretofore have done in the Caſe of having received Popiſh Orders, or in 
that of having received a Popiſh Education, 


14. Jn denying the Power of Parliament, to limit the Suc⸗ 


 cefſion of the Crown. 


By the 6 Ann. cap. 7. par. 1. it is enacted, © That, if any Perſon or 
„ Perſons ſhall maliciouſly, adviſedly, and directly, by Writing or Print- 
ing, maintain and affirm, that the Kings or Queens of this Realm, with 
and by the Authority of Parliament, are not able to make Laws and 
Statutes of ſufficient Force and Validity to limit and bind the Crown, 
and the Deſcent, Limitation, Inheritance and Government thereof; 


cc 


cc 


* every ſuch Perſon or Perſons ſhall ſuffer as in Cafes of High 
* Treaſon.” T . . N 


* 


1 5. In affirming that any Perſon not in the Succeſſion, as by 


Law eſtabliſhed, has a Right to the Crown. 


Perſons ſhall maliciouſly, adviſedly and directly, by Writing or Print- 
ing, maintain and affirm, that our Sovereign Lady the Queen, that 
now is, is not the lawful and rightful Queen of theſe Realms; or that 


Britain, or King of England, by the Name of James the Third, or 
King of Scotland by the Name of James the Eighth, hath any Right or 
& Title to the Crowh of theſe Realms, or that any other Perſon or Per- 
& ſons hath or have any Right or Title to the ſame, otherwiſe than ac- 
* cording to an Act of Parliament made in England in the firſt Year of 
the Reign of their late Majeſties, King William and Queen Mary of 
e ever bleſſed and glorious Memory, intituled, An Act declaring the Riphts 
* and Liberties of the Subject, and ſettling the Succeſſion of the Crown ; 
* and one other Act made in England in the twelfth Year of the Reign 


ok his ſaid late Majeſty King William the Third, intituled, Au Act for 


* the 


ſuch Perſon, who ſhall otherwiſe return, come into, or be in this Realm, 
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By the 6 Ann. cap. 7. par. 1. it is enacted, © That, if any Perſon or 


the pretended Prince of Wales, who now tiles himſelf King of Great 


"EN 


e 


3 
3 


Treaſon. 


« the fir ther - Limitation of the Crown, and better ſecuring the Rights and 
« [herties of the Subject; and the Acts lately made in England and Scot— 
e /and mutually for the Union of the Kingdoms | z every ſuch Perſon ſhall 
« ſuffer as in Caſes of High Treafon.”? 


). In endeavouring to hinder the Perſon next in the Suc- 
91 90 as by "AY cRablLſhed, from een to the 
Croun. 


By the 1 Ann. flat. 1. cap. 17. par. 3. it is enated, „ That if any Per- 
<« ſon or Perſons, after the firſt Day of March one thouſand ſeven hun- 


* dred and two, ſhall endeavour to deprive or hinder any Perſon, who 


e ſhall be the next in Succeſſion to the Crown for the Time being, ac- 


+ cording to the Limitations in an Acc, intituled, An A& declaring the 


% Rights and Liberties of the Subject, and ſettling the Succeſſion of the 
% Crown; and according to one other Act, intituled, An Act for the fur- 
« ther Limitation of the Crown, and better ſecuring the Rights and Liberties 
of the Subject, from ſucceeding, after the Deceaſe of her Majeſty, to 
cc 
* thereunto belonging, according to the Limitations in the before men- 
e tioned Acts; and the ſame maliciouſly, adviſedly and directly, ſhall at- 


tempt by any overt Act or Deed, every ſuch Offence ſhall be adjudged 
ws Fg Treaſon.” | 


17. Jn copeſpondig with the Pretender, oz any of bis 


Sons. 
By the 1 3 W. 3. cap. 3. it is enacted, e That, if a any of the Subjects of 


the Crown of England, after the firſt of March one thouſand ſeven 


hundred and one, ſhall, within this Realm or without, hold, entertain 


„ any Perſon or Perſons employed by him, knowing ſuch Perſon to be 
“ ſoimployed ; or ſhall, by Bill of Exchange or otherwiſe, remit or pay 
any Sum or Sums of Money, for the Uſe or Service of the ſaid pre- 
% tended Prince of Wales, knowing ſuch Money to be for ſuch Uſe or 
Service; ſuch Perſon ſo offending ſhall be taken, deemed and adjudged, 
< to be guilty of High Treaſon.” 


By the 17 Geo. 2. cap. 39. par. 1. after reciting, that the eldeſt Son of 


the Pretender is lately arrived in the French Dominions, and hath been re- 
ceived and encouraged by the French King, it is enacted, © That, if any 
of the Subjects of the Crown of Great Britain ſhall, after the firſt Day 


of May one thouſand ſeven hundred and forty- four, within this Realm 
cc 


ce 


in Perſon, or by Letters, Meſſages or otherwiſe, with the eldeſt or 


* any other Son or Sons of the ſaid Pretender, or with either or any of 


cc 


60 


Son or Sons of the ſaid Pretender, or by either or any of them, knowing 
ſuch Perſon to be ſo employed; or ſhall, by Bill of Exchange or other- 
wiſe, remit or pay any Sum or Sums of Money, for the Uſe or Service of 
the ſaid eldeſt or other Son or Sons of the ſaid Pretender, or of either or 
any of them, knowing ſuch Money to be for ſuch Uſe or Service; fuch 
Perſon ſo offending ſhall be taken, deemed and adjudged, to be guilty 
* of High Treaſon. 


T 
cc 
cc 
48 


cc 


YOu Yu | MW» | 18. In 


the imperial Crown of this Realm, and the Dominions and Territories 


or keep, any Intelligence or Correſpondence in Perſon, or by Letters, 
Meſſages or otherwiſe, with the pretended Prince of Hales, or with 


or without, hold, entertain or keep, any Intelligence or Correſpondence 


them, or with any Perſon or Perſons employed by the ſaid eldeſt or other 
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Treaſon. 


18. In correſponding, 02 treating, with a Rebel oz Enemp. 


By the 2 & 3 Ann. cap. 20. par. 34. after reciting, that there is not any 


effectual Proviſion made, for the Government of her Majeſty's Land 


Forces out of the Realms of England and Ireland, it is enafted, ©* Thar if 
% any Officer or Soldier in her Majeſty's Army ſhall, either upon Land 
out of England, or upon the Sea, hold Correſpondence with any Rebel 
« or Enemy of her Majeſty, or give them Advice or Intelligence, either 
„by Letters, Meſſages, Signs or Tokens, or in any Way whatſoever, or 
<« ſhall treat with ſuch Rebels or Enemies, or enter into any Condition 
ce with them, without her Majeſty's Licence, or Licence of the General, 


Lieutenant General or chief Commander; that then every Perſon ſo 
« offending ſhall ſuffer as in Caſes of High Treaſon, =; 


H. P. C. 23, 


() Ok Petit Treaſon in the general. 


S a Wife murders her Huſband, a Servant his Maſter 


or Miſtreſs, or an Eccleſiaſtick a Prelate, to whom he owes 


921 1e P. C. Obedience, every one of theſe Offences is Petit Treaſon. 


87, 88. 
H. P. C. 24. 


As every Petit Tredſon implies a Murder, it follows that che meer Kil- 


1 Hawk, P. C. ling of a Huſband, Maſter or Prelate, is not always Petit Treaſon ; for, 


88. 


if there are not ſuch Circumſtances, in the Caſe of killing one of theſe 
' Perſons, as would have made it Murder in the Caſe of killing any other 
Perſon, it does not amount to this Offence. 


1 H. p. C. And if, upon an Indictment for Petit Treaſon, the killing appears to 


378. 


1 Hawk. P. C. 


have been upon ſuch a ſudden Provocation, that it would, in Caſe the 
Fact had been committed by a Stranger to the Perſon killed, have amount- 
ed only to Manſlaughter, the Jury may acquit the Perſon indicted of the 
Petit Treaſon and find him guilty of Manſlaughter, 

Some Offences, which are not mentioned in the 25 Ed. 3. flat. g. cap. 2. 
were before the making of this Statute Petit Treaſon. 

If a Woman had procured a Stranger to murder her Huſband, this, 
although ſhe was not preſent at the Perpetration of the Murder, was 
Petit Treaſon. 

It was alſo Petit Treafye, for a Servant to counterfeit the Seal of his 
Maſter, 

By the 25 Ed. 3. fat. 5 5. cap. 2. after declaring divers Offences to be 
Petit Treaſon, it is enacted, That, becauſe many other Caſes of the 
* like Treaſon may happen in Time to come, which a Man cannot think 
of or declare at preſent, if any other Caſe, ſuppoſed to be Treaſon, 


„ which is not 2 above, doth hereafter happen before any one of 
« the Juſtices, ſuch Juſtice ſhall not proceed to Judgment of Treaſon, 


until the Caſe be laid before the King in Parliament, and it is declared, 
e whether it ought to be adjudged a Treaſon or other Felony.” 
It does not appear, that any Offences were, in Conſequence of the 


Power given by this Clauſe, declared in Parliament to be Petit 


Treaſon. 

And by the 1 Mar. ſtat. 1. cap. 1. par. 3. the Power itſelf is hs 
away, it being thereby enacted, That no AR, or Offence, ſhall be 
„ taken, had, deemed or adjudged, to be Petit Treaſon, but only ſuch as 

i be 


Wu FE declared and expreſſed to 1 petit Treaſon, in or by the Act of 
& Parliament, made in the twenty-fifth Year of the Reign of the moſt 
noble King of famous Memory, King Edward the Third, touching or 
e concerning Treaſons or the Declarations of Treaſons.” 

As no Offence has been by any Statute ſubſequent to this made Petit 
Treaſon, it follows, that no Offence is at this Day Petit Treaſon unleſs 
it is one of thoſc, which is by the 25 Ed. 3. ft. 5. cap. 2. declared to 
be ſo. - 

And no Offence is to be adjudged Petit Treaſon, unleſs it is clearly, Plow. 86. 
and without Argument or Inference, within the Meaning of this Statute ; 3 % 12, 21. 
for a Statute declaring any Offence to be Treaſon, ought not to be ex- > rn Re 5 
tended by Equity. | 
Tue Diſtinction of High and Petit Treaſon was not known to the Law 
of Scotland: For every Offence, which was by the Law of England Petit 
Treaſon, was by the Law of Scotland Treaſon. 

At this Day, an Offence, which is in England Petit Treaſon, is in Scot- 
land only a capital Offence : It being by the 7 Ann. cap. 21. par. 7. en- 
acted, That Murder under Truſt, which was by the Law of Slotland 
vw Treaſon, ſhall for the Time to come be only adjudged and deemed to 
< be a capital Offence.” 

There may be an Acceſſary, * before or after the Fact, in Petit; o” 20, 214 
Treaſon. 138. 

At the Common Law, an Acceſſary to chis Offence, before the Fact, 
was intitled to the Benefit of his Clergy. | 

But by the 4 & «5 Phil. & Mar. cap. 4. par. 1. it is enacted, “ That if 
& any Perſon, after the firſt Day of March next coming; ſhall mali- 

e ciouſly command, hire or counſel, any Perſon to commit or do 
ce any Petit Treaſon, every ſuch Offender 1 not have the Benefit of his 

700 „e. | 


(F) Of the different Kinds of Petit Treaſon. 
. In flayihg a Hus band by his Wife, 


Iz is by the 25 Ed. 3. ſtat. 5 . cap. 2. declared to be Petit "Treaſon, 
„When a Wife ſlayeth her Fluſband oY | 
If 4. who is married to B. during ſuch Intermarriage has married alſo 1 H. E. p. 0. 
J to C. this laſt Woman, although The is to ſome Purpoſes a Wife De 381. 
J _ fatto, is not a Wife within the Meaning of this Clauſe ; Becauſe the ſe- 
cond Marriage was 7p/o facto void. 
If a Woman, after having been divorced Cauſa Adulterii vel Eine, Tit: 
' murders the Man from whom ſhe was divorced, this is Petty Treaſon : 
For, as a Divorce for either of theſe Cauſes does not, by the Law of 
9 diſſolve the Vinculum Matrimonii; ; ſhe continues to be his 

ife. 

But, a Woman, hs has been divorced Cauſa conſanguinitatis vel præ- id. | | 
contraftus, cannot be guilty of this Offence : Becauſe the Vinculum Matri- LD WE: 4 
monii is diſſolved by a Divorce for either of theſe Cauſes. | 

If a Wife procures a Servant to kill his Maſter, ſhe is, although the 3 /. 20. | | 1 


Fact be committed in her Abſence, guilty as an Acceſſary to Petit 1 . C 25+ e "ov 


1 Hawk, P. 
Treaſon, 0. 88. 


But, 


* — 


I 136. 5 __ -Treaſon. 
7 20, But, if : a Wife, tio has procured a Stranger to Kill bo Holband, - 13 
139. abſent when the Fact is perpetrated, ſhe is only guilty as an Acceſſary to 
L. J. C24. Murder: For the Principal is only guilty of this Crime; and the FOR, 


2 
1 H. H. P. C. is, — ſequitur Naturam Ju Principalis, 


379. 
i Hawk, P. C. 88. 


Moor ꝙ 1. If a Wife, however, after having procured a Stranger to kill her huſ- 

mw I 88 band, was, by Agreement with ſuch Stranger, in the Houſe wherein the 

1 Murder was committed, ſhe is, although ſhe was not in the Room at the 
Time of the Perpetration thereof, guilty of Petit Treaſon: For, as the 
Murderer was, in this Caſe, emboldened, by the Expectation of having her 
immediate Aſſiſtance, if the ſame had been wanted, to commit the Crime, 
ſhe is, in Judgment of Law, as much a Principal, as if ſhe had ſtood by, 
with a Weapon in her Hand, ready to ſecond him. 

| 3 Inft. 20. If a Stranger and a Wife are both Principals in the Murder of her 

| ; H. P. C. 25. Huſband, the Wife is guilty of Petit Treaſon, the Stranger of Mur- 


4 we * P. C. 
88. der only. 


| | 1 Hawk. P. C. But, if a Wife kills ber Huſband by the Procurement of a I the 
| 3s. latter Bern to be guilty as an Acceſſary to Petit Treaſon. 


2. In laying a. Pater by his Servant. 


j | | By the 25 Ed. 3. flat. 5. cap. 2. it is declared to be Petit Treaſon, 
6 „ When a Servant 1 00 bis Maſter.“ 

3 Inſt. 20. The Murder of his Miſtreſs, or of his Maſter's Wife, by a Servünt has 
Plow. 86. been adjudged to be Petit Treaſon. Neither of theſe Caſes is indeed within 
1 1 . P. C. the Letter thereof: But both of them are clearly within the Meaning of 
= this Clauſe; for the Word Maſter ſignifies any Perſon, to whom another 
: ſtands related as a Servant. 

Plaaud. 86. If a Child kills his Father, or hs Mother, this, although it be a "ack 

3 nt. 20, more heinous Offence, is. not Petit Treaſon : Becauſe it is not a Caſe pro- 
Rr 4. vided againſt by this Statute; and the Judges are reſtrained, by an ex- 
[| | 1 Hawk. P. C. preſs Clauſe therein, from interpreting it a fmli, or a Minore at: Majus. 
1 ; 6 "I But, if a Child, who ſerves his Father, or his Mother, for Meat, 
| | H. P. C. 24. Drink, Clothes, or Wee murders ſuch Father or Mother, this f E Petit 


1 Hawk, P. C. T reaſon, 
87. 


| Bos Cnc A Servant, after having quitted his Maſter's Service a Year, killed the 
| I Perſon who had been his Maſter. This was adjudged to be Petit Trea- 
| Pld. 206. ſon; becauſe it appeared, that the Crime was committed in Conſequence 
þ . 3,20. of Malice conceived againſt the Perſon killed, while the Murderer was in 
| 5 ;, N15 Service. | 


It has been juſt now ſhewn, 1 in treating of that Species of Petit Treaſon, 
which conſiſts in the Murdering of a Huſband by his Wife, in what Caſes 
the Wife is a Principal in, or an Acceſſary to, Petit Treaſon, or an Ac- 
ceſſary to Murder only. 

It is in this Place ſufficient to ſay, without repeating them, that any 
Circumſtance, which would in the Caſe of a Wife habe made her ſo, does 
in the Caſe of a Servant make him, a Principal in or an Acceſſary to Petit 
Treaſon, or an Acceſſary to Murder only. 


T. 23. In 
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3. In being a prelate by an Eccieliaftic, who owes Obevience | 
tz ſuch Peelate: OY 


By hs 25 El. 3. ot 5G: Cap. 2. it is declared 0 be Peiit Treafoi, 
« When a Man, ſecular or religious, Dae his Prelate to whom he owes 
% Obedience.” 

It an Eccleſiaſtic, who enjoys a Benefice in the Dioceſe of A. within the i 7 H. P. E. 
Province of B. lays the Archbiſhop of the Province of B. this, although 381. 
he is not the immediate Superior of ſuch Eocteliafticy ſeems to be Perit | 
Treaſon. | | 

If a Churchman hold two Benefices in different Dioceſes, it is petit Did. 
Treaſon to murder the Biſhop of either of theſe; becauſe a canonical 
Obedience is due to both of them. | 
And it has been laid down; that, if an Eccleſiaftic flays the Biſhop Bil \ 
who ordained him, this is Petit Treaſon, although he does not enjoy any Wt 
Benefice, or Cure of Souls, within the Dioceſe of this Biſhop; becauſe he TEE 1 
profeſſed, at his Ordination, a canonical Obedience to ſuch Biſhop. _ 

It has been already ſhewn, in treating of that Species of Petit Erreaſon, Ante p. 1333 155 | gd 

which conſiſts in the murdering of a Huſband by his Wife, in what Caſes 136. | il 
the Wife is a Principal i in, or an Acceſſary to, Petit Treaſon, or an Acceſſary Mt 
to Murder only. tf 
It is in this Place ſufficient to ſay, without repeating thoſe Caſes, that any | al 

Circumſtance, which would, in the Caſe of a Wife, have made her ſo, | | 9 
does, in the Caſe of an Eccleſiaſtic, make him a Principal in, or an Acceſſary | 
to, Petit Treaſon, or an Aeceſſary t to Murder only. 
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00 Ot the Indictment bo Treaſon. 


RS en a Grand Jury can 9 ige of ſuch Offences; H. P. C. 204. 
as ariſe within the Body of that County, for which they are 

returned. 
But by the 28 Hen. 8. cap. 15. par. 1. it is enacted, That all Freaſons, 

© hereafter to be committed in or upon the open Sea, or in any Place 
„where the Admiral or Admirals have or pretend to have Juriſdiction, 
« ſhall be inquired of in ſuch Shires and Places in the Realm, as ſhall be {40 
limited by the King's Comiſſion to be directed for the ſame, in like | is 
% Form and Condition, as if any ſuch Offence had been committed in I 1 
„ or upon the Land.“ | i 
At the Common Law, a foreign High Treafon could only be inquired H. P. c ts} 
of in that County where the Offender had Land. 204. 


But by the 35 Hen. 8. cap. 2. par. 1. it is enacted, T That all Treaſons; 9 | 
| | 
| 


« hereafter to be committed, by any Perſon or Perſons, out of this Realm 
of England, ſhall be from henceforth inquired of befote the King's juſ- i 
ce tices of his Bench, by good and lawful Men of the ſame Shite where SR 1 
t the ſaid Bench ſhall ſit; or elſe before ſuch Commiſſioners, and in ſuch 8 : "3 
+ Shire of the Realm, as ſhall be aſſigned by the Kings Majeſties Com- | 
„ miſſion, and by good and lawful Men of the ſame Shire; in like Man- | 3 
e ner and Form, toall Intents and Purpoſes, as if ſuch Treaſons had been 
committed within the ſame Shite, where they ſhall be ſo inquired of.” 
The Conſttuction has been, that this Act extends only to ſuch Offences; 
as were at the Time of making it Treaſons; for in divers ſubſequent Sta- 
Vol. V. us N n tures, 
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Kingdom of England. CCW 591 
"= 55 15 2 U 3. Aur. cap. 20. par. 36. it is enacted, That all the Of- 


& fences, by this Statute made High Treaſon, which ſhall be committed 


cc 


upon Land out; of England, or upon the Sea, may be inquired of in the 


Court of Queen's Bench, by good and lawful Men of the ſame County 


«where the ſaid Court ſhall ſit; or before ſuch Commiſſioners, and in 


TY 


te 


5 


& f 


ce 


ſuch County of this realm, as ſhall be aſſigned by the Queen's Majeſty, 


and by good and lawful Mer of the ſame County; in the Manner and 
Form, to all Intents and Purpoſes, as if the ſaid Treaſon had been com- 


mitted within the fame County.“ 4 N 5 
And by the 17 Geo. 2. cap. 39. par. 4. it is enacted, That where any 


of the Offences, y this Statute made High Treaſon, ſhall be committed 


<< out of this Realm, the ſame may be alledged, laid and inquired of, 


cc 


in any County of that Part of Great Britain called England, of in any 


Shire or Stewarty in that Part of Great Britain called Scotland“ 


By the 7 Ann. cap. 21. par. 5. it is enacted, © That all Treaſons, 


7 7 


which, after the firſt Day of Judy one thouſand ſeven hundred and nine, 


ſhall be committed by any Native of Scotland upon the High Seas, or 


in any Place out of this Realm of Great Britain, ſhall be inquired of, 
in ſuch Shire, Stewarty or County in Scotland, as ſhall be aſſigned by 


the Queen's Commiſſion, in like Manner as if ſuch Treaſons had 
been committed in the ſame Shire, where they ſhall be inquired of as 
aforeſaid.” _ 5 | | : 


By the 7 V. 3. cap. 3. par. 6. it is enacted, © That, after the twenty- 


fifth Day of March one thoufand © fix hundred and ninety-fix, no 
Perſon or Perſons ſhall be indicted or proſecuted for any High Treaſon, 
whereby any Corruption of Blood may be made, that ſhall be com- 
mitted or done within the Kingdom of England, Dominion of Wales, 


or Town of Berwick upon Tweed, after the ſaid twenty- fifth Day of 


March, unleſs the Indictment be found by a Grand Jury within three 
Tears next after the Treaſon done ot committed.“ Z A 


But by par. 7. it is provided, © That if any Perſon or Perſons ſhall be 
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yilty of deſigning, endeaveuring ar attempting, any Aſſaſſination of the 
ing, by. Poiſon or otherwiſe, ſuch Perſon or Perſons may be proſecu- 
ted at any Time, notwithſtanding the aforeſaid Limitation.” 


By the 8 8 9 W. 3. cap. 26. par. 4. it is enacted, That no proſecu- 


RY 


tion ſhall be, for any Offence againſt this Act, which was made for the 
better preventing the Counterfeiting the current Coin of this Kingdom, un- 
leſs ſuch Proſecution be commenced within three months after ſuch Of- 
fence committed.” oe — 
But by the 7 Ann. cap. 25. par. 2. it is enacted, That the Proſecu- 
tion of ſuch Perſon or Perſons, as offend againſt the Statute made in the 
eighth and ninth Years of his late Majeſty's Reign, intituled, An Act 
for the better preventing the Counterfeiting the current Coin of this Kingdom, 
by making or mending, or beginning to make or mend, any coining 
Tool or Inſtrument therein Ren ara z or by marking of Money round 


the Edges with Letters or Grainings ; may be commenced at any Time 
within ſix Months after ſuch Offence committed; any Thing in the ſaid 


cc 


A& to the contrary notwithſtanding.” WS | 3 
By the 1 Ed. 6. cap. 12. par. 22. it is enacted, That no Perſon or 
Perſons, after the firſt Day of February next coming, ſhall be indicted, 


arraigned or condemned, for any Offence of Treaſon, unleſs the ſame 


5 33 | “ Offender 


Fa 
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66 Oden be decuſes _ ewo ſufficient an lawful Witneſſes; or mal 
e willingly, without Violenee, - confeſs the ſame.” | 
And by the ; Ed. 6. cap. 11. par. 12. it is enafted, © That no Perſon 
«© or Perſons, after the fi Day of June next coming, ſhall be indicted, 
« arraigned, condemned, d or attainted, for any Treaſons that 
now be, or hereafter: ſhall be; which ſhall hereafter be perpetrated, 
% committed or done, unleſs the ſame Offender or Offenders be thereof 
<« accuſed by two lawful Accuſers; which faid Accuſets, at the Time of 
ce the Arraignment of the Party, if they be then living, ſhall -be brought 
< in Perſon before the Party ſo accuſed, and avow and maintain that: they 
© have to ſay againſt the ſaid Party, to prove him guilty of the Treaſon 
contained in the Bill of Indictment laid againſt the Party arraigned ; 
unleſs the ſaid Party arraigned ſhall willingly, without N con- 
&« fefs the ſame ? 
Some Judges have been of Opinion, that both theſe Statutes are virtu- 3 If. 26. 
ally repealed by the 1 & 2 Ph. & M. cap. 10. it being thereby enacted, KI. 26. 
That all Trials of Treaſons ſhall be according to the Courſe of the Com- 
* mon Law; by which one Witneſs is ſufficient in any Caſe. | 
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But Coke Chief Juſtice was of Opinion, that this laſt Statute relates 3 7. 25, 26. 


only to the Trials of Treaſons, and not to the finding of Indictments for 
ſuch Offences. 


And this Opinion was founded on the following Reaſons; which ſeem 
quite concluſive ones. 8 
The Word awarded, therein uſed, is only applicable to a Trial 33 M. 27. 
for 5 8 cannot, n any Degree of Tpogrietys be ſaid to be 
awarde 
I the Indictment had ever been conſidered as any Part of the Trial, 3 2% 26: 
it muſt, as this Statute directs that every Man fhall be tried by his Peers, 
in the Caſe of a Peer of the Realm, always have been found by Peers: 
But the Practice has been quite otherways. 
It likewiſe follows, from another Clauſe in this 8 by which one 3 % 25, 76. 
Witneſs is declared to be ſufficient for the finding of an Indictment for 
coining, that two are neceſſary to the finding of a Bill for any other 
High Treaſon. _. 
For the Sake, however, of putting an End to all Doubts concerning this 
Point, it is, by the 7 W. 3. cap. g. par. 2. enacted, That, after the five 
<« and twentieth, Day of March one thouſand fix hundred and ninety-fix, 
&© no Perſon whatſoever ſhall be indicted of High Treaſon, whereby any 
“Corruption of Blood may be made, but by and upon the Oaths and 
Teſtimony. of two lawful Witneſſes, either both of them to the ſame * 
overt Act, of one of them to one, and the other of them to another, 
overt Act of the ſame Treaſon ; any Law or Uſage to the contrary 
e notwithſtanding.” 
But by par. 13. it is provided, “ That this Act ſhall not extend to any 
<« Indictment for counterfeiting his Majeſty s Coin, or his Great Seal, Privy 
Seal, Privy Signet or Sign Manual.” | 
The Charge in every Indictment, for an Offence declared to be High Cro. Car. 1146, 
Treaſon by the 25 Ed 3. ftat. 5. cap. 2. muſt be i in the very Words of Pine's Caſe. 
this Act. 
Nay, the Words of this Statute have been ſo ſtrictly adhered to, that; ; Kel. 8. The 
where a King has beet actually murdered, the Killing him has not 2 1 100 
been laid as the Offence: But the Method has been, to lay the Compaſ- 2. 


Hawk, P. 
paſſing his Death as the Treaion; and the Killing him as an overt Act of 5 7055 


tuch Treaſon. | a 
Every Treaſon mult be laid to have been committed prödllorie. Carb. 319. 
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cc 
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Tucher's Cale. 


8 : 3 Last. Is. H. P. C. 11. Salk. 633. 


F 
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. be laid. 


"$00 3 Treaſon. 
597. Tr. 21. It has been ſaid, that it is not neceſſary to charge, in the Indictment, an 
4 vas overt Act in any other Species of High Treaſon, except that of compaſ- 
5 ſing or imagining the King's Death. | | 
3 lift. 14. But the better Opinion is, that, as theſe Words in the 25 Ed. 3. fat. 5. 
H. P. C. 13. cap. 2. and thereof is provably attainted of overt Aft, do as well relate to the 
1 Hawk. P. C. Treaſons of violating certain Perſonages ; of levying War againſt: the 
4 634, King; and of adhering to the King's Enemies; as to that of com paſſing 
5 St. Tr. 21, or imagining his Death, an overt Act muſt in every one of theſe Treaſons 


* ** * 4 N 3 
S — 


_—y 


Salk. 633. It is not neceſſary, that an overt Act be laid to have been committed 


| Cranburn's proditorie; becauſe this is not laid as the Offence, but rather as the Evi- 


Caſe. dence thereof. _ 35 1 
4 St. Tr, 710, It is ſufficient to lay a Conſultation to kill the King, as an overt Act of 


711. compaſſing or imagining his Death, without laying the Manner in which 
= s Caſe. the King's Death was to have been brought about; for ſuch Conſultation 


is in itſelf an overt At. | | 
2 Ventr. 316. It muſt be ſhewn, in every Indiftment for adhering to the King's Ene- 
Harding's mies, to whom the Adherence was, that the Court may Judge, whether 


Caſe, the Perſons, who were adhered. to, ought to have been conſidered as Ene- 


mies of the King. „ 5 = 
Se. Tr. 36. But it is not neceſſary to alledge, in ſuch Indictment, that the adhering 


4 ar was againſt the King; for this ſhall be intended. 1-4 
Ale. „ | OY 


1 Hawh, P. 2 38. 


2 Show. 41 1. In every Indictment, however, in which the overt Act laid is the ſpeak- 
| ing of treaſonable Words, it muſt be alledged, that the Words were 
ſpoke of the King. : „ „ 4, 


. S. Ry. It was held by all the Judges, that it muſt be ſhewn, in in Indietment 
Auon. Hil. for coining, that the Perſon indicted was not within any of the Exceptions, 


13H.3- mentioned in the enacting Clauſe of the Statute made in the eighth and 


ninth Years of the Reign of William the Third, intituled, An Ad for the 
better preventing the Counterfeiting the current Coin of this Kingdom , and the 
. Judgment was arreſted, becauſe this had not been ſnewn. „ 
Rid. But it was in this Caſe held, that another Indictment would lie; and 
the Party, in whoſe Favour the Judgment had been arreſted, was after- 
wards convicted upon another Indictment, and executed,  _ 855 
1 Hawk. P. It need not be alledged, in an Indictment for receiving Popiſh Orders, 
9. 45. in what Place the Perſon indicted was born; or in what Place he was or- 
dained: For it is ſufficient to alledge, in the Words of the Statute by 
which this Offence is made High Treaſon, that ſuch Perſon was born is 
this Realm, or in the King's Dominions; and was made, ordained or profeſſed, 
by any Authority or Juriſdiftion derived, challenged or pretended, from the 
See of Rome, | # 3 a - 
Kel. 15. The lt has been ſaid, that, as every overt Act of compaſſing the King's Death 


Regicides. 


Caſe of the is tranſitory, ſuch overt Act need not be laid in the County, wherein the 


Treaſon is laid to have been committed. 


6 8/. 7. 319. But it ſeems to be the better Opinion, that an overt Act, as well of 


Layer's Caſe. this Species of Treaſon as of any other, muſt be laid in that County, 

V herein the Treaſon is laid to have been committed; and that no Evi- 
dence can be given of any overt Act in another County, until the overt 
Act laid in that County, wherein the Treaſon is laid to have been com- 
mitted, has been proved. | 


4 C.. Fr. It is not neceſſary, that an Indictment for High Treaſon, againſt a na- 
Lranburn's tural born Subject, ſhould charge the Offence to have been committed 
2 * contra ſupremum naturalem ligeum Dominum ſuum. 
44A. 31. N ö 5 | \ 
Every 
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Every Indictment, whether it be againſt a natural born Subject or an £4. Raym. 1. 
Alien, for any Offence declared to be High Treaſon by the 25 Ed. Hep r's Cafe, 
fiat. 5. cap. 2. mult conclude contra ligeantiæ ſuæ Debitum; for, as this; 550 21 
Statute, which does not make any Offence Treaſon, is only declaratory of Ca,. 319. 
what was ſo at the Common Law, the Offence continues, as it was, before Salt. 630, 633. 
the making of this Statute, to be an Offence againſt that Allegiance, 
which is due from every Man who lives under the King's Protection. 

But, where any Offence is made High Treaſon by any Act or Acts of 9a. 631. 
Parliament ſubſequent to the 25 Ed. 3. ftat. 5. cap. 2. it is not neceſſary, Tucker's Caſe: 
that the Inditment for ſuch Offence ſhould conclude contra ligeantiæ ſug 2 Hawk. P. C. 
Debitum : For, if the Offence is charged in the Words of the particular *5*: 
Statute or Statutes, it is ſufficient to conclude contra formam Statuti, 
or contra formam Statutorum, as the Caſe may require. 

If an Indictment againſt an Alien, for High Treaſon, concludes contra 7 Rep. 7. 
Naturalem ſuum Dominum, or contra Naturalis ligeantiæ ſue debitum, it 1 N wow 
is void: Becauſe, although he may owe a local Allegiance to the Prince * e 
under whoſe Protection he lives, no natural Allegiance can be due from 
an Alien. ” | . 

By the 7 V. 3. cap. 3. par. . it is enacted, © That no Indictment for 
High Treaſon, whereby Corruption of Blood may be made, nor any 
0 Proceſs, or Return thereupon, ſhall be quaſhed on the Motion of the 
„ Priſoner or his Counſel, for miſ- writing, miſ-ſpelling, or falſe or impro- 
per Latin, unleſs Exception concerning the ſame ſhall be made, in the 
ce reſpective Court where ſuch Indictment ſhall be tried, by the Priſaner or 
„ his Counſel aſſigned, before any Evidence is given in open Court upon 
„ ſuch Indictment.” 1 8 wth 1 VVV 

But it has been held, that, notwithſtanding what is faid in this Clauſe, 5 87. 7-. 18. 
an Indictment for High Treaſon ought not to be quaſhed, after it has ¹⁰s 
been pleaded to. ELON | 5 Caſe 

By the 7 Ann. cap. 21. par. 1. and par. 3. it is enacted, That, from 
* and after the firſt Day of July one thouſand ſeven hundred and nine, all 
High Treaſons, hereafter committed within Scotland, ſhall be inquired 
of in Scotland, in ſuch Manner as is uſed in England.” e 
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ay Of the Trial of Treaſon, 


B* the 33 Hen. 8. cap. 23. par. 1. it was enacted, That if any Per- 
c ſon or Perſons, being examined by the King's Council, or three of 
them, upon any Manner of Treaſon, do confeſs any ſuch Offences, or 
the ſaid Council, or three of them, upon ſuch Examination, ſhall think 
e any Perſon, ſo examined, to be vehemently ſuſpected of any Treaſon 3 
that then in every ſuch Caſe, by the King's Commandment, his Majeſty's 
«© Commiſſion of Oyer and Terminer ſhall be made to fuch Perſons, and 
into ſuch Shires and Places, as ſhall be named and appointed, by the 
<« King's Highneſs, for the ſpeedy Trial, Conviction or Delivery, of 
„ {uch Offenders.” . | | . | 
This Method of Trial is taken away by the 1 & 2 Ph. & M. cap. 10. 3 It. 27. 
by which it is enacted, © That the Trial of Treaſons ſhall be according 
to the Courſe of the Common Law.???“ 1 | | 
But, if a Bill of Indictment for High Treafon has been found in the Dyer 286. 
County where the Offence was committed, this may be removed into the 
Court of King's Bench, and the Offender may be tried there. 
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; Treaſon, 


3 Int. 27. 
3 Inft. 27. 


H. P. C. 204. 


3. „. 


3 Inft. 11. 


H. F. ei. 


9 


| Ante p. 137, 


138. 


that in every one of them it is enacted, that all foreign High Treaſons 
may be heard and determined in the N dy Counties, in which ſuch 
Treaſons may be inquired N 


By the 7 V. 3. cap. 3. par. 1. it is enacted, That, after the five and 
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Or the Perſon indicted may be tried in any foreign County, before 
Commiſſioners appointed by a ſpecial Commiſion ; z for this is warranted 
by the Courſe of Common Law. 

But the Jurors, by whom ſuch Perſon is tried, moſt; in either Caſe, 
be of the County in which the Offence was committed becauſe this is 
required by the Common Law. 

If a Man be indicted of High Treaſon, he may, as he might have done at 
the Common Law, plead a foreign Plea, and be tried in the toreign County : 
But no foreign Plea-can be pleaded to an Indictment for Petit Treaſon. 

At the Common Law, Courts of Admiralty claimed an excluſive Juriſ- 

diction of all Offences committed in or upon the open Ses. 
But by the 28 Hen. 8. cap. 15. par. 1. it is enacted, © That all Trea- 
ſons, hereafter to be committed in or upon the Sen, or in any Place, 
„ where the Admiral or Admirals have, or pretend to have, juriſdiction, 
< ſhall be heard and determined, in ſuch Shires and Places in the Realm, 
& as ſhall be limited by the King's Commiſſion to be directed for the 
* ſame, in like Form and Condition, as if any en offence had been 
* committed or done in or upon the Land.” 


At the Common Law, a foreign High Treaſon was to be tried 1 in that 


County where the Offender had Land. 

The Clauſes of the different Statutes, by which | It is cath; that High 
Treaſons committed out of the Realm may be e ne in any Engliſo 
or Scotch County, have been already cited. 

It- is ſufficient to ſay in this Place, - without repeating thoſe Clauſes, 


„ twentieth Day of March one thouſand ſix hundred and ninety- ſix, every 


M. S. Rep. 


Gregg's Caſe. 


4 Se. Tr. 646. 


Rookawwood®s 
Caſe, 


Sall. 153,634. 


ce perſon whatſoever, that ſhall be indicted for High Treaſon, whereby any 


« Corruption of Blood may be made, ſhall have a true Copy of the whole 
&* Indictment, but not the Names of the Witneſſes, delivered to him five 
« Days, at the leaſt, before he ſhall be tried for the ſame, whereby to en- 
* able him to adviſe with Counſel thereupon, to plead and make his De- 
fence, his Attorney or Agent requiring the ſame, and paying the Officer 
his reaſonable Fee for Writing thereof, not exceeding five Shillings for 
6 the Copy of every ſuch Indictment.” 


It was held, 3 Meeting of the Judges on the twelfth Day of January 
one thouſand VI hundred ànd ſeven, to conſider of ſome Things re- 


lative to the intended Trial of Gregg, that it is the ſafer Way to deliver a 
Copy of the Caption, as well as of the Body, of an Indictment for High 


Treaſon ; and that the five Days ought to be excluſive, both of the Day 
of delivery and of the Day of Trial. 


But no Exception can be taken, to the F allneſs 5 the Copy of an In- 


dictment which has been delivered, after ſuch Indictment has been plend- 
ed to. | 


And, as the Intention of this Clauſe i is, to grant the Copy of ſuch "0s 


diftment only for the Sake of enabling the perſon indicted to plead, it 
has been held, that no Perſon is, after having pleaded to ſuch Indictment, 
intitled to have a Copy thereof. 

By 7 W. 3. cap. 3. par. 1. it is enacted, © That, From: and after the 
ce five and twentieth Day of March one fan fix hundred and ninety- 
« ſix, every Perſon whatſoever, that ſhall be indicted, arraigned or tried 


„for High Treaſon, whereby any Corruption of Blood may be made, 


„ ſhall be admitted to make his full Defence, by Counſel learned in the 


„ Law; and, in Caſe any Perſon ſo indicted ſhall deſire Counfel, the 
Court, before whom ſuch Perſon ſhall be tried, or ſome Judge of 
© 19427 Court, ſhall, and 1s hereby authoriled ard re d, immediately, 


upon 


r ðéx TTT AAA ³¹¹1 dn) apy 


F g f * was I „ N CAMEL 838 8 
* 4 9 1 oe. 22 WIS i at are notre n Tag ab 4 
dw . —— Fees; rag 5m * 2 f SS „ REV, $ 
3 „ ͤᷣ D TE Sor 7 8 ; : , 


reaſon. 


two, as the Perſon (hall defire, to whom ſuch Counſel: ſhall have free 
Acceſs at all ſeaſonable Hours; any Law or Ulage to the contrary not- 
e withſtanding ** 

By Par. 12. it was provided, “ That this Act, nor any Thing there- 

ein contained, ſhould any Ways extend to any [mpeachment or other Pro- 
e ceeding in Parliament, in any Kind whatſoever.” 

But by 20 Geo. 2. cap. 30. it is enacted, «That, from and after the 
fitſt Day ot June one thouſand ſeven hundred and forty-ſeven, every 


any High Treaſon, whereby any Corruption of Blood may be made, 
ſhall be received and admitted to make his full Defence by Counſel 
learned in the Law, not exceeding two Counſel, who ſhall be aſſigned 
for that Purpoſe, on the Application of the Party impeached, at an 
Time after the Aale of Impeachment ſhall be exhibited by the 
45 Bn ay? 

By the 7 W. 4. cap. 3. par. 7. it is enacted, <« That every Perſon, who 
£© ſhall be indicted for High Treaſon, whereby any Corruption of Blood 
* may be made, ſhall have a Copy of the Panel of the Jurors, who are to 
try him, duly returned by the Sheriff, and delivered unto him two 
& Days, at the leaſt, before he ſhall be tried for the ſame.” 


upon his Requeſt, aſſign. to ſock Peiſon fach Counſel, not. exceeding 


Perſon, who ſhall be impeached by the Commons of Great Britain of 
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But by Par. 13. it is provided, “ That this Act, nor any Thing therein 
„ contained, ſhall any Ways extend to any Proceedings upon an Indictment 
« as counterfeiting his Majeſty” s Coin, or his Great Seal, Privy Seal, 
„Privy Signet, or Sign Manual.” | | 1 9 
By the 7 Ann. cap. 21. par. 1 1. it is enacted, © That, from and after the 8 | N 
Deceaſe of the Perſon, who pretended to be Prince of Wales during the e 
„Life of the late King James, and ſince pretends to be King of Great | 
« Britain, and at the End of three Years after the Succeſſion to the wh 
70 Crown, upon the Demiſe of her Majeſty, ſhall take Effect, as the ſame | | f 
is and ſtands limited by an Act made in the firſt Year of the Reign of 
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& their late Majeſties King William and Queen Mary, intituled, An Act | e il 
e for declaring the Rights and Liberties of the Subject; and ſettling the bl 


174 
« Succeſſion of the Crown, and by one other Act made in the twelfth | If 
Tear of the Reign of his late Majeſty King William the Third, intituled, 


| 
« An Act for the further Limitation of the Crown, and better ſecuring the | | i N 
cc | Rights and Liberties of the Subject, when any Perſon is indicted for | | ih 
<« High, Treaſon, a Liſt of the Witneſſes, that ſhall be produced on the | 1 
Trial for proving the ſaid Indictment, and of the Jury, mentioning the | | | 9 
« Names, Profeſſion and Place of Abode, of the ſaid Witneſſes and Jurors, | | | [20 
be alſo given, at the ſame Time that the Copy of the Indictment is de- l | 


livered to the Party indicted ; and that the Copies of all Indictments, 
for the Offence aforeſaid, with ſuch Liſts, ſhall be delivered to the 1 
Party indicted, ten Days belore the Trial, and in the Preſence of two _ Cit 
or more credible Wirneſſes; wy Law or Statute to the contrary not- 1 
“ withſtanding.” | Wo 


: NS 
By the 7 Ann. cap. 21. par. 1. and par. 3. it. is enacted, That, fiom . 19 


and after the firſt Day of July one thouſand ſeven hundred and nine, all | 4 
e High Treaſons hereafter committed within Scotland, ſhall be heard and | 10 
68 derer wines in Scotland, in ſuch Manner as is uſed in England. 7 | | 2 + 

If a Perſon, who has been arraigned upon an Indictment for High Trea- 3 0-14 5 | bf 
ſon, ſtands mute, his Guilt 1s to be taken pro Confeſſo; and the ſame Jude Ty 104. | 5 


ment is to be given, as if he had been convicted. 


But ſuch ſtanding mute does not, in the Caſe of Petit Treaſon, amount 3 7. 14% 
to a Confeſſion of the Crime. 


By the 33 Hen. 8. cap. 23. par. 3. it was enacted, * That Perempto- 


« ry challenges ſhall not —— hence forth be admitted, or allowed, in any 
by Calcs of High Treaſon 


Bar, . Woe * f 
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3 bf. 27. But, it being by the 1 & 2 Pb. & M. cap. 10. enacted, . That the 
« Trial of Treaſons ſhall be according to the Courſe of the Common 

« Law,” the Right of challenging Jurors, in Caſes of High Treaſon, 


which was incident to a Trial at the Common Law, is thereby virtually 
reſtored, 


e 7 : „ 


(1) Of the Evidence in Treaſon. 


Du the 7/7. 3. cap. 3. par. 7. it is enacted, © That every Perſon, in- 
B « difted for High Treaſon, whereby any Corruption of Blood may 
« be made, ſhall have the like Proceſs of the Court where he ſhall be 
<« tried, to compel his Witneſſes, to appear for him at ſuch Trial, as 
« js uſually granted ts compel Witneſſes to appear againſt him.“ 
It was not the Uſage, heretofore, to examine Witneſſes, produced on 
the Behalf of a Perſon indicted of Treaſon, upon their Oaths. 

But by the 7 VV. 3. cap. 3. par. 1. it is enacted, That, every Perſon, 
ce who ſhall be indicted for High Treaſon, whereby any Corruption of 
“ Blood may be made, ſhall be admitted to make any Proof that he can 

produce by lawful Witneſs or Witneſſes, who ſhall then be upon 

_ «*« Oath, for his juſt Defence; any Law or Uſage to the contrary not- 
e withſtanding.” . 5 e e en 

And by the 1 Ann. ſtat 2. cap. 9. par. 3. it his enacted, That every 

“ Perſon, who ſhall be produced or pas as a Witnefs on the Behalf of 

<* the Priſoner, upon any Trial for Treaſon, before he be admitted to 

d depoſe, or give any Manner of Evidence, fhall firſt take an Oath to 
depoſe the Truth, the whole Truth, and nothing bat the Truth, in 
„ ſuch Manner as the Witneſſes for the Queen are by Law obliged 
« todo. © e * 
By the 8 9 W. 3. cap. 25. par. 5. it is enacted, That if any Pun- 
„ cheon, Dye, Stamp, Edger, cutting Engine, Preſs, Flaſk, or other 
«© Tool, Inſtrument or Engine, uſed or defigned for coining or counter- 
“ feiting Gold or Silver Money, or any Part of ſuch Tool or Engine, 
„ ſhall be hid or concealed in any Place, or found in the Houſe, Cuſtody 
or Poſſeſſion, of any Perſon whatſoever, not then imployed in the 
e coining of Money in ſome of his Majeſty's Mints, nor having the 
e ſame by ſome lawful Authority; that then it ſhall be lawful for any 
„ Perſon diſcovering the ſame to ſeize, and he is hereby required to ſeize 
„the ſame, and to carry it forthwith to ſome Juſtice of the Peace of 
the County, City or Place, where the ſame ſhall be ſo ſeized, to be 
produced in Evidence againſt any Perſon, who ſhall be proſecuted for 
any Offence by this Act made High Treaſon.” . 

6 S,. Tr. 281, It has been held, that Papers, found in the Cuſtody of a Perſon indicted 

321, 322. for High Treaſon, may, although ſuch Papers are not of his own Hand 

Layer's Caſe. Writing, be read as Evidence againſt ſuch Perſon. | 5 

And it ſeems to be ſettled, that Papers may, in Conſideration of Law, 
be in the Cuſtody of a Perſon, although theſe are not actually found upon 
ſuch Perſon. , | 

47. 7. 431, Lord Preſton together with Aſhton, Elliot, and a Servant of Lord 
445,446,450, Preſton's, were found concealed under the Quarter Hatches of a Ship, in 
Lord Prefton's which they were going abroad. In the Place, where theſe Perſons were 
Caſe, found concealed, a Packet was found lying upon the Ballaſt, with a Lead 

tied to it; and two Seals were found lying near this Packet. Upon one of 
theſe Seals was Lord Preſton's Coat of Arms, the other was a Seal belong- 
ing to the Office of Secretary of State, which Office had bcen enjoyed by 
2 | l Lord 
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up by Aſton, who was allo tried for the ſame High Treaſon, and put 
into his Boſom ; from whence it was afterwards taken. It was held; that 


this Packet was ſo in the Cuſtody of Lord Preſton, that the Papers there- 
in contained were admiſſible Evidence againſt him. 


Lord Preſton in the late Reign. It appeared that the Packet was taken 


In a very late Caſe, divers Papers were found in a Bureau in the Pri- 2. S. Reg. 
ſoner's Apartment. With theſe were found ſeveral Seals, with ſome one Heuſh's Caſe. 
of which every one of ſeven Letters, proved to be of the Priſoner's Hand Trin. 31 G. 2. 


Writing, appeared to be ſealed. It appeared alſo, that the Priſoner had 
the general Uſe of this Bureau, which belonged to the perſon of whom he 
hired the Apartment: But that his Landlady had been ſometimes ſeen to 
open it in his Abſence. It was agreed by the Court, that theſe Papers were 
ſo in the Cuſtody of the Priſoner, as to be admiſſible Evidence againſt him. 
By the 5 Ed. 6. cap. 11. par. 12. it was enacted, That no Perſon or 
“ Perſons, after the firſt Day of June next coming, ſhall be indicted, ar- 
raigned, condemned, convicted or attainted, for any Treaſons, that now 


e ſame Offender or Offenders be thereof lawfully accuſed by two lawful 
Accuſers ; which ſaid Accuſers, at the Time of the Arraignment of the 
« Party, if they be then living, ſhall be brought in Perſon before the Par- 
ty ſo accuſed, and avow and maintain that they have to ſay againſt the 

ſaid Party, to prove him guilty of the Treaſon contained in the Bill of 
Indictment laid againſt the Party arraigned ; unleſs the ſaid Party ar- 
„ raigned ſhall willingly, without Violence, confeſs the ſame. ““ 


he or hereafter ſhall be perpetrated, committed or done, unleſs the 


It has been held, that this Statute is, ſo far as it relates to the Trial of 3 B/. 25, 26. 
Treaſons, virtually repealed by the 1 & 2 Ph. & Mar. cap. 10. it being Nl. 26. 


thereby enacted, ** That all Trials of Treaſons ſhall be according to the 
„ Courſe of the Common Law:“ By which one Witneſs was ſufficient 
in any Caſe. ; | | „„ 1 : 7 ke” | 8 

But by the 7 V. 3. cap. 3. par. 2. it is enacted, That no Perſon 
* whatſoever ſhall be tried or attainted of High Treaſon, whereby any 
„ Corruption of Blood may be made, but by and upon the Oaths and 
& Teſtimony of two lawful Witneſſes, either both of them to the ſame 


„covert Act, or one of them to one, and the other of them to another 


cc 


ed, or tried, ſhall willingly, without Violence, in open Court, confeſs the 
cc 


* ſame, or ſhall ſtand mute, or refuſe to plead, or ſhall, in any Caſe of High 
_« Treaſon, peremptorily challenge above the Number of Thirty-ſix of 
the Jury; any Law or Uſage to the contrary notwithſtanding.” 


% overt Act of the ſame Treaſon ; unleſs the Party indicted and arraign- 


In an Indictment for compaſſing or imagining the King's Death; the; St. Ty. 38. 
being armed with a Dagger, for the Purpoſe of killing the King, was Lan, 


laid as one overt Act, and the being armed with a Piſtol, for the ſame 
Purpoſe, as another overt Act. It was held, that the proving of one of 
theſe overt Acts by one Witneſs, and the other by a different Witneſs, 
was good Proof, by two Witneſſes within the Meaning of this Clauſe. 


Caſe. 
Raym. 407: 


At a Meeting of all the Judges, on the twelfth Day of January one N. S. Rep. 
thouſarid ſeven hundred and ſeven, to conſider of ſome Matters relative to G Cat. 


the intended Trial of Gregg for High Treaſon, Holt Chief Juſtice, Powel 
Juſtice, Powis Juſtice, Smith Juſtice, Dormer Juſtice, and Bury Juſtice, 
were clearly of Opinion, that the Priſoner's Confeſſion, although not made 


in Court, might, if proved by two Witneſſes to have been voluntarily 


made, notwithſtanding what is contained in the 7 WJ. 3. cap. 3. par. 2. juſt 
now Cited, be read as Evidence againſt him: But Trevor Chief Juſtice was 
of a contrary Opinion; and Tracy Juſtice doubted. _ | 

By the 7 W. 3. cap. 3. par. 4. it is enacted, That, if two or more 
e diftinct Treaſons, of divers Heads or Kinds, ſhall be alledged in one Bil} 
* of Indictment, one Witneſs produced to prove one of the ſaid Trea- 
5e ſons, and another produced to prove another of the faid Treaſons, ſhal! 


Vor. V. | Mn =," HoE 
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« not be deemed or taken to be two Witneſſes within the Meaning or.- 
ec this Act. 
5 Se. J. 38, As it is only made neceſſary, by the 7 W. 3. cap. 3. to prove one 
Yaughan's overt Act of Treaſon, by which Corruption of Block may be made, by 
Cale. two Witneſſes, or two overt Acts of the ſame Species of ſuch Treaſon by 
two Witneſſes, every other Fact may, in a Caſe of ſuch Treaſon, be pro- 
ved in the ſame Manner, as it might have been Bo before the making 
of this Statute. 
Bid. And it has been held, by Holt Chief Juſtice, that, if it be neceNr: 
prove, that the Perſon indicted for ſuch Treaſon is a Subject of the Ku 
it is ſufficient to prove this by one Witneſs. 
By the 7 W. 3. cap. 3. par. 8. it is enacted, © That no Evidence ſhaii 
ebe admitted or given of any overt Act, which 1 is not expreſsly laid in the 
* Indictment, againſt any Perſon whatſoever.” _ 
5 Se. Tr. 22. But it is laid down, that, where an overt Act, not laid in the Indict- 


Vaugban's ment, conduces to the Proof of one which is therein laid, Evidence may 


Wk be given thereof. 

5 St. Tr. 38. | If the overt Act alledged is a Conſultation to kill the King, any Act- 

Vaughan's ing or doing, in purſuance of ſuch Conſultation, may be given in Evi- 

ny 5 dence, for this not only proves an Agreement and Conſent thereto, but i IS 
oy beſides a Proof of the overt Act laid in 1 the Indictment. | 


"KJ; Of the Judgment in Treaſon. 


Y the 7 V. g. cap. 3. par. g. it is enacted, © That no miſ-writing, 

% miſ-ſpelling, or falſe or improper Latin, ſhall, after Conviction 

ce on an Indictment for High Treaſon, be any Cauſe to ſtay or arreſt any 
Judgment thereupon.” 

But by the ſame Par. it is provided, „ That any Judgment, given up- 
e on ſuch Indictment, ſhall and may be liable to be reverſed upon a 
« Writ of Error, in the lame Manner, and no other, as if this Act had 
% not been made.“ 


3 Whenever a Judgment of Treaſon i is to be pronounced by the Court of 


1 Ventr. 254, King's Bench, it is to be pronounced by the Chief Juſtice of this Court: 
But the Judgment of this Court, in any other Felony, is aways to be 
pronounced by the antient Judge. 

There are two Judgments of Treaſon. 
One of theſe is called the ſolemn or ſevere Judgment, the other the 
leſs folemn Judgment, 

Carth 349. The Form of the, ſolemn Judgment i is different in different Books Nor 

Valcat's Caſe. is this to be wondered at: For it appeared, upon great Search of records, 
in the Caſe of Malcot, that, before the Time of Henry the Seventh, this 
was very uncertain : There being ſcarce two Judgments to be found, 
of which the Form was the ſame. 

Staundf. P. C. The following ſeems, from comparing divers Books, to be the moſt 

Lib. 3. c. 19. approved Form of this Judgment, That the Perſon convicted be carried 

3 it. 210. to the Priſon from whence he came, and be drawn from thence to the 

: - H. F. C. Place of Execution; that he be there hanged by the Neck, and be cut 

pe 315. down whilſt he is alive; that his Bowels be cut out of his Body, and be 

Kilmarneck's burnt before his Face; that his Head be ſevered from his Body, and his 

Tr. 38. Body be divided into four Quarters; and that his Head and Quarters be 

6 diſpoſed of as the King pleaſes. 

1 H. H. P. C. The King may, by a Warrant under his Great Scal, Privy Seal, Privy 

351, 384. Signet, or Sign Manual, diſcharge or pardon ſuch Part of the Punithment, 
by this Judgment awarded, as he pleaſcs, 


And 
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And it is uſual, when any Nobleman, or other great t Man, falls a 1 H. H. P. 
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this Judgment, to pardon the whole of it except beheading. 351, 384. 
According to Staundford's Account, Part of this Judgment heretofore Staundſ. P. C. 
was to be drawn upon a Hurdle. Lib. 3. c. 19. 
But no Mention is made by Cote, Chief Juſtice, of @ Hurdle; nor is it 3 %. 210. 
mentioned in ſome modern Judgments. eg hs 
| . 38. 


3 it ſeems never to Ne been a neceſſary Part of this Judgment; for i H. H. P. C. 
Shard Juſtice once ordered a Man, convicted of Treaſon, to be drawn, 382. 
without being placed upon any Thing, by Horſes to the Place of Execu- 
tion: But this Severity 1s not now uſed ; the convicted Perſon being always 
drawn upon a Hurdle. 

Part of this Judgment, according to the Form in Slaundford, heretofore Staun/. P. C. 
was, that the Privy Members ſhould be cut off. Lib. 3. c. 19. 
But Coke Chief Juſtice does not mention the cutting off the Privy Mem- 3 1}. 210. 
bers as a Part of this Judgment; and it apptars, from ſome modern Caſes, 

that it is not a neceſſary Part thereof. 

A Writ of Error being brought, to reverſe an Attainder of High Treaſon, 74. Raym. 1.2. 
one Error aſſigned was, that the Words Secreta Membra Amputentur were T«c#r's Cale, 
omitted in the Judgment. Samuel Eyre Juſtice was of Opinion, that the 
Attaisder ought not for this Reaſon to be reverſed ;, Becauſe the Omiſſion 
of theſe Words is warranted by many Precedents. Giles Eyre Juſtice ſeem- 
ed to think that theſe Words, as the Practice at that Time was to inſert 
them, ought to have been inſerted : But by Reaſon of the Multitude of 
Precedents doubted as to the Point, Holt Chief Juſtice gave no Opinion 
as to this Point. This Attainder was reverſed for another Reaſon : But no 
Notice is taken in the Judgment of Reverſal, which was afterwards affirm- 
ed in Parliament, of the Omiſſion of theſe Words. 

It was no Part of the Judgment pronounced, not many Years ago, 8 
by Hardwick, Lord High Steward, that the Privy Members ſhould be 77. 38. 
cut off. 


In ſome old Caſes, and in a few Caſes in the Time of King Charles 12 Mod. gg, 


the Second, the Words before his Face, or whilſt he is alive, which are held 96: Wal- 
to be tantamount thereto, are not inſerted in the Judgments, immediately 8 
after the Words, that the Bowels be cut out of the Body, and be burnt. e ces 
But the general Ulage has been to inſert the Words, before bis Face, or 12 Med. 95, 
whilſt he is alive; and it has been held, that the Omiſſion of them is Er- 5 Walcat's 
ror. The Attainder was, in Walcot's Caſe, reverſed by the Court of the 
King's Bench, becauſe theſe Words were omitted ; and this Judgment of 
Reverſal was affirmed in Parliament. 
The leſs ſolemn Judgment of Treaſon is that the Perſon convicted be S,. P. C. 
carried to the Priſon from whence he came, and be drawn from thence 7" ib. 3. c. 19. 


to the place of Execution 3 > and that he be there hanged by the Neck : 3 C. 
until he is dead. 351. 


It is laid down in ſome Books, 1 the ſolemn Judgment i is to be pro- Staundſi P. C. 


nounced | in every Caſe, where a Man has been convicted of High Treaſon, Lib. z. c. 19. 
except in that of counterfeiting the King's Money contrary to the 25 Ed. 3. . 1, 17. 
ſtat. 5. cap. 2. 

The Reaſon given, for excepting the Caſe of counterfeiting the 3 2 17. 
King's Money, is, that, as the Judgment of this Offence, which was > Wh 25 5 
High Treaſon at the Common Law, was only to be drawn and hanged, : Fl 
the ſame Judgment, the Statute of the 23 Ed. 3 . ſtat. 5 cap. 2. having 
made no Alteration in the Puniſhment thereot, 1 ſtill 2 is pronounced: 
But that, wherever an Offence is made High Treaſon by any Statute 
ſubſcquent to this, the Jadgment ought t "be, as it was of all other 
Treaſons at the Common Law, to be drawn, hanged and quartered. 

But it ſeems to be the better Opinion, that in ſome other Caſes of 
High Treaſon, as well as that of counterkeiting the King's Money 
| contrary 
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contrary to the Statute of the 25 Ed. 3. fat. 5. cap. 2. only the leſs ſolemn 

Judgment ought to be pronounced. | 

2 H. Hal. 25. It appears, from the Record of an old Caſe, that the leſs ſolemn Judg- 

1 E. H. P. C. ment was, ſome Years after the Statute of 25 Ed. 3. fat. 5. cap. 2. pro- 

9 nounced in the Caſe of counterfeiting the Great Seal. 

3 Inft. 15. Coke, Chief Juſtice, does indeed ſay, in ſpeaking of this Judgment, 

that it muſt be miſ-reported. | | 

1 H. H. P. C. But Hale, Chief Juſtice, was of Opinion, that Cote, Chief Juſtice, was 

352. himſelf. miſtaken: For that the Judgment, in the Caſe of counterfeiting 
the Great Seal, may be either to be drawn and hanged ; or to be drawn, 
hanged and quartered. 15 | | 

1 H. H. P. C. The Opinion of Hale, Chief Juſtice, ſeems to be upon the whole right: 


351. But it is a little ſtrange, to hear him ſay, that either the ſolemn or the leſs 


ſolemn Judgment may be pronounced in this Caſe, which is a Latitude 
unknown to the Engliſh Law: When he had, but a few Lines before, pro- 
ved, from the Authority of both Bracton and Fleta, that, at the Common 

Law, the Puniſhment of this Offence was only to be drawn and hanged. 


3 Inft. 17. The Conſequence muſt be, as is laid down by Coke, Chief Juſtice, in 


the Caſe of counterfeiting the King's Money, that, as the Statute has 
made no Alteration in the Mode of puniſhing this Offence, the ſame 
Puniſhment ought ſtill to be inflifted upon a Perſon guilty of it, as was 
inflicted at Common Law. ; Ck | . 
1 H. H. P. C. Hale, Chief Juſtice, has with great Propriety diſtinguiſhed the Caſes, 
352. that may ariſe upon the Statutes ſubſequent to the 25 Ed. 3. flat 5. cap. 2. 
by which many Offences relating to Coin have been made High Treaſon, 

from Caſes of intirely new Treaſons. 5 85 


Dia. His Diſtinction is, that in the latter Caſes, as in Offences againſt the 


Proteſtant Religion, divers of which have been made High Treaſons, the 
ſolemn Judgment ought to be pronounced: But that, in Offences rela- 
ting to the Coin, although ſome of theſe are made High Treaſons by 
Statutes gy ap to the 25 Ed. 3. flat. 5. cap. 2. the leſs ſolemn Judg- 
ment ought, for the following Reaſons, to be pronounced. N 
Bid. As theſe Offences are in Cognita Materia falſiſicationis Monetæ, they are 
within the Verge of the Crime of falſifying Money; and therefore ought 
to be puniſhed in the ſame Way, as this Crime is to be puniſned. 
Eid. It would be unreaſonable to think, that the Legiſlature could intend to 
inflict a ſeverer Puniſhment upon the Counterfeiters of foreign Coin, or upon 
the Clippers of the King's Money, or of foreign Coin, than upon the Coun- 
feiters of the King's Money. by 5 1 
And this DiſtinCtion, beſides being founded in Reaſon, is ſupported by 
Authority. | 


| Dyer 230. It was long ago agreed, by all the Judges, that the leſs ſolemn Judg- 


Wright's Caſe. ment ought to be pronounced, in the Cafe of clipping Money: Which 
Trin. 6 Eliz. Offence was made High Treaſon by the 5 Eliz. cap. 11. 1 
1 H. H. P. C. In ſome Caſes, ſince this Caſe, of Perſons convicted of clipping Money, 


353. the ſolemn Judgment has indeed been pronounced: But it appears from 


ö ſearching ſtrictly into Precedents, from the Time of this Caſe downwards, 
that, in much the greater Part, and in the latter, of ſuch Caſes, on] y the 


| leſs ſolemn Judgment has been pronounced. 


1 Pentr.254 And, in a modern Caſe, it was reſolved by all the Judges, except | 


Bellows Caſe. 


: Lov. of Vaughan, Chief Juſtice, after a Conſultation had with the Serjeants at 


Serjeants Inn, that only the lefs folemn Judgment ought to be pronounced 

in the Caſe of clipping Money. . 

1 H. H. P. C. It is indeed admitted by Hale, Chief Juſtice, that in one Caſe, which 

3 was in Mich. 16 Jac. 1. the ſolemn Judgment was pronounced upon a 

esd Man, who had been convicted of counterfeiting the Privy Signet, which 
Offence was made High Treaſon by the 1 Mar. ſtat. 2. cap. 6. 
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But, if it be conſidered, that this Caſe happened before the Law, as 
to the Judgment of ſuch Offences relating to Coin as have been made 


— 


— 1 45 


High Treaſons by Statutes ſubſequent to 25 Ed. 3. ff. 5. cap. 2. was ſettled, 


it may be fairly inferred, that this Caſe, ſo far from being ſufficient to 

overthrow the Reaſoning of Hale, Ch. J. and the Authorities by which his 

Reaſoning is ſupported, is not at this Day Law. | 
In every Caſe, where a Man has been convicted of Petit Treaſon, the Sand? P. C. 


leſs ſolemn Judgment is to be pronounced. 5 * 1 6-19; 
| EA 


Neither the ſolemn, nor the leſs ſolemn, Judgment of Treaſon is to be Sraungf. P. C. 


pronounced, in any Caſe, upon a Woman : For the Judgment in every * 3. c. 19. 
Caſe where a Woman has been convicted of Treaſon, whether the Offence 3 N. 211. 
be High or Petit Treaſon, is; that ſhe be carried to the Priſon from 


whence ſhe came, and be drawn from thence to the Place of Execution; 
and that ſhe be there burnt. IT | | | 


The Judgment of High Treaſon was, in one Caſe, pronounced on the 2 9. Tr. 65 * 


ſame Day that the Priſoner was convicted upon a Trial at Bar. Stayley's Ca 
But, in another Caſe this Judgment is declared to be an unprecedented 4 Sz. Tr. 767, 


one; and it is laid down by Holt, Ch. J. that, if a Priſoner has been con- -= Wh 
victed of High Treaſon upon a Trial at Bar, the Judgment ought not to be e. 


pronounced in leſs than four Days after the Conviction, provided there 
are ſo many remaining Days in the Term: Becauſe the Priſoner ought 


to have ſo much Time to move in Arreſt of Judgment: But it is added, 


that, if there are not four remaining Days, the Judgment is to be pro- 
nounced upon the laſt Day of the Term. | 


If a Perſon has been indifted for High Treaſon, and attainted upon a 3 85. Tr. 3550 


Judgment of Outlawry on ſuch Indiftment, no other Judgment is to be 858, %: 
pronounced: But a Rule of Court is to be made for his Execution; for 9 2 


the Judgment, which is already upon Record, is in ſuch Caſe a ſufficient 


j 
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ſometimes returnable, at other Times it is not ſo. 


Viet Armis therein contained, obtained the Name of a Writ of Treſpaſs 


Treſpaſs Vi et Armis. 


HE Word Treſpaſs, which is derived from the Latin Word 
Tranſgredior, ſignifies a going beyond what is lawful, | 

It follows that every injurious Act is, in the large Senſe of 
this Word, a Treſpals. | . 
But, as many injurious Acts are diſtinguiſhed by particular Names, 


as Treaſon, Murder, Rape, and other Names, the legal Senſe of the Word 


Treſpaſs is confined to ſuch injurious Acts as have not acquired a patticular 
Name. 5 „ 
Some Treſpaſſes are not accompanied wich any Force. 


A Treſpaſs of this Sort is called a Treſpaſs upon the Caſe: And the 


proper Remedy for the Party injured is by an Action upon the Caſe. 
But, as this Action has been already treated of under its proper Title, 


it is not intended to ſay any Thing profeſſedly concerning it under this 
E | 


Other Treſpaſſes are accompanied with Force, either actual or implied. 

If a Treſpaſs, which was accompanied with either actual or implied Force, 
has been injurious to the Publick, the proper Remedy in every ſuch Caſe 
is by an Indictment, or by an Information. i 
And, if a Treſpaſs that was accompanied with actual Force, has been 
injurious only to one or more private Perſons, the Offender is in 
every ſuch Caſe liable to an Indictment, or to an Information; for, al- 
though the Injury has in ſuch Caſe been only done to one or more private 
Perſons, as every Treſpaſs accompanied with actual Force is a Breach of 


the Peace, it is to be conſidered and puniſhed as an Offence againſt the 


Publick, | / 
But, as the Method of proceeding by Indictment or Information againſt 


\ Perſons guilty of ſuch Treſpaſſes as are publick Offences, has been already 
| ſhewn, under the Titles Indictment and Information, it is quite unneceſſary 


to ſay any Thing concerning it under this Title. | 
Befides the Remedy which is given by Law, in the Caſe of a Treſpaſs 
accompanied with actual Force, for the Offence againſt the Publick, every 


private Perſon, who has received any Injury from ſuch Treſpaſs, may re- 
cover a Satisfaction for the ſame by an Action of general Treſpaſs. 


And if a Treſpaſs has been only accompanied with implied Force, the 
proper Remedy, this not being a publick Offence, is likewiſe by an Action 
of general Treſpaſs. Ee 27 = 

The Writ of general Treſpaſs, upon which this Action is founded, is 

And, it is at the Election of the Party injured by a Treſpaſs with Force 
to ſue out a Writ of general Treſpaſs, that is, or one that is not re- 
turnable. | 8 | 5 3 

The latter Sort of Writ is called a Vicontiel Writ: Becauſe the Matter 


therein complained of is to be heard before the Sheriff to whom it is 


directed. 


But, as the Vicontiel Writ of general Treſpaſs is at this Day very ſel- 
dom ſued out, it is by no Means neceſſary to go into the particular Conſi- 
deration thereof. | | 


That Writ of general Treſpaſs lich is returnable has, from the Words 
Ji 


"Treſpaſs Vet et Armis. 5 151 


Vi et Armis; and the Action thereupon fennded is called an Action of 
Treſpaſs Vi et Armis. 


The Deſign under the preſent Title is to treat of this Afton, 
But, ſome Things relative thereto, as Tender and Bringing Money into 
Court, Damages, and Coſts, having already been treated of, under the re- 


ſpective Titles, Tender and Bringing Money into Court, Damages and Coſts, 
it would be quite improper to repeat theſe. 


The remaining Matter, wlfich falls ped under this Title, ſhall be 
ranged in the following Order : 


(A) Foꝛ what Injuries an Ation of Treſpaſs vi et Armis 
Does in the general lie. 


(B) Jn what Caſes an Acton of Treſpaſs Vi et Armis lies 
fo2 an dc which was at firſt lawful, but becomes after- 
wards a Treſpaſs with Fo2ce ab Initio. 


(C) By whom an Action of Trelpaſs Vi et Armis may be 
brought. 


1. Where any verfobal Injury bus been done. 
2. Where any perſonal Chattel has been taken or injured. 
3. Where an Injury has been done to any real Property. 


(D) Fo? what particular Injuries an Aﬀton of Treſpaſs Vi 
et Armis lies. - 


1. For an Injury done to a Man in his own \ Perſon, 


1. By a Battery. 
2. By an accidental Stroke, 
4. Dy a falſe Impriſonment. 


2. For an Injury which one Perſon has ſuſtained from 


an unlawful Act that has been done to the Perſon of 
another, 


* For an Injury done to a Nan in his perſonal Property. 


1. In his living Property, 
2, In his dead has ate 


"4 For an Injury done to a Man f in his real Property? 


1 lis Land. 
2, In any Building belonging to im: 


(B) Againſt whom an Action of Treſpaſs Vi et Armis may be 
bought. 


1. In the General. 


45 Where an N has been done to real Property: | 
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Bro. 4# ſs But, where the Injury that has been received was occaſioned by a frau- 


I Raw: If the Perſon entitled to Tithes does not, after having received Notice 
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152 fe Treſpaſs Vi et Arms. 


) In what Court an Atton of Treſpaſs Vi et Armis mult 
be bzought. 
(G) Df the Pleadings in an Aﬀfon of Treſpaſs Vi et Armis. 


1. Of the Writ. 
2, Of the Declaration. 


— 


1. In the General. 
2. Of declaring with a Continuando. 


3. Of the Plea. 


1. Of pleading in Abatement. 
2. Of pleading in Chief. 


1. The General Iſſue. 

2. A Special Plea. Tas 

3. Both the general Iſſue and a Special Plea, 
4. Of giving Colour, +; 


4. Of the Replication. 


1. In the General. 
2. Of making a new Aſſignment, 


(H) Df the Evidence in an Adlon of Treſpaſs Vi et Arms. 


—_— Ty f 
— 


— — — 
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| (4) For what Jnjuries an Action of Treſpaſs 
Vi et Armis does in the General lie. 


HEREVER any unlawful Act, from which a private Injur) 
25. . 55 has been received, was accompanied either with val or yaw 


L4. Ran. plied Force, the Party injured may bring an Action of Treſpaſs Vi et 
2 Armis. | | hs 
dir. 035. Fon 


le Caſe, pl. 46. dulent or negligent Act, which was not accompanied either with actual or 


2 implied Force, this Action does not lie. 


Str. 635. This Action does not lie for any Injury which is the Conſequence of a 
meer Non-feafance : Becauſe, where no Act has been done, there cannot 


have been any Force. | 


3 ne of their being ſet out, fetch them away in a reaſonable Time, he is liable 
And ed. to an Action upon the Cafe for the Injury ſuſtained by the lying of 
theſe too long upon the Land: But an Action of Treſpaſs Vi et Armis 
cannot be maintained; becauſe this Injury ariſes from a meer Non- 

feaſance. | | | | Bs 
* V So if A. who ought to repair the Banks of a River, neglects to do it, and 
bag hh 46. for want of this being done the Ground of B. is overfiown, the proper 
a6 ey | Remedy 


* 


a Mal-feaſance : But the Remedy is in this Caſe by an Action upon the 
. | £ 


It is indeed laid down generally in ſome Books, that, if one Man fills Fitz. N.B.8g. 


Caſe, provided the Ditch was in the Land of him who filled it up, be- * 
cauſe it was lawful to fill this up; and that, if any injurious Conſequence 5 6 wn 
has followed from thence to another, the Remedy is by an Action upon 30. 
the Caſe. FL ks. e 3; gb At 
It is laid down, that a Satisfaction may in ſome Caſes be recovered in 

this Action, as well for an Injury which has accidentally been the Conſe- 


_ Conſequence thereof. 


5 Treſpaſs Vi et Armis. 


Remedy of B. is by an Action upon the Caſe: Becauſe the Injury, ariſes | 
from a Non-feaſance. 5 

This Action does not lie for any Injury which is occaſioned by a law- 
ful Act; becauſe ſuch an Act can never be accompanied with what the 
Law calls a Force. | 


If one Man fixes a Spout for the carryin 


„ 


2 of Water from his Houſe, Ser. 635. | 


and the Water thereby carried falls and does Damage upon the Ground Reyneids and 


of another, this laſt cannot bring an Action of Treſpaſs Vi et Armis, for, 8 


f Ld.” Raym. 
as the fixing of this Spout was lawful, the Injury does not ariſe. from n 


up a Ditch which has long been a Watercourſe, and by Reaſon of this the 3 
Land of another is overflown, the latter may maintain an Action of * 
Treſpaſs Vi et Armis. 95 | Ja 


But in a modern Caſe it was held, that this Action would not lie in ſuch Ld. Raym. 


quence of a Treſpaſs with Force, as for one which has been the neceſſary 
If A. breaks the Hedge of B. to the Value of Four- pence, and a Beaſt of Bro. Trep. 

Common enters through this Breach into the Cloſe of B. and does Damage, Pl. 179. 
it ſeems that B. ſhall recover Damages for the whole Injury in an Action 
of Treſpaſs Vi et Armis againſt A.; for he ſhall not be obliged to bring 
this Action againſt A. for the Damage done by the breaking his Hedge, 
and an Action upon the Caſe for the Damage done by the Beaſt, 

But a Qæœre is ſubjoined to what is laid down in this Boo. 


And it is laid down in other Books, that, if one Injury is laid in a De- Ld. Raym. 


_ claration in an Action of Treſpaſs Vi et Armis, for which an Action of 273. Courtney | 
Treſpaſs Vi et Armis is the proper Action; and another Independant ſub- NN ES: 
ſtantive Injury is laid in the ſame Declaration, for which the proper Action . 


ollet. 


is an Action upon the Caſe; the Judgment ought, if there be a general 


Verdict againſt the Defendant, to be arreſted: Becauſe, as the Judgment in . Is 
an Action of Treſpaſs Vi et Armis is, quod capiatur pro fine, and that in an 
Action upon the Caſe is, quod ſit in Miſericordia, an Injury, which was only 


proper for the latter, ought not to have been contained in a Declaration in 
the former Action. N EC TIES 

But if one Injury, for which the proper Action would otherways have Ld. Nayn. 
been Treſpaſs upon the Caſe, is, after laying an Injury proper for a De- 274 Courtney 


claration in an Action of Treſpaſs Vi et Armis, laid in the ſame Declara- _ Wo 
tion with a per quod; the Judgment in an Action of Treſpaſs Vi et Armis 5 4 


may, although the Verdict againſt the Defendant is a general one, be well 
pronounced : Becauſe that,, which comes under the per quod is not to be 
conſidered as an independant Subſtantive Injury, but as laid merely in 
Aggravation of Damages. CVVT | 

It is laid down in two Books, that if the Bailee of Cattle, which have 1 %. 57. 
been lent him to plough his Land with, kills any of them, the Owner Hob. 180. 
thereof has his Election to bring an Action of Treſpaſs Vi et Armis, or an 


Action upon the Caſ. 


o 


And in one of theſe, it is alſo laid down, that the Party injured by a Heb, 180. 


Reſcue may have either an Action of Treſpaſs Vi et Armis, or an Action V beatiꝶ and 


upon the Caſe. 


Stone. 


Vol. V. | : Rr | But 


1402. Reynolds 


— —— — 


* 


—Trelpaſs Vi et 1 


Bro. 4 for - But in ſome other Caſes it is laid down generally, that the Bailee N | 

le * 99: Cattle, who kills any of them, is not liable to an Action of Treſpaſs Yi 

pre 4 et Armis; becauſe he came lawfully to the Poſſeſſion thereof: But that the 
proper Remedy i is an Action upon the Caſe. 

Ld. Raym. It does not moreover feems reaſonable, that an injured Party ſhould at 

1 Courttey any Time have been at Liberty to bring which of theſe Actions he pleaſes: 

8828 Becauſe the Judgments in them are very different. 

. And this' is lefs reaſonable now than hererofore : For, if the injured 

"a 12 pit Party has in any Caſe ſuch an Election, he may in every ſuch Caſe, by 

ee chooſing to bring an Action of Treſpaſs upon the Caſe, clude a very uſe- 

ful Statute, and intitle himſelf to full Coſts, although he does not recover 
N to the Amount of 12 Shillings. 


f (BY In what Caſes an Action of Treſpaſs Vi 

et Armis ties fox an Act which was at firſt 
tawful, but becomes afterwards a Trel⸗ 
pas with F oꝛce ab Initio. 


IT is in the general true, as has been ſhewn a the laſt Head, that 
I no Injury, which bas been accalioned by a lawful Act, is a Treſpaſs 
with Force. 
But in ſome Caſes an Act, which was in the. firſt Inſtance lawful, be- 
comes afterwards a Treſpaſs with Force ab Initio. | 
Where the la gives a general Authority or Licence to do a Thing, 400 
the Perſon, who has began to act under either of theſe properly, is after- 
wards: guilty of ſome poſitive Abuſe of the ſame, he becomes a Treſpaſ- 
for with Force ab Initio. 
” Rep. r. If J. S. who has diſtrained a Beaft Damage · feaſant, 3 kills or 


The fix Car uſes the fame, he becomes a Treſpaſſer with Force 4b Initio; he had 


. indeed by Law an Authority to diſtrain this Beaſt: But, as this extended 
1. 359 only te the keeping it as a Pledge to enforce the making Satisfaction for 
the N done, the killing or uſing thereof was an Abuſe of this 
Authority. 
But every Meddling with a Thing, which has Wo diftrained, does not 
amount to ſuch an Abuſe of the general Authority given by Law to diſtrain, 
| as to make the Diſtrainer a Treſpaſſer with Force ab Initio. 
Cel 784. If a Man who has diſtrained Armour ſcowers the ſame, in order to 
2 preſerve. is from Ruſt, he does nat become a Treſpaſſer with Force ab 
Hu. initio; For the doing of this, ſo far from being injurious, is beneficial 
5 to the Owner. 
Lia. But, if a Man after having diſtrained raw Hides tans them, he becomes, 
JE notwithſtanding that theſe would otherways have rotted, a Treſpaſſer with 
Force ab Initio: Becauſe this, although it ſeems to be a Benefit to him, 
may be an Injury to the Owner; for he can never be ſure of having his 
own Hides again, the Nature of them being ſo. changed by the Tanning | 
that they cannot be known. 
And, in the Caſe of a Diſtreſs for Rent, an injurious Meddling with 
What has been diſtrained does mat make the Diſtrainer a Treſpaſſer with 
Force ab Initio. 
For by the 11 Geo. 2. cap. 19. par. 19. it is enacted, That, where 
e any Diſtreſs ſhall be made for any Rent juſtly due, and any unlawful 
+ Act ſhall be afterwards done by the Party — or * his ks 
3 — — 


** a . a... Mit. 


Treſpaſs Vi et Armis. 


ee the Diſtreſs: ſhall not be therefore deemed unlawful, nor the Party ma- 
« king it a Treſpaſſer ab Initio,” f 

The Law gives every Man a Licence of going into an Inn at ſeaſon- 8 Rep. 146. 
able Times; yet if a Man, who went lawfully into an Inn, is afterwards 7% fix Car- 
guilty of any injurious Act there, he becomes a Treſpaſſer with —k— 
ab Initio: Becauſe this is a poſitive Abuſe of a general Licence in Law. N. cog 

But, where a Man is only guilty of a negative Abuſe of a general Au- + 
thority or Licence in Law, he does not become a Treſpaſſer with Force 
ab IJnitio: For a Man, who has only been guilty of a meer Non-feafance, 
can never be a Treſpaſſer with Force. 

If J. S. who has diſtrained a Beaſt Damage-feaſant, refuſes to deliver it 8 Rep. 146. 
on a Tender of Amends before the impounding thereof, this is an Abuſe The fx Car- 


of an Authority given him by Law ta diſtrain; and the Owner of the , Caſe. 


Beaſt may recover Damages for the Detention : But, as the Injury ariſes 3g. . 
from a Non: feaſance, J. S. does not become a Treſpaſſer with Force ab 
Initio. | Ear 

So if a Man, who went lawfully into an Inn, refufes to pay for the Liquor 8 Rep. 146. 
he has drank there, this is a negative Abuſe of a Licence given him 7 fix Car- 
by Law to go into an Inn: But he does not become a Treſpaſſer with Peters Caſe. 
Force ab Initio, SET OT 

It is in the General true, that every Man, who is guilty of any poſitive 
Abuſe of a particular Authority given him by Law becomes a Treſpaſſer 

with Force ab Initio. _ | 3 | 
A Conſtable, who had the Warrant of a Juſtice of the Peace to ſearch Claye. 44. 

the Houſe of J. S. fox itojen {:m0ds, pulled down the Cloaths of a Bed Vard's Caſe. 

in which there was a Woman, and attempted to ſearch under her Shift. 
It was held, that by this Abuſe of his Authority he became a Freſpaſſer 
with Force ab Initio. 77 5 

But by the 17 Geo. 2. cap. 38. par. 8. it is enacted, © That where any 
„ Diſtreſs ſhall be made by an Overſeer, by Virtue of a Warrant of Diſ- 
<« treſs, for any Money juſtly due for the Relief of the Poor, the Party 
_ « diftraining ſnhall not be deemed a Freſpaſſer ab Initio on the Account of 
any Irregularity done by ſuch Party.? . 5 
And in ſome Caſes a Man, who is only guilty of a negative Abuſe of 
a particular Authority given him by Law, becomes a Treſpaſſer with 
Force ab IJuitio. . „„ V 

If a Sheriff has not returned a Writ which ought to have been returned, p,, x... 
he becomes, although this a meer Non-feafance, a Treſpaſſer with Force Inpr. pl. 5. 
ab Initio, as to every Thing that has been done under this Writ. pl. 7. pl. 12, 


= | pl. 23. 
1 Jen. 378. Salk, 40g. Ld. Raym. 632. Cro. Car. 446. 


But, if a Bailiff has by Virtue of a Warrant from a Sheriff executed a Bro. Faux 


Writ which ought to have been returned, he does not, although it has ?/- 56. pl. 22. 


not been returned, become a Treſpaſſer with Force ab Initio: For it would ag Lohr 
be hard to puniſh the Bailiff for the Default of returning this Writ ; which... 
as it was directed to the Sheriff, could only be returned by him. N 

If, however, the Bailiff of an inferior Court has not returned a Writ 2 Roll. Abr. 
which ought to have been returned, he becomes a Treſpaſſer with Force 153.18. 
ab Initio, as to every Thing that has been done under it: Becauſe he is a 6 2. 
principal Officer, and not, as is the Caſe of a Bailiff acting under a War- * 
rant from the Sheriff, a ſubordinate one; and conſequently it was his Duty 
to return this Writ. | 

A Man, who is guilty of an Abufe of an Authority or Licence in Fact 
does not, although the Abuſe is a poſitive one, become a Treſpaſler 
with Force ab Initio. 5 . 

If the Bailer of a Beaſt, which has been delivered to him to be kept, Bre. Treſß. 


kills or uſes it, he is liable to make Satisfaction for this Abuſe of an Au- 5. 295,5. 327. 
| d «wo Bro. Ad fur le 
| hority % J. 99+ | 
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71. Treſpaſs Viet Armis. 


thority given him by the Owner thereof: But he does not become a Treſ- 
paſſer with Force ab Initio. Ee | PE : 

1 f. 142, So if a Beaſt, which has been diſtrained for a Rent-Charge, is killed or 
143. uſed by the Diſtrainer, he does not become a Treſpaſſer with Force 46 
Perk. f. 691. Tyjtio: Becauſe the Diſtreſs in this Caſe is made under an Authority in Fact; 
pe for the Power of diſtraining is not, as it is in the Caſe of a Rent-Service, 
incident to the Rent, but muſt always have been given by the Grantor 

| thereof. : 
8 Rep. 146. The Reaſon of the Difference, between this Caſe of a poſitive Abuſe of 
The fix Car- an Authority or Licence in Fact, and that of a poſitive Abuſe of an Autho- 
penters Cale. rity or Licence in Law, is in one Book ſaid. to be, that the Abuſe in the 
latter Caſe is deemed a Treſpaſs with Force ab Initio: Becauſe the Law 
intends from the ſubſequent tortious Act, that there was from the begin- 

ning a Deſign to be guilty thereof. 

But this Reaſon, which equally applies to both Cafes, is by no Means 
concluſive : For it may be as well intended in the former Caſe, from the 
ſubſequent tortious Act, that there was from the Beginning a Deſign of 

being eier neff. 0 1 

Perhaps the Difference between the two Caſes may be better accounted 
for in the following Manne. — „ 
In the one, where the Law has given an Authority or Licence, it ſeems 
reaſonable, that the ſame Law ſhould, in order to ſecure the Perſons, who 
are without their direct Aſſent made the Objects thereof, from all poſitive 

Abuſes of ſuch Authority or Licence, whenever either of theſe is poſitively 


ad 


* 


abuſed, make the ſame void from the Beginning; and leave the Abuſer 


thereof in the ſame a Situation, as if he had acted without any Authority 
or Licence. „ | OT | 
And this agrees perfectly with the Maxim, adus Legis nemini facit . 
Injuriam. i . os 
But in the other Caſe, where a Man, who was under no Neceſſity of 
giving an Authority or Licence to any Perſon, has thought proper to give 
one of theſe to a certain Perſon, who is afterwards guilty of a poſitive 
Abuſe thereof, there is no Reaſon that the Law ſhould interpole; and 
make all that has been done, under the Authority or Licence by him fo 
voluntarily given, void from the Beginning: Becauſe it was his own Folly 
to place a Confidence in a Man, who was not fit to be truſted. : | 
The Interpoſition, of the Law in ſuch Caſe would, moreover, be quite 


contrary to the Maxim, Vigilantibus non Dormientibus ſervat Lex. 


— * th. — * 


- 
2 


(©) By whom an Action of Treſpaſs Vi et 
Amis map be bzought. 


2. Where any perſonal Jnjury has been done. 


O Man, except the Party to whoſe own Perſon it has been done, can 
maintain an Action of Treſpaſs Vi et Armis for a perſonal Injury. 


Gn. Eliz.770. If a Son or Daughter has been falſly impriſoned, only ſuch Son or 


Barham and Daughter can recover a Satisfaction by this Action for the perſonal Injury. 


Dennis. 


3 Rep. 38. Any Anceſtor could indeed, before Tenure by Knight Service was taken 


Rateli FsCaſe. away, have brought this Action for the taking away his Heir. But he could 
10 ms. 116, thereby only have recovered a Satisfaction for the Loſs of the Marriage of 


GB. 570. ſuch Heir: For he could not have recovered any Satisfaction for the per- 


ſonal Injury done to the Heir. | 


If 


. 


* PRES „ 4. * 1 r * 
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I a Servant has been beat, no one except himſelf can maintain this ** Treſp. | | 4 
. | — . : P 141. | 1 
Action for the Injury done to his Perſon by the — 1 . | | 
| 552. N. pl.7. i 

And although a Maſter may, where his Servant lawfully retained has Bro. Lab. bi! 


been beat, bring this Action, he cannot recover any Damage for the perſonal .. 29. 
Injury ; for his Recovery can only be for ſuch conſequential Damage as he N hoc 
has ſuſtained, by the Servants having been rendered by the Battery incapable, 205. he; 
or leſs capable, to perform his Service, 552. N. pl. 7. 

A married Woman cannot indeed maintain this Action for any perſo- | 
nal Injury done to herſelf, unleſs her Huſband joins with her in it 

But as this Caſe depends upon the Incapacity of a married Woman to 
ſue alone, unleſs ſhe is intitled by ſome ſpecial Cuſtom ſo to do, or unleſs 
her Huſband becomes incapable of ſuing ; it is ſcarce to be conſidered as 
an Exception to the general Rule of Law. 


—— — — 
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2. Where any perſonal Chattel has been taken o2 injured. 


No Perſon, except he has had the Poſſeſſſon of, as well as the Property 
in, a perſonal Chattel, can maintain an Action of Treſpaſs Vi et Armis for 
the Taking or Injuring thereof. VF | Es 4 

But the Perſon, in whom the general Property in a perſonal Chattel is, ps. Treſb, yg: 
may maintain this Action for the Taking or Injuring thereof by any y/. 303. +] 
Stranger, although he has never been in the actual Poſſeſſion thereof: For?! 346- | 
a general Property always draws to it a Poſſeſſion in Law; and ſuch Poſ- 1 OJ. 
ſeſſion is in the Caſe of a perſonal Chattel, by Reaſon of the Tranſitorineſs 6 Iu 1 268, 
of its Nature, ſufficient to found this Action upon. e 
If che Owner of Goods, which lie at York, has given them to J 8. who Bre. 777) 
at the Time of the Gift was in London, but before J. S. has obtained the 5“. 303. 
actual Poſſeſſion of theſe Goods a Stranger has taken them, J. S. may Lateb 263. 
bring this Action againſt the Stranger; for by this Gift he acquired a ge- 
neral Property in them. N | 7 
But if the Owner of the Goods had in this Caſe been an Infant, J. S. Bro. Trp. 
could not have maintained this Action for the Taking or Injuring of them fl. 150. | 1 10 
by a Stranger: Becauſe no Property therein could have been acquired by f 
the Gift of an Infant. ” „ eg 1 | i = 
And if the Bailee of Goods has given them to F. S. and a Stranger takes Bro. Trep. i 
theſe Goods before they have been delivered to J. S. this Action cannot ?!. 216. g 
be maintained againſt the Stranger by J. S. Becauſe by this Gift, it be- 
ing the Gift of a Perſon who had only a ſpecial Property, F. S. did not, 
as the Goods were not delivered, acquire a general Property therein. 
If the Goods of a Man, who has made a Will and appointed an Exe- 2 Bulfr. 268. 
cutor, are taken by any Perſon before the Will is proved; and afterwards Eher and 
the Executor proves the Will, he may by this Action recover a Satisfac- Young. 
tion for the Taking of them: For, although an Executor has no Property 
in the Goods of his Teſtator before he has proved his Will, as ſoon as he 
does this, he does by Relation acquire a general Property in them from 
the Time of ſuch Teſtator's Death. „ 1 
If a Teſtator has deviſed ſome ſpecifick Goods to F. S. the Deviſee may Bro. Freſb. W 
bring this Action for an Injury done to any of theſe by a Stranger, al- 7. 25. 1 
though the Injury was done before they were delivered to him by an N 


Executor: Becauſe a Deviſee acquires a general Property in ſuch Goods 
immediately upon t he Teſtator's Death. 3 ay. 4 
But if a Teſtator has deviſed a third Part of his Goods to J. S. and % — x 
n ſome of the Goods of this Teſtator, before they were delivered to F. S. ; 
d by his Executor, had been jnjured by a Stranger, the Deviſee cannot f 
f maintain this Action: Becauſe he did not acquire any Property in theſe | 
EE: Goods until they were delivered to him by the Executor. | | 
if _ Vor. V. ey 8 If 
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Fitz. N. B. 91. If any wrecked Goods are thrown on Shore, and before a Seizure 
thereof is made a Stranger takes them away, the Perſon in whom the 
Right of Wreck is may maintain this Action; for a general Property in 
theſe Words was acquired by him immediately upon their being thrown 
on Shore. | | 

2 Noll. Air. Every Perſon, in whom the general Property in a perſonal Chattel is, 

$69. P. pl. 3. may bring an Action of Treſpaſs Vi et Armis, for the Taking or Injuring 

Sid. 438. thereof by a Stranger, although the Treſpaſs was committed, while this 


2212 —— 


Chattel was in the Poſſeſſion of another, who had a fpecial Property 


therein. | 
2 Roll. Abr. Tf the Goods of J. S. which were bailed to J. N. are taken from, or 
569. P. Pl. 5* injured in, the Hands of F. N. by a Stranger, J. S. in whom the general 
Property ftill remains, may maintain this Action. 5 
Bro. Treſd. But if the Bailee of Goods has delivered them to a Stranger, the Bailor 
pl. 2 16. pl. 295. thereof cannot bring this Action: Becauſe the general Property in theſe 
Goods is, by this Delivery of a Perſon who had a ſpecial Property in 
them, changed. 5 wo 
Fitz. N. B. Every Perſon, who is anſwerable to another for any perſonal Chattel in 
13 * his actual Poſſeſſion, has ſuch a ſpecial Property therein, as enables him to 
ng 770%. bring an Action of Treſpaſs Vi et Armis for the Taking or Injuring thereof 
pl. 833. by a Stranger.. 1 : 


4 Rep. 84. . | | | 
13 Pep. 69+ 2 Roll, Abr. 569. pl. 5. Pl. 7. Sid. 438. 2 Sand. 47. 


| This Diſtinction was formerly taken. 555 
4 Rep. 84. That if the Goods, which have been delivered generally to a Man to be 


Southcote's kept, are taken by a Stranger, the Bailee may bring this Action becauſe he 


Caſe. is anfwerable for theſe Goods to the Owner: But that if the Goods, which 

1 iff. 89. have been delivered to a Man to be kept as he keeps his own, are taken 

by a Stranger, the Bailee cannot maintain this Action; becauſe he is not 
anſwerable for theſe Goods to the Owner. OE hee „„ 

But in a modern Caſe, in which Sontbcote*s Caſe, and all the old Caſes 

ſeem to have been well confidered, this Diſtinction is exploded. 

Ld. Raym. For it is therein laid down, that the Bailee of Goods, which have been 

13,914,915. only delivered to be kept for the Bailor, is not, although the Delivery 

ggs and was general, anfwerable to the Owner for theſe Goods, unleſs they are 

n fat of injured by ſome groſs Neglect or Default of his; for it would be 


very unreaſonable, that a Man, who received no Kind of Benefit from the 
keeping of another's Goods, ſhould be anſwerable for the Taking or In- 


juring thereof by a Stranger. — 

Biro. Treſp, But if F. S. has bailed a Beaſt to J. N. for ploughing his Land, and this 
pl. 92. Beaſt is taken from J. N. by a Stranger, J. N. may bring this Action; 
Id. Raym. hecauſe as this Beaſt was delivered to F. N. for a Purpoſe beneficial to him- 
913,915. ſelf, he is anſwerable for it to the Owner. V 

Sid. 438. If the Goods, which have been taken by a Sheriff in Execution, are 
Wilbraham taken from him by a Stranger, he may bring this Action: Becauſe the 
and Sac Sheriff is anſwerable for theſe Goods to the Perſon on whoſe Account they 


were taken. 1 
Salk. 26, 143. If the Goods of 7. S. which have been delivered to F. M. to be carried 


2 Rep. 84. for Hire, are taken from J. N. by a Stranger, F. N. may maintain this 


1 Mod. 31. Action: For he is anſwerable for theſe Goods to F. S. 
Bro. Treſp. The Agiſtor of a Beaſt may bring this Action for the Taking or In- 


pl. 67. juring thereof by a Stranger whilſt it is in his Poſſeſſion: Becauſe he-is 


Meor 543. anſwerable for it to the Owner. 

Fitz. N. B. 92. Churchwardens may bring this Action for the Taking any of the Goods 
1 Ventr. 89, belonging to their Church by a Stranger during their Churchwardenſhip: 
t Med. 65. Becauſe they are anſwerable for theſe Goods to their Succeſſors. 


And | 


. 
bz 


\ o 
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And it is ſaid, that Churchwardens may bring this Action for the Ta- Fitz. V. J. 
king any of the Goods belonging to their Church by a Stranger, during 99, 92. 
the Churchwardenſhip of their Predeceſſor s. | 

But it may be inferred from another Book, that Churchwardens cannot Dyer 48, 
bring this Action for the Taking any of the Goods belonging to their 
Church during the Churchwardenſhip of their Predeceſſors. 

And the latter ſeems to be the better Opinion; for it can never be ſup- 
poſed, that Churchwardens ſhould be anſwerable to their Succeſſors for 
any of the Goods belonging to their Church which were taken during 
the Churchwardenſhip of their Predeceſſors. | 

It is alſo clear, that the Churchwardens never had in this Caſe a Poſ- 
ſeſſion in Fact of the Goods which were ſo taken, | 

It follows, that they never had ſuch a ſpecial Property in theſe Goods 
as enables them to bring this Action; for it is plain from all the Caſes 
Juſt now cited, that the being anſwerable to another for a perſonal Chattel, 
of which one Man has had the Poſſeſſion in Fact, is the very Foundation 
of the Right of this laſt to bring it. 1 

It appears upon the Whole, that both the Perſon in whom the general 
Property is, and the Perſon in whom the ſpecial Property is, may bring 
an Action of Treſpaſs Vi et Armis for the Taking or Injuring of any per- 
ſonal Chattel by a Stranger, while it was in the Poſſeſſion of the latter. 

But if one of theſe has recovered in ſuch. Action, this ſhall ouſt the 2 Re. AB. 
other of his Right to recover: Elſe the Treſpaſſer would be forced to 569. P. zl. g. 
make a ſecond Satisfaction for the ſame Injury. _ | 5 

Nor is this like the Caſe of the Battery of a Servant, in which Caſe 35, Treſd. 
both the Servant and the Maſter may bring this Action; and the Reco- pl. 131. 
very of one ſhall not ouſt the other of his Right to recover. 2 Roll. Abr. 
For the two Actions in this Caſe are brought with quite different 552. N. pl. 7x 
Views; that of the Servant to recover a Satisfaction for the perſonal In- 


jury; that of the Maſter to recover a Satisfaction for the Loſs of Service, 
which was the Conſequence of the perſonal Injury, | | 


3. Where an Injury has been done to any real P2operty, 
Only ſuch Perſon, as has the Poſſeſſion in Fact of the real Property to Bro. e. 


- which an Injury has been done, can maintain an Action of Treſpaſs Vi et pl. 38. pl. 303. 


Armis for the ſame: Becauſe the Ground of this Action is the being diſ- 2/ 346. 


turbed in the Poſſeſſion of a Thing; and the having a general Property N þ 


does not in this Caſe, as it does in the Caſe of a perſonal Chattel, draw z Bulfir. 268. 


to it ſuch a Poſſeſſion as is ſufficient to found this Action upon. 
And there muſt not only be a Poſſeſſion in Fact; but it muſt be a law- 2 Leon. ; 47: 
ful one: For an Intruder into Land does not, becauſe his Entry was un- Berry ad 
| lawful, gain ſuch a Poſſeſſion, as will enable him to bring this Action for C 
Treſpaſs thereupon committed. | % 1 546. 
If the Beaſt of A. is chaſed into Land in the Poſſeſſion of B. A. may B,. 7; wg 
bring this Action for the Injury done to his Beaſt : But only B. can re-p!. 421. 
cover a Satisfaction for the Injury done to the Land; becauſe this was not 
in the PolleGon of &- ns 8 1 Cre. Elie. 143. 
If Land in the Poſſeſſion of J. S. is ſown by J. NM. and it is agreed by Hare andCelyy, 
7. S. that J. N. ſhall have Half the Corn thereupon grown, yet J. N. 2 Roll Abr. 


cannot join with F. S. in this Action for an Injury done to the Corn be- 558. N. 5. 2. | 


fore it is ſevered : Becauſc he had not any Poſſeſſion of the Land. B,. Surr: 
No Perſon, although the Freehold of an Eſtate is in him, can maintain pl. go. 

an Action of Treſpaſs Vi et Armis, for any Injury thereto dane, before he? Vll. Air. 

has acquired a Poſſeſſion in Fact of ſuch Eſtate. „ 1 184 
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Plrud. 142. An Heir at Law may make a Leaſe of Land which has deſcended to 
Browning and him, before he has entered thereupon; but he cannot maintain this Action 
"ys for a Treſpaſs thereupon committed, before he has by Entry acquired the 
Poſſeſſion in Fact. | 2X | 
2 Leon. 147. If a Fine ſur Conuſance de Droit come ceo, &c. is levied of Land, the 
Berry and Conuſee immediately obtains a Poſſeſſion in Law of che Land: But he 
Goodman. cannot bring this Action for any Treſpaſs thereupon committed, before he 
has acquired by Entry the Poſſeſſion in Fact. | 
Plowad. 528. A Parſon cannot maintain this Action for any Injury done to his Church, 
mn, __ Church-Yard, or Glebe, before he is inducted ; for it is the Induction alone 
we that gives him the Poſſeſſion in Fact of theſe. 5 
Bro. Treſp, If a Man, who has once had the Poſſeſſion in Fact of a real Eſtate, 
pl. 365. parts with this, or is deprived thereof, he cannot maintain an Action of 
Treſpaſs Yi et Armis for any Injury thereto done, between the Time of 
his parting with or being deprived of ſuch Poſſeſſion, and his regaining 
the ſame by Re-entry.. £2 
2 Rell. Mr. The Diſſeiſee of Land cannot bring this Action for any Treſpaſs there- 
* ** upon committed, between the Time of the Diſſeiſin and his Re- entry: 
. for he does not, until a Re- entry has been made, recover a Poſſeſſion in 
: Fact thereof. „ 5 1 VS 
Plowd. 133. A Leſſor at Will or for Years cannot maintain this Action for any In- 
8 and jury done to his Eſtate, after the Determination of the Eſtate at Will or 
N Years, unleſs he had by Re- entry regained the Poſſeſſion in Fact thereof 
before the Injury was done. | N 3 
2 Noll. Abr. But it is laid down, that the Leſſor at Will or for Years, who has after 
551. N. pl. 3. the Determination of one of theſe Eſtates re-entered, may bring this Action 
| for any Injury that was done during the Continuance of ſuch Eſtate ; be- 
cauſe his Reverſion may have been thereby injured. 
It ſeems however to be the better Opinion that he cannot. 


3 Lev. 200. For in another Book it is laid down, that only the Leſſee at Will or for 
Biddeford and 


Onio vo. Years. can bring this Action, for any Injury done to an Eſtate in his 


Poſſeſſion during the Continuance of his Eſtate: For that the Remedy of 
the Leſſor, if the Injury is of ſuch a Kind as to be prejudicial to the Re- 
verſion, is by an Action upon the Caſcaee. | 

Bro. Fred. But if in a Leaſe for Years of Land there is a Reſervation of the 

Pl. 55+ Trees, the Leſſor may bring this Action for the cutting down or injuring 
theſe Trees during the Continuance of ſuch Leaſe : For as by this Reſer- 
vation the Land on which the Trees grow is reſerved, he was never out 
of the Poſſeſſion in Fact thereof. 0 e 

2 Roll. Abr. A Leſſee for Years may maintain an Action of Treſpaſs Vi et Armis, for 


22 = 6. an Injury done to the Eſtate in his Poſſeſſion by any Perſon. 


2 Roll. Abr. But a Leſſee at Will can only maintain this Action, where the Injury 


5 A N. Pl. 3. done to the Eſtate in his Poſſeſſion has been done by a Stranger. 
Sid. 347. | 1 nh 5 


Sid. 347- For if any Injury has been thereto done. by a Perſon who entered under 


Geary and a Colour of Title, this Action does not lie. 


Barecreft. 


Fitzh. Treſp. It is laid down in one Book, that a Tenant at Sufferance has not 

kl. 10. ſuch an Intereſt in the Land in his Poſſeſſion, as enables him to maintain 
this Action. 3 | | | . 

2 Roll. Abr. But it is in other Books laid down, that a Tenant at Sufferance may 

55% N. Hl. 1. maintain this Action, for any Injury done by a Stranger to the Land in 

13 K. 69. his Poſſeſſion. | : | Te 

1 Inft. 4. If the Perſon, who is intitled to the Veſture or Herbage of Land, is 


2 Trp. diſturbed in the Enjoyment thereof, this Action lies. 
— | | | 
N 


But 


ut 


Highway. 


. » A. 


* 2 
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But it has been held; that a Man, who is only intitled to the Grafs 3 Leon. 213. 


— > 
M 8 — 


— 


which grows upon Land after it has been mown, cannot maintain this #*<%coc# and 


Action Herwey. 

It was formerly held, that no Perſon could maintain this Action for a 1 Bulfr. 157. 
Treſpaſs committed in a Highway; for that, when Land is dedicated 88 
to the Service of the Publick as a Highway, it ceaſes to be private ud. 
Property. | : Y 

But it was in a modern Caſe held, that although the Publick has a Ser. to64. 


Right of Paſſage over Land, the Property of the Soil may be in a private Lad and Shep- 


Perſon. herd, Hil. 


5 ; 55 | | 8 Geo, 2. 
And in a till later Caſe it was held, by eight Judges out of eleven, 14. S. Re. 
that if this Action is brought by the Owner of the Soil for a Treſpaſs in Selin and 


a Highway, it cannot, on Not Guilty, be given in Evidence, that the Conreney, at 


Place in which the Preſpaſs is charged to have been committed was 17 14 
A Man cannot maintain this Action, for treading down the Graſs grow- 2+». eb. 

ing upon Land in which he has a Right of Common; for although 4“. 174. 

Commoner has a Right to take this Graſs by the Mouth of his common- 2 Koll. Aör. 


able Cattle, he has no Poſſeſſion of the Land. 552. N. pl. N. 


lt has been held, that although F. S. has a Right to a Seat in a Church Pain. 46. 


as belonging to an ancient Meſſuage, he cannot maintain this Action Dawrrie and 
for being diſturbed in the Uſe thereof, or for any Injury done thereto: P, Trin. 


For that the proper Remedy is an Action upon the Cale. : TT >. 
But in a later Caſe it was held, that the Perſon, who has ſuch a Right $14. 361. 
to a Seat in a Church, may maintain an Action of Treſpaſs Vi et Armis, Barrow and 
for any Diſturbance in the Uſe thereof or Injury thereto done. Keene, Paſeb. 
It is not however neceſſary, that the Perſon, who brings an Action of Cr. 2. 


Treſpaſs Vi et Armis, ſhould be in the actual Poſſeſſion of the Premiſes, 


to which the Injury complained of has been done, at the Time of bring- 
ing ſuch Action. 55 9 

If a Treſpaſs has been committed upon the Land of F. S. whilſt he was Bro. Trop. 
in the actual Poſſeſſion thereof, and J. S. afterwards aliens the ſame and 5l. 12. 


quits the Poſſeſſion, this Action may be maintained by him for ſuch; Fog = 4 


Treſpaſs. 6 . | 2 | 
If a Treſpaſs has been committed by a Stranger upon Land, whilſt J. S. Pl 431. 


was in the Poſſeſſion thereof as Tenant for Years or at Will, J. S. may, Bro. Treſp. 


after his Eſtate is determined and he has quitted the Poſſeſſion, recover a ?' 127. 


Satisfaction for the ſame by this Action. 


The Diſſeiſee of Land may bring this Action, for apy Injury thereto done Bro. Tre. 
before he was diſſeiſed. e b e e 

. 2 Roll, Abr. 
353.8. pl. 3. 
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(D) Foz what particular Injurtes an Action 


ok Treſpaſs Vi et Armis lies. 


1. Foz an Injurp done to a Man in his own Perſon. 
1. Py a Battery, 


T is not neceſſary in this Place to go into the Confideration of any. 

Injury, which is the Conſequence of a Battery; becauſe ſuch Injuries 
have been already treated of under the Title Aſſault and Battery. | 

Vol. V. e "—--Þ 8 2. By 
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| Bro.Treſp., But if one Man receives any corporal Injury from the voluntary Act of 


and Heauſon. 


th 4 K OR 


\ 
2. By an accidental Stroke. 


Treſpaſs Vi et Armis. 


1 Hawk. P. C. No corporal Injury amounts in Conſideration of Law to a Battery ; 
133, 134. unleſs the Party by whom it was done had a Deſign to hurt. 


1 Mod. 3 


?1.213.p1.310. another, an Action of Treſpaſs Vi et Armis does ſometimes lie; although 
Hob. 134. there was no Deſign to hurt. | 


Underwood ed the Plaintiff, who was ſtanding by and looking at him; it was held, 
that this Action lay. 8 115 8 The. 
But where a corporal Injury is not to be imputed either to the Neg- 


ligence, or Default, of the Party by whom it was done, this Action, al- 


—_ though it was, the Conſequence of a voluntary Act, does not lie. 


aeg and Perſon runs a- croſs, and is thereby wounded, this Action does not lie. 


3. By a kalle Tmpzifonment, 


An Action of Treſpaſs Vi et Armis lies for every falſe Impriſonment. 
Every unlawful Reſtraint of Liberty is a falſe Impriſonment. 
Finch's Law If a Man is unlawfully arreſted in the Street, this, although he is not 
202. carried into any Houſe, is a falſe Impriſonment. 


— — 


Proceſs, is an unlawful Reſtraint of Liberty. 


"Ya 147. A Cuſtom to impriſon, without a lawful Warrant for ſo doing, is 


Ekings and not good. 
abman. . 


2 Jon. 214. I a Man is arreſted by Virtue of a Proceſs which has iſſued irregularly, 


1 Vertr. 220. this is a falſe Impriſonment in the Party at whoſe Suit it iſſued ; for it 
Sir. 509- was incumbent on him to take Care that it iſſued regularly. 


Str. cog. But if a Man is arreſted by Virtue of a Proceſs which has iſſued erro- 

Phillips and neouſly, this is not a falſe Impriſonment ; becauſe the Iſſuing thereof was 

Biron.. owing to a Miſtake of the Court, and not to any Fault of the Party at 
: whoſe Suit it iſſued. Se Eo 

Bro. Faux It ſeems always to have been held, that it is not a falſe Impriſonment in 


Impr. pl. 31. an Officer, to arreſt a Man by Virtue of a Proceſs from one of the ſupe- 


1 Ventr. 220. 


Str. 599. rior Courts, although the Iſſuing of ſuch Proceſs was irregular : Becauſe 


the Officer was not guilty of any Fault. ö 


1 * As It is indeed laid down by Hale, Ch. J. that an Arreſt under a Proceſs 
ead an 


Wilmot. 


ſuch a Court to take Care that the Proceſs has iſſued regularly. 
But this Opinion of Hale, Ch. J. is not ſupported by any Authority. 


Cro. Jac. 3. And it is in divers Books laid down, that the Officer is not in ſuck 


a_ 15 Caſe liable to this Action; for that it would be hard to puniſh a Man, 


2 Med. 196. Who has only obeyed the Proceſs of a Court to which he owed"Obedience. 
Str. 50g. 5 1 


Latch 13, 

119. 3 „ ET | | | 

Heb. 134. If a Soldier accidentally wounds a Man by the Diſcharge of his Gun 

Weaverand in exerciſing, this does not amount to a Battery; but if there was any 

Ward. Want of due Caution in the doing of this, he is guilty of a Treſpaſs with 
Fore, ( | . | ES 

Str. 596. The Defendant, in uncocking his Gan, diſcharged the fame, and wound- 


Hob. 134. If at the very Inſtant a Soldier diſcharges his Gun in Exerciſing, any 


2 tit. 51,52. Every Arreſt for a civil Cauſe, which is not warranted by ſome Writ or 


of an inferior Court, which has iſſued irregularly, is a falſe Impriſonment 
in the Officer who arreſted ; for that it is incumbent upon the Miniſter of 


Lreſpaſs Vi et 6 Abi. | | I63 
It was 3 held, that if a Man had been arreſted, by 3 of a 10 2 76. 
Proceſs of an inferior Coutt, for a Cauſe of Action that did not ariſe within 7% C/e of the 
the Juriſdiftion of ſuch Court, it was a falſe Impriſonment both in Meh 1% 

the Officer by whom the Arreſt was made, and in the Party at whoſe 
Suit it was made. 
A Diſtinction was afterwards Hs; between the Paity at whoſe Suit an 
Arreſt had in ſuch Caſe been made, and the Officer who had made 
the Arreſt. 
For it was held to be always a falſe Impriſonment in the former : Be- 2 Med. 197. 
cauſe it ſhall be intended, that he knew where the Cauſe of Action did #728/0n an 


ariſe; and it was at 15 Peril to ſue in a Sony which had not a Ju- 29 C, Hil. 


28 Car. 2. 
riſdiction. 2 Jon. 214. 
Ollie: and Beſey, Trin. 34 Car. 2. 


But it was held not to be a falſe Impriſonment in the latter, unleſs it 2 Mod. 196. 
apptared plainly that the Cauſe of Action did not ariſe within the Juriſ- Agen and 
diction of the inferior Court : For that, unleſs this did appear 8885 "13G * 
the Officer was in Duty bound to execute the Proceſs. = 

This Diſtinction ſeems however to be now at an End. | 

For it has been held in a later Caſe, in which all the Caſes ſeem to Za. 8 
have been conſidered, that the Party, at whoſe Suit J. §. has been arreſted 230. Truſcoti 
by Virtue of a Proceſs of an inferior Court, is not liable to an Action of -— on 77 
falſe Impriſonment, although the Cauſe of Action did not ariſe within thjge ? * 
Juriſdiction of ſuch Court; and that J. S. can only take Advantage thereof 
by Pleading to the Juriſdiction of the Court. | 

If a Sheriff, to whom no Writ has been directed for the arreſting of 5 1 
makes out a Warrant to a Bailiff to arreſt A. and A. is thereupon arreſted, G51ng 4 Gt 
* it is a falſe Impriſonment both in the Sheriff and the Bailiff: Becauſe there 
| was no Authority for the Arreſt. 

But if a Writ has in Fact been directed to a Sheriff for the Arretting » Lev. 3. 
of 4. and he makes out a Warrant to a Bailiff, by Virtue of which A. Qn and 
is arreſted before the Writ is delivered to the Sheriff, this is no falſe Fange 
Impriſonment: For as the Writ was in this Caſe a ſufficient Authority © _ 
for all that has been done, it was not neceſſary that this ſhould have been 
delivered to the Sheriff before the Arreſt was made. | 
Although however an Arreſt upon ſuch a Warrant may be good, yet 
the Granting thereof by any Sheriff, or any Deputy of his, is not lawful 
at this Day, _ 

For by the 6 Geo. 1. cap. 2 1. par. 53. it is enacted, « That if any High 
Sheriff, Under-Sheriff, or his or their Deputy, ſhall make, or cauſe 
« tg be made or delivered out to any Perſon whomſoever, any Warrant, 
© before they or ſome one of them ſhall actually have in their Cuſtody 
„ the Writ upon which ſuch Warrant ought to iſſue ; that then the Per- 
© ſon ſo offending, and every of them, ſhall forfeit ten Pounds for every 
* ſuch Offence.” 

If A. is arreſted inſtead of B. whom a Sheriff had a Writ to arreſt, this, 5 Offic. pl. s. 
Arreſt, although B. is very much like A. in the Face, is a falſe Impriſon- 2 K 4br. 
ment ; for the Sheriff is, at his Peril, to take Care that he arreſts the very 12% 7 
Perſon againſt whom the Writ iſſued. "ye 

Nay it has been held, that if A. tells an Officer, who FRA a Warrant Moor 457. 
to arreſt B. that his Name is B. and thereupon. the Officer arreſts A. this Coote and 
is a falſe Impriſonment; for the Officer is at his Peril to take Care that © Heres 3 0 
he arreſts the right Perſon. * 

An Arreſt upon a Sunday, unleſs it be for ſome Treaſon, Felony, or 
Breach of the Peace, is a falſe Impriſonment. 

For it is by the 29 Car. 2. cap. 7. par. 6. provided, That the Perfon 


s ſerving or executing any Writ, Proceſs, Warrant, Order, Judgment e e 


* or Decree, upon the Lord' s Day, except in Caſes of Treaſon, Felony, 
| cc or 
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« Or Breach of the Peace, ſhall be as liable to the Suit of the Party 
te grieved, and to anſwer Damages for the Doing thereof, as if he had 
& done the ſame without any Writ, Proceſs, Warrant, Order, Judg- 
ie ment or Decree.” 


Sheph. 1028, The Arreſting of a Miniſter by Virtue of a Civil Proceſs, either in 


oing to Church, or in returning from thence, on any Day, 1s a falſe 
___  Impriſonment. 5 N 3 
Bro. Faux If a known and ſworn Bailiff has arreſted a Man, he is not obliged to 


 Impr. pl. 23. ſhew his Warrant: For all Perſons are bound to take Notice that ſuch 


9 Rep. 69. Perſon is a Bailiffz and it is at his Peril if he arreſts a Man without a law- 
ful Warrant, | | 5 


. tis __ Beit ſpecial Bailiff does not ſhew his Warrant, a Sight thereof being 


Impr. pl. 23. demanded at the Time of Arreſting a Man, the Arreſt is a falſe 
9 Rep. 69. Impriſonment. | 


12 Med. 3839, If a known Bailiff, who has two Warrants for arreſting J. S. of which 


Grenvill and one is legal the other illegal, declares at the Time of arreſting J. S. 

The College of that the Arreſt is by Virtue of the illegal Warrant, this is not a falſe Im- 

Phyfician. priſonment: For the Lawfulneſs of the Arreſt does not depend upon what 

7 he declared, but upon the Goodneſs of the Authority which he had to 
Arreſt. | | 5 

6 Mid. 211. lt is in one Caſe doubted, whether an Arreſt by the Aſſiſtant of a 

Bailiff, whoſe Name is not in the Warrant, is not a falſe Impriſon- 


ment? 5 | 


1 bf. 181. But if a Warrant is directed to two or more, jointly or ſeverally, an 


Arreſt by any one of theſe is not a falſe Impriſonment. 
Bro. Treſp, If a Stranger aſſiſts a Bailiff in confining a Perſon, who has been ar- 
21.402. reſted by ſuch Bailiff, this is not a falſe Impriſonment 5 
2 Roll. Abr. . . 
> pa F. NN. 2. Co. Car. 446. 


2 Relt. r. If a Stranger, after a Man has been arreſted, confines him at the Requeſt 
561. F. Al. 2. of the Bailiff who arreſted him, this is not a falſe Impriſonment. 85 

Cro. Car. 446. It is in the general true, that wherever the Arreſt of a Man was at firſt 
illegal, any Detention of him afterwards is a falſe Impriſonment. 

6 Med. 154. If a Priſoner againſt whom an eſcape Warrant has iſſued, is taken by 

Richand the Mob, and by them delivered to the Sheriff, and the Sheriff detains 

Doughty. him, this is a falſe Impriſonment; for as he was not arreſted to the 
Sheriff by a Peace Officer, the firft Arreſt was illegal, and the ſubſequent 

Detention of him is alſo illegal. 5 | —. 

Skin. 50. But if a Man, who has been arreſted by the Bailiff of a Liberty out of 

4 and the Liberty, is delivered by ſuch Bailiff into the Cuſtody of the Gaoler of 

* 214. the Liberty, it is not a falfe Impriſonment in the Gaoler to confine him, 
although this Action would lie againſt the Bailiff for the illegal Arreſt: For 

5 as he would have been liable to an Action of Eſcape, if he had either re- 

fuſed to receive this Perſon, or if he had afterwards ſuffered him to go at 

large, it would be very unreaſonable, that he ſhould be liable to an Action 

8 of falſe Imprifonment for confining him. 

Cro. Car. 379. An unlawful Detention of a Man does, although the firſt Arreſt was 


N thers and 7 ' * a . | . 4 
MH 45. nan, amount to a new Caption, and is a falſe Impriſonment. 


3 Bulfir. 9, If the Plaintiff, by an Order in Writing, commands a Sheriff to diſ- 


r — charge a Man, whom he has arreſted by Virtue of a Capias or an Exigent 


Or. Car. 379. a his Suit, and the Sheriff afterward detains him, the Detention is a falſe 


Impriſonment. | TO 
_ N. B. If a Sheriff detains a Perſon in Cuſtody, whom he has arreſted by 
Gro. Fac. PO Virtue of a Capias or an Exigent, after a Writ of Superſedeas has been deli- 


1 Roll. Rep, vered to him, this Detention is a falſe Impriſonment. 
741. i — 5 
3 Bulfir. 97. 3 | But 
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But the detaining a Man, who has been arreſted upon a Capias ad ſatis- Fitz. N. B. 
faciendum, after a Writ of Superſedeas has been delivered to the Sheriff, is * EY 
not a falſe Impriſonment : Becauſe, after a Perſon is taken in Execution, Jonk, ei 
no Super ſedeas lies. | | | M1. 80. 

It is not a falſe Impriſonment, either in a Sheriff or a Gaoler, to detain 2 1p. 53. 

a Man who ought otherways to have been diſcharged out of Cuſtody, until 
he has paid the Fees which are lawfully due. | | 

If the Order of a Court is to carry a Man to a certain Priſon, the De- Salt. 408. 
taining him in any other Place is a falſe Impriſonment. | 2 and 
| | | . Lyadal, - | 

3 | | 5 Skin. 664. 
But an Officer, who has arreſted a Man upon a Capias, may confine Salt. 408. 
him wherever he pleaſes: For the Words of this Writ are ita quod babeas ne or gag and 

Corpus ejus coram, Sc. | 1 Skin, 664. 


It is in the general true, that an Arreſt for a criminal Cauſe without an 2 Vfl. 51, 525 
expreſs Warrant is a falſe Impriſonment. 5 5 e 
And whenever an expreſs. Warrant is neceſſary to authoriſe an Arreſt = Faux 
for a criminal Cauſe, an Arreſt without ſuch Warrant can never be juſtified my, Lon 8. 
under one that has been granted after the Arreſt. | . 
But in divers Caſes an Arreſt may be made for a criminal Cauſe with- | 
-ouran:exprets Varrant eff fe ods”. 1 55 =; 3 Ls 

If a Felony has been committed, and A. has juſt Cauſe to ſuſpect Bro. Faxx: 
that this was committed by B. A. may arreſt B. without an expreſs Impr. pl. 1. 

Warrant. 1 85 i 0 
5 2 Hawk. P. 
PE, OW 
But if A. arreſts B. without an expreſs Warrant, becauſe C. has juſt Bre. Faux | 
| Cauſe to ſuſpect that B. has committed a Felony, A. is guilty of a falſe 175 . 85 
Impriſonment; for the Power of arreſting without an expreſs Warrant is? Barr. 151] 
confined to the Party ſuſpecting. 5 „„ ale en. 

| . | | 2 P. | 
| a 1 7. 82. 

Any private Perſon may without an expreſs Warrant arreſt ſuch Per- 1 ip. 529 
ſons as are actually fighting; and keep them in Cuſtody till their Paſſion Bro. Far 
18 over. | | | | 5 Impr. pl. 6. | 
„„ | 1 Hawk. P. 
| C. 136. 2 Hawk. P. C. 81. 


And it is ſaid, that the Arreſting a Perſon, who is coming to the 1 Hawk, P. 
Aſſiſtance of one who is fighting, is not a falſe Impriſonment. C. 136. 
It is in the general true, that no Arreſt can be made, either by a Conſta- 2 H,. 52. 
ble or a private Perſon, on the Account of any Affray, after the ſame is 2. Faux 


over, without an expreſs Warrant. 1 . 


8 | C. 81. 
But if a Man has received a dangerous Wound in an Afﬀray, the Party 2 Ng. 52: 
who gave this may be arreſted after the Aﬀray is over, by any private Bro. Faux 
Perſon without an expreſs Warrant; and may, be confined, until a Judg- Impr. pl. 6s 
ment can be formed whether the Wound is likely to prove mortal. ; 


5 | 2 Hawk. P. C85. 


Any Perſon may without an expreſs Warrant arreſt a Man, whom he 2 H. H. P. C. 
ſees upon the Point of committing a Treaſon or Felony, or doing any Act77. 
which may endanger the Life of any Perſon ; and may confine him until 
It is to be reaſonably ſuppoſed, that he has laid aſide the Deſign of com- 

mittipg ſuch unlawful Act. . EO 

A Conſtable may without an expreſs Warrant arreſt any Perſon who Bro. Far 
has aſſaulted him. N . | lerr. fl. 414 
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166 Treſpaſs Vi et Armis. 
Bro. Faux Any Perſon may without an expreſs Warrant confine a Man diſordered 
Inyr. pl. 28. in his Mind, who ſeems diſpoſed to do any Miſchief either to himſelf, 
1 or to any other. 8 
2 Inft. 5 2. It is laid down, that any Perſon may without an expreſs Warrant 
Bro. Treſh. arreſt a Night- Walker; for that the doing of this is for the good of the 
pl. 46. Commonwealth. 5 | 
Ld. Raym. But it was held in a modern Caſe, that ro Perſon, not even a Conſtable, 
1301. can arreſt a Night- Walker, unleſs ſuch Night-Walker has been guilty of 
Tooley's Cale. ſome diſorderly Act. 


— _ 


— 


Bro. Faux It is clear, that any Officer may without an expreſs Warrant arreſt any 
Jaye. fo 6. Perſon, againſt whom a Hue and Cry has been levied. NO OM 
I | | 


1 Fel. Abr. 559. D. pl. t. pl. x. 


2 Il. 52. And it is laid down in ſome Books, without confining the Power of Ar- 


Bro. Trip. reſting to an Officer, that the Perſon, againſt whom a Hue and Cry hay 
#213. been levied, may be arreſted without an expreſs Warrant. 

| It is in the general true, that every expreſs Warrant for the Arreſting of 
any Perfon ought to be in Writing. 33000. * 

2 Roll. br. But an Arreſt by a Parol Warrant of the Court of King's Bench is not 


558. C. l. 2. 4 falſe Imprifonment. 


Moor 408. And it has been held, that the confining a Man for a ſhort Space of 
Broughton and Time, in order to have a further Examination of him, by a Parol Warrant 
e of a Juſtice of the Peace, iy not a falſe Impriſonment. | 

Cre. Eliz.829, But it may be inferred from another Caſe, in which it is laid down, 
Savage and that the Confinement ought in ſuch Caſe to be in a Common Gaol, that 


Tatcham. no Perſon ought to be confined, in order to have a further Examination 


* 


of him, without an expreſs Warrant in Writing. 


134. And it is in this Caſe laid down, that a Juſtice of the Peace ought not 


to commit any Perſon for a longer Space than three Days, in order to have 
a further Examination of him. b 


| Mer 408. It is lawful for a Juſtice of the Peace, to authoriſe any Perſon by a 


Broughton | . X 
and Aae, Parol Warrant, to arreſt a Man who a guilty of any Breach of the Peace 


C. 83. | | | | | 

Oo. a. 81. If any Perſon is committed to Priſon under a Warrant granted by a- 

2 * Tuſtice of Peace, which does not expreſs the Cauſe of ſuch Commitment, 
it is a falſe Impriſonment. TT hs . 5 

Cro. Fac. 81. But a Juſtice of Peace may grant a Warrant, in order to arreſt a Man 
for Examination, without mentioning in ſuch Warrant the Offence with 
which he is charged; for it may not always be proper, to let even the 

Officer know the Crime of which the Party to be arreſted is accuſed. 

2 Hawk. P. If a Conſtable, after having arreſted a Man under a Warrant, ſuffers him 

C.8:t. to go at large, and afterwards retakes him by Virtue of the ſame Warrant, 

this is a falſe Imprifonment. 1 . 


Bid. The Point is not perhaps quite ſettled: But it ſeems to be the better 


Opinion, that although a Conſtable cannot retake a Perſon by Virtue of 
the ſame Warrant, whom he has once arreſted and ſuffered to go at large, 
if ſuch Perfon voluntarily ſurrenders himſelf, it is lawful for the Conſtable 
to detain him, and carry him before a Juſtice of Peace. 


Did. Heretofore, if a Conſtable had arreſted a Perſon, by Virtue of the War- 


rant of a Juſtice of Peace, for any Offence, of which it appeared on the 
Face of ſuch Warrant that the Juſtice had no Juriſdiction, it would have 


been a falſe Impriſonment. | | 
But by the 24 Geo. 2. cap. 44. par. 6. it is enacted, That no Action 
e ſhall be brought againſt any Conſtable or other Officer, or againſt any 
_ ©. Perſon acting by his Order or in his Aid, for any Thing done in Obe- 
< dience to any Warrant under the Hand or Seal of any Juſtice, until 


2 © Demand 


of his Houſe having been neglected during her Abſence. 


to ſuffer her to ride behind him thither 


the Caſe. 


A — * * _ 


— — 
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Demand hath been made in Writing, ſigned by the Party intending 
* to bring ſuch Action, of the Peruſal and Copy of ſuch Warrant, 
and the ſame hath been refuſed or neglected for the Space of ſix 
« Days after ſuch Demand; and in Caſe, after ſuch Demand and Com- 
e pliance therewith, any Action ſhall be brought againſt ſuch Conſtable, 
„ or other Officer or Perſon, acting as aforeſaid, without making ſuch 
« Juſtice a Defendant, that on producing and proving ſuch Warrant 
« at the Trial, the Jury ſhall give their Verdict for the Defendant, 


<<. notwithſtanding any Defect of Juriſdiftion in ſuch Juſtice z and if 


e“ ſuch Action ſhall be brought jointly againſt ſuch Juſtice, and alſo 
„ againſt ſuch Conſtable, or other Officer or Perſon, acting as aforeſaid ; 
« then on Proof of ſuch Warrant, the Jury ſhall find for ſuch Conſtable 


< or other Officer or Perſon, acting as aforeſaid, notwithſtanding ſuch 
„* Defect of Juriſdiction,'? | | | 


2. Fo; an Injury which one Perſon has ſuſtained from an un- 


- lawful Ack that has been done to the Perſon of another, 


If a Wife has been falſely impriſoned, her Huſband may by this Action Sal 1195 


recover a Satisfaction for the Damage he has ſuſtained, by having been Rei and 


deprived of the Company and Comfort of his Wife, and by the Buſineſs 8.54 hy 

| | e * 
If the Wife of 7. S. who had loſt her Way, has been carried by J. N. Bro. Tryp. 

home to his Houſe, this Action lies; for as ſhe might have found her pl. 213. 


May again, the doing of this was unlawful. 


But if the Wife of J. S. is in Danger of being loſt in the Night, or 214. 


of being drowned, it is lawful for J. N. to carry her home to his 
_ Houſe. | . | | 


If the Wife of J. S. is walking towards a Market, it is lawful for F.N. * Treſp; 
; pl. 20. 
If the Wife of F. S. aſks J. N. to carry her before a Juſtice of Peace, Bid. 


| for the Purpoſe of craving the Surety of the Peace againſt her Huſband, 


it is lawful for F. N. to do this. | 5 . 
If a Daughter of J. S. has been debauched, FJ. S. may by this Action 5 225. 
recover a Satisfaction for the Damage he has thereby ſuſtained. Hows and 
8 | | a/jet, 
e | | TER ng 7 Clayt. 13 3. 
If a retained Servant, although he was not retained for a whole Year, Bre. A jar 


has been beat ſo as to be rendered incapable, or leſs capable, of perform- 3 1 5 
0. Lal. | 


ing his Maſters Buſineſs, the Maſter may maintain this Action. 5 
| | | | 2 Roll, Abr. 


But if a Servant, who was not retained and ſerved only during Pleaſure, Bro. Trav: 
has been beat, the Remedy of his Maſter for the Damages thereby ſuſtained ? . 


l 
: : Clayt. 133. 
is by an Action upon the Caſe. Lis 135 


If a retained Servant is/taken out of his Service, the Maſter may by Bro. Lab. 
this Action recover a Satisfaction for the Loſs of Service by him ſuſ- z/. 21. 


i 2 Roll. Abr: 
_ tained, | 556. T. pl. 11. 


But if 71 S. has procured the Servant of J. N. who was retained, to p,,. 42 jur le 


leave his Maſter's Service, this Action does not lie againſt J. S. although C, pl. 38. 
he afterwards retain him: But the Remedy of J. N. is by an Action upon =o Joh 5 


2 Rell. Ar. 


It 556. T. pl. 12. 


4 . Baxter. Bro. Aft ſur le Caſe, pl. 55. Bro. Lab. pl. 29. 


* 
* 
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Bro. Lab. It ſeems probable, that if a Servant had without the Procurement 
N. 21. of J. S. left the Service of J. N. in which he was retained, and J. $. 
had afterwards retained him, no Action would have lain at the Com- 
mon Law. ö 
But an Action does at this Day lie in ſuch Caſe. 
For by the 5 Eliz. cap. 4. par. 11. it is enacted, “ That no Perſon, 
de who ſhall depart out of a Service, ſhall be retained in any other Ser- 
« vice, without ſhewing ſuch Teſtimonial, as is mentioned in this Act, 
4e to the Chief Officer of the Town corporate, and in every other Town 
& Or Place to the Conſtable, Curate, Churchwarden, or other Officer of 
the ſame, where he ſhall be retained to ſerve; and that every Perſon 
dc retaining a Servant, who does not ſhew ſuch Teſtimonial, ſhall forfeit 
for every Offence Five Pounds.“ — 


_— . — 28 
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3. Foz an Injury done to a Pan in his perſonal Pꝛoperty. 
1. In his living Pꝛoperty 


2 Lew. 201; [It has been held, that as it is the conſtant Practice to buy and ſell Ne- 
Butts and groes in the Plantations, the Value of a Negro, who has been taken from 


1 Trin. his Maſter in England, might be recovered in this Action. 
29 R 4 ; 


3 Keb. 785. | | | | 8 
Id. Rahm. Hut in a later Caſe it is laid down, that no Man can have ſuch a Pro-. 
146. Chan- perty in a Negro in England, as will enable him to recover the Value of 
ne m ſuch Negro, in Caſe he is taken from him; and that he can only recover, 
1 Hi as he may in the Caſe of any other Servant, Damages for the Loſs of Ser- 
Voice occaſioned by the Taking him away, T i = 
Cartb. 397, It appears from another Report of this Caſe, that one Queſtion made 
IC was, whether the Baptiſm of the Negro, after he had been taken from 
his Maſter, did not amount to a Manumiſſion ? But the Court determined 
the Caſe upon the general Queſtion, without giving any Opinion as ta 
this Point. N Tv. | | | 
La. Raym. And in a ſtill later Caſe it was held, that no Man can have ſuch a Pro- 
1274. Smith perty in a Negro in England, as will enable him to maintain an Action of 
and Gould, Trover for the Taking of him. 
Paſeh. 5 Ann. „„ | | | | 
Bre, Treſp. If a Stranger chaſes the Beaſt of F. N. out of Land in the Poſſeſſion of 
5 n PE, | 
E 46. B. J. S. this Action lies. | | 5 
4 Rep. 38. But it is lawful for J. S. to chaſe the Beaſt of F. N. with a little Dog, 
Tirringham's out of Land in the Poſſeſſion of J. S. for he has an Election either to do 


we ,, this, or to diſtrain the Beaſt as a Pledge for the Damage done, 


566. J. pl. 15. 1 Jon. 131. 


1 Freem. 347. If however J. S. chaſes the Beaſt of J. N. with a Maſtiff Dog out 
King and Roſe. of Land in the Poſſeſſion of J. S. and any Hurt is thereby done to 
82 the Beaſt, this Action lies; for the Chaſing with ſuch a Dog was un- 
e 3 Wy 5 
Dyer 23. If the Dog of J. S. kills the Beaſt of F. N. this Action does not lie, 
21.161. unleſs the Beaſt was a Sheep; and F. S. knew that his Dog had been ac- 


cuſtomed to bite Sheep. | | | 
Bro, Trep, If the Sheep of J. N. are mixed with the Sheep of J. S. and F.S. 
24, 213. chaſes them to the next convenient Place for that Purpoſe, in order to 


ſeparate his own Sheep from the Sheep of J. N. this Action does not lie; 


for as they could not have been eaſily ſeparated without it, the doing of 
this was lawful. 2 8 _ 


2 This 


wx wo 


continued. 


tortiouſly, but by the Act of God. 


— 
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This Action lies for the Taking or Killing of a Dog: Recauſe as a Dog Fits. N.B.86. 
is a tame Animal, there may be a Property therein as well as in any 3 Treſp. 


J. 407. 
other Beaſt. Hob. 283. 


Cro. Eliz. 125, Cro. Fac. 463. 


In an Action of Treſpaſs for killing a Dog, the Defendant pleaded, that 1 Lev. 216, 
the Dog of the Plaintiff flew upon and bit his Dog ; and that he killed Fright and 


the Plaintiff's Dog in order to ſave his own Dog. This Plea was held bad: . 


Sid. 336. 


| Becauſe it was not alledged, that the Defendant could not ſave his own 1 Sund. 84. 


Dog without killing the Dog of the Plaintiff, TT 
But if J. S. is chaſing the Beaſt of J. N. with a Maſtiff Dog, in order to 1 Freem. 347; 


drive it out of Land in his Poſſeſſion ; and J. M. to prevent Miſchief to King and R 


his Beaſt kills the Dog, this Action does not lie. | 
This Action does not lie for the killing of a Dog found in a Warren: Ce. Zac. 45. 


For ſuch Dog is, in the Eye of the Law, a Species of Ver min. Sid. 336. 


And it has been held, that the killing of a Dog found in a Park is juſti- 3 Lev. 28. 


fiable; although ſuch Dog might have been taken alive. | Barrington 


It is in the general true, that an Action of Treſpaſs Vi et Armis does not *, Turner. 
lie, for the Taking or Killing of any Beaſt or Bird, which is Fere Nature : 


Becauſe there is no Property in either of theſe. 


But if any Beaſt or Bird, which is Fere Nature, has been reclaimed, Bro. Detin. 


this Action lies for the Taking or Killing of it; for there is a general zl. 44. 
Property in ſuch Beaſt or Bird. 3 B 


| | | | 70. Treſp. | 
And this Action does ſometimes lie for the Taking or Killing of bl. 407. 


Beaſt or Bird; although ſuch Beaſt or Bird is Feræ Naturæ, and has not 
been reclaimed. | 8 


If a Hare or Coney is taken or killed upon the Land of J. S. this Action Fit. V. B. 87. 
lies, although ſuch Land is not a Warren, or ſuch Hare or Coney, has not . 123. 
been reclaimed ; for J. S. has, by Reaſon of its being upon his Land, 1 . 
local Property therein. EE. 85 Supa > 

But if a Hare or Coney goes, or is driven, out of the Land of J. S. 5 Rep. 104. 


J. S. cannot maintain this Action for the Taking or Killing of ſuch eee 
Hare or Coney: Becauſe the Property, which was only a local one, is Car. 554. 


thereby determined. | . | „„ 
If however J. S. immediately purſues a Hare or Coney, which has been Gogb. 123. 


driven out of his Land and killed by F. M. it is not lawful for J. M. to Sal. 556. 


carry it away: For by the Purſuit of J. S. the local Property was 11 Mod. 75. 
If the Beaſt of J. S. has been illegally taken by F. N. J. S. may Bro. Treſp. 
juſtify the Re- taking thereof: Becauſe J. N. was himſelf the firſt #*- 323. 
Wrong-Doer. „ C 

And if the Mare of J. S. which has been illegally taken by J. N. after- Bro. Trop. 
wards has a Foal, J. S. may juſtify the Re-taking of this Mare and the zl. 323. 
Taking of the Foal with her. 1 5 | | | DOOR 

But if the Beaſt of J. S. has been ſeiſed for the Uſe of the King, it is Bro. Trep. 
not lawful for J. S. even before Office found, to retake it; for by this“. 357- 
Seizure his Property was divelted. 5 | | 

This Action lies for the Taking of a Beaſt, although it is afterwards Bre. 77. 
retaken by, or reſtored to, the Owner: But it is reaſonable that ſuch Re- z/. 221. 


taking or Reſtoring ſhould go in Mitigation of Damages. | 2 Roll. Abr. 


569. pl. 3. 
pl. 6. 


2. In his dead Pꝛoperty. 


If a Ship has been wrecked at Sea, and any of the Goods of J. S. Bro. Troß. 
which were in this Ship, have been taken up by J. N. J. S. cannot bring“, 54 . 
this Action: Becauſe J. N. did not obtain the Poſſeſſion of theſe Goods 55 5 ol. 6. 


Vol. V. XX 1 | If 
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Bro. Treſp. 
pl. 48. 


Bro. Treſp. 
pl. 124. 
pl. 303. 
Latch 213. 


1 any of the Goods of F. S. which have been illegally taken! in Execu- 
tion by a Sheriff, are by ſuch Sheriff delivered to F. N. this Action does 
not lie: Becauſe J. N. came to the Poſſeſſion of theſe Goods by the A& 
of Law. 


If J. S. in whom the general Property in any Goods was, gives or ſells 


the ſame to J. N. but does not deliver them, and F. N. takes them, this 
Action does not lie: Becauſe as F. N. did acquire by ſuch Gift or 
Sale a general Property in theſe Goods, he had a Right to the Poſſeſſion 


thereof. 


Bro. Treſp. | 


| pl. 150. 


in. 


Bro. Treſp. 


But if an Infant, in whom the general Property in any Goods is, gives or 
fells the ſame to F. N. but does not deliver them, it is not lawful for J. S. 
to take any of theſe Goods; for as this Gift or Sale does not transfer any 
Property, the Poſſeſſion of J. N. would be tortiouſly obtained. 

If however an Infant, in whom the general Property of any Goods is, 
does both give, or ſell, and deliver the fame to J. N. and J. N. carries 
them away, this Action does not lie: Becauſe although this Gift or Sale 


did not transfer any Property in theſe Goods, the Poſſeſſion of J. N. was 


not tortiouſly obtained. 
Tf a Bailee of any Goods gives or ſells the fame to 7. N. but does not 


deliver them, and F. N. takes them, this Action lies: For as J. N. did 


not acquire by ſuch Gift or Sale a general Property in theſe Goods, his 


Bro. Trepb. 
pl. 295. 


Poſſeſſion thereof was tortiouſly obtained. 
If a Servant, who is impowered to ſell the Goods of his Maſter, gives any 


of theſe to J. M. and delivers them, and J. N. carries them away, this Action 


| dots not lie: Becauſe as a Power to ſell implies a Power to transfer the 


: er 07 in theſe Goods, the Poſſeſſion of J. N. was obtained lawtully. 


But if a Servant, who had only the Cuſtody of his Maſter's Goods, 


: ives or ſells any of theſe to J. N. and delivers them, and F. N. carries 
h 


em away, this Action lies: Becauſe as this Servant had no Power to | 


transfer the Property in theſe Goods, the Poſſeſſion of J. N. was tortiouſiy 


obtained. 


Bro: Ren and Tt ſeems to be the better Opinion, that if any of the Goods of J. S. are 


Feme pl. 36. 
Bro. Treſp. 


pl. 92. 


Sir. 820. 
Legliſe and 


 Champante. 


Bro. Treſp. 


pl. 364. 
8 2 Boll Abr. 


3 


pl. 9. 
Car 1 5. 3 8 1. 
Bro. Treſp. 


pl. 213. 


given or ſold and delivered by his Wife to J. N. and F. N. carries 
them away, this Action does not lie: For as a Wife has by Law a Power 
over the Goods of her Huſband, the Poſſeſſion of F. N. was lawfully 
obtained. 

If any Goods are ſeized illegally by an Officer of the Cuſtom, this Ac- 
tion lies; notwithſtanding there was a probable Cauſe of Seizure z for the 


Officer aCted at his Peril. 


If any of the Goods of J. N. are taken by a Sheriff who had a Writ of 
Fieri Facias to levy of the Goods of J. S. this Action lies; for the Sheriff 
is at his Peril to take Care whoſe Goods he takes. 


If 7, S. takes any of the Goods of J. N. to prevent their being ſtole or 
ſpoiled, this Action lies: Becauſe the Loſs to J. N. would not, if either 


of theſe Things had happened, have been irremediable. 


Bid. 


1 Jon. 148, 


But if any of the Goods of F. N. are in Danger of being deſtroyed by 
Fire, or otherways, and J. S. takes theſe Goods, in order to ſave them, 
this Action does not lie; for the Loſs in fuch a Caſe would have been 
irremediable. 

This Action cannot be maintained, for the Taking of any Goods for 


150. Markham which an Appeal of Robbery has been brought; for the Party, who has 


and Cobb. 
Latch 144. 
8. 


1 Jew. 147, 


thereby affirmed that the Taking was felonious, ſhall not afterwards be 
received to ſay, that the Offence was only a Treſpaſs. 
It has been held in one Caſe, that if 45 S. has been convicted or attainted 


1 50. Markham of feloniouſiy taking the Goods of F. N. 7. N. cannot, provided he has 


and Cobb. 


Paſch, I Car. 


Latch 144. S. C. Ney 82. 8. C. 


himſelf 
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himſelf given Evidence, or has procured any other Perſon to give Evi- 

dence againſt . S. maintain this Action: Becauſe he is by the 21 H. 8. 
cap. 11. in ſuch Caſe intitled to a Reſtitution of theſe Goods. 

It is indeed laid down in a Caſe not long after, that this Action does 2 Noll. Air: 
lie in ſuch Caſe: For that, as the Party robbed has done his Duty to the 557. TL. Pl. 24. 
Publick in proſecuting the Thief, it is reaſonable he ſhould have this oO yo 
Remedy for the Injury done to himſelf, gh, Hil, 


— 


2 Car. 2. 
| Sty. 340. 
The former however ſeems to be the better Opinion. 1 | 
For in the firſt of theſe Caſes the Judges were divided in Opinion, whe- LET 147. 
ther this Action lies? Where the Perſon who took any Goods has been {,;, m 
convicted or attainted of taking them feloniouſly ; but no Evidence was 1,4 144. 
iven againſt him by the Perſon robbed, or by any other Perſon by his S. C. 
en | | 0 5 Ney 82. 8. C. 
Doadderidge J. and Whitelock J. were of Opinion, that where the Party | 
robbed has been a Party to the Proſecution, he is a Party to the Record 
of Conviction or Attainder, by which the Taking of the Goods is affirmed 
to have been a Felony ; and conſequently he ſhall not be received afterwards 
to ſay, which the bringing of this Action amounts to the ſaying, that it 
Was only a Treſpaſs: But that where the Party robbed has not been a 
Party to the Proſecution, he may bring this Action; and the rather, be- 
cauſe as he is barred by this Conviction or Attainder of an Appeal of 
Robbery, he would otherways be without Remedy; for the 21 H. 8. 
cap. 11. only gives Reſtitution of the Goods, where the Felon is convicted 
or- otherways attainted by Reaſon of Evidence given by the Party robbed, or by 
any other by his Procurement. 1 N 
But Jones J. was of Opinion, that this Action does not lie in ſuch Caſe. 
He admitted that it the Party injured brings this Action, before there is 
any Conviction or Attainder of Felony for the Taking of his Goods, the 
Defendant cannot plead that he took the Goods animo furandi; becauſe 
he ſhall not be at Liberty to defeat by ſuch Explanation of his own De- 
ſign the Action of the Plaintiff: But he inſiſted, that where there is an 
Affirmation upon Record, that the Taking of the Goods was felonious, 


| this may be pleaded in Bar of an Action of Treſpaſs; and that the Plain- 


tiff cannot traverſe the Feloniouſneſs of the Taking; for he ſhall not be 

received to alledge any Thing to contradict the Record. 5 

But the Judges were in this Caſe all clearly of Opinion, that if the | 
Perſon robbed has been a Party to the Proſecution, on which there is a 2 
Conviction or Attainder, he cannot afterwards bring this Action. 
The Conſequence is, that if their Opinion is founded in good Reaſon, 
which it ſeems to be, the Caſe of Dawkes and Cavenagh is not Law. 

It is laid down in one Book, that this Action does not lie for the Value Bro. Tre, 
of the Goods taken, after the Perſon who took them has been indicted 7%, 415. 
of Felony and acquitted; for that, as ompe Majus trahit ad ſe Minus, the 
Treſpaſs is in ſuch Caſe extinguiſhed in the Felony. „„ 

But a Quære is in this Book ſubjoined. | 
And in other Books it is ſaid, that if J. S. who has been indicted for 1 For. 150. 
feloniouſly taking the Goods of F. N. has been acquitted, J. N. may by Martham and 

this Action recover the Value of the Goods: Becauſe as there is in this 7%, 


. a - o . - L h 
Caſe no Affirmation upon Record that the Taking was felonious, it ſeems 3 
reaſonable, that the Party ſhould recover the Value of his Goods. Sty. 346. 


If F. S. extorts Money from J. N. this Action lies; for every Act of 11 Med. 137. 

Extortion is a Treſpaſs with Force. N on = 
If an Obligor takes away his Bond from the Obligee, he is liable to 2 Rell. 4br. 

this Action, 557. D. Pl. i. 
el | . — — This 


— — — — — — — . — 
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1 


C—_ 


Bro. Trp. This Action lies againſt a Parſon for taking a Coat of Arms or a Grave 
g. 181. Stone out of his own Church; for neither of theſe is to be conſidered as 
an Oblation. 
Bro. Treſþ. If J. S. who has a Deed belonging to J. NM. in his Power, tears of the 
5.9 Seal, this Action lies. | 
Bro. Trp. If a Miller takes Toll of Corn, whereof none ought to be taken, this 
l. 47. Action lies. | { 
Fitz, N.B.88, If J. S. draws Wine out of the Veſſel of 7. N. and afterwards fills up 
| this Veſſel with Water, this Action lies: For by ſo doing the Reſidue of 
| | the Wine is ſpoiled,  _ 8 1 3 
Co. Car. 228. The Owner of a ſeveral Fiſhery may lawfully diſtrain Nets found in 
Raynal and his Water as Damage-feaſant : But if he cuts them this Action lies. 
Champernoon. | | | 1 | 
2 Rell. Abr, If the Maſter of a Ship, in order to prevent her Sinking, throws any 
567. K. pl. 2. Goods over-board, this Action does not lie: The ſo doing being neceſſary 
to ſave the Lives of the Perſons on Board. „ 1 
This Action does not in ſome Caſes lie, for the Diſtraining of Goods 
where Money is due for the Relief of the Poor, although there is a De- 
fect in the Authority, under which the Diſtreſs has been taken. | 
For 17 Geo. 2. cap. 38. par. 8. it is enacted, That where any 
& Diſtreſs ſhall be made by an Overſeer for Money juſtly due for the Re- 
lief of the Poor, the Diſtreſs ſhall not be deemed unlawful nor the 
% Party making it a Treſpaſſer on Account of any Defect, or Want of 
« Form, in the Warrant of Appointment of ſuch Overſeer; or in the 
X Rate or Aſſeſſment; or in the Warrant of Diftreſs thereupon.” ?“? 
Cro. Fae. 366, If F. S. mixes an unknown Quantity of his Corn or Money with an 
Ward and unknown Quantity of the Corn or Money of F. N. and J. NM. takes the 
4yre. _ Whole, this Action does not lie: For as it cannot be known how much 
2 Bur. 323. thereof is the Property of J. S. he ſhall have none of it; and as this In- 
termixing muſt have proceeded either from a Deſign of getting ſome of 
the Corn or Money of J. N. or from the Folly of J. S. he ought in either 
Caſe to be puniſhed with the Loſs of his own Corn or Money. 
V.. Trep, If any of the Goods of J. S. which have been taken illegally by J. N. 
pl. 323. are re-taken by F. S. this Action does not lie: Becauſe J. N. was himſelf 
Cro.Eliz. 329. the firſt Wrong- do er. | 
And it is lawful for the Owner thereof, to retake Goods which have 
been tortiouſly taken, although the Form thereof is altered, if they can 
be known to be the ſame. 1 1 | 5 
Bro. Treſp. If Leather has been made into Shoes, the Shoes may be taken by him 


#1. 3. from whom the Leather was illegally taken. 
Aid. If a Piece of Timber which was illegally taken from F. S. has been 
hewed, it is lawful for J. S. to retake it. : | 
Bid. But if any of the Money of F. S. which is not to be diſtinguiſhed from 


the Money of F. N. has been illegally taken by J. N. it is not lawful for 
J. S. to take any Money from J. N. for he cannot be in ſuch Cafe certain 
that he takes his own Money. CT | | | 
Bia. And if a Piece of Timber has been uſed in Building or Repairing a a 
| Houſe, this, although it is known to be the ſame, cannot be retaken: 
Becauſe the Nature thereof is changed; for it is by being annexed to the 

oy Freehold become real Property. ET 5 
Bro. Treſb. This Action lies for the Taking of any Goods, although theſe are after- 
pl. 221. wards retaken by, or reſtored to, the Owner: But it is reaſonable, that 

2 Roll. 4br. ſuch Retaking or Reſtoring ſhould go in Mitigation of Damages. 


569. pl. 3. 
pl. 6. 


© 
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4. Foz an Injury done to a Ban fn his real Pꝛoperty. 


Whenever any Injury is done to real Property, an Action of Treſpaſs 
Vi et Armis lies. 

The Caſes in which this Action does lie muſt conſequently be fo 
very numerous, that it would be tedious, and almoſt endleſs, to mention 
them all. 

Nor is it neceſſary to do this; for from the Caſes which ſhall be men- 
tioned, in which it has been determined that this Action does or does not 
lie, it may be eaſily collected in what chen it does lie. 


1. In bis Land. 


If one Man, who is affaulted and in Danger of his Life, runs through 37 A 6. 37. 
the Ground of another without keeping in the Footpath, an Action of # 26. 
_ Treſpaſs Vi et Armis does not lie: Becauſe the doing of this, which is ne- 
ceſſary for the Safety of his Life, is lawful. 

If J. S. goes into the Ground of J. N. to ſuccour a Beaſt of 5 N. Bre. Tri). 
the Life * which is in Danger, this Action does not lie: Becauſe as the N. 213. 
Loſs to J. N. if the Beaſt had died would have been irremediable, the 


doing of this is lawful. 


But if J. S. goes into the Ground of 7. N. to prevene the Beaſt of J. N. Gis. 
from being ſtole, or to prevent his Corn from being conſumed by Hogs 
or ſpoiled, this Action lies; for the Loſs, if it had happened, would not 
in either of theſe Caſes have been irremediable. 
If the Wind blows down a Tree the Property of J. S. and it falls upon id. 
the Land of F. N. it is lawful for F. S. to go upon the Land of F. N. for 
the Purpoſe of fetching it away. 
But if the Loppings of a Tree belonging to F. 8. fall upon the Land Zig. 
of J. N. it is not always lawful for F. S. to go upon the Land of F. N. 
to take them away; for the Falling of them there might perhaps have 
been prevented, if due Caution had been uſed. 
But if ſuch Loppings do, notwithſtanding all due Caution to prevent it Bia. 
has been uſed, fall upon the Land of J. N. and J. S. goes upon this Land 
to fetch them away, this Action does not lie; becauſe the Falling of them 
there was unavoidable. 
If the Fruit of a Tree belonging to J. S. falls upon the Land of 7. N. Latch 120. 
it is lawful for J. S. to go upon the Land of J. N. to fetch it away: Be- Millen and 


cauſe the Falling of this there could not be prevented. Fawdry. 
Tf J. S. walks, without keeping in the Footpath, in the Ground of J. N. 2 L Abr. 
to look for a Beaſt which he has loſt, this Action lies. * of 


But if the Beaſt of J. S. which has been ſtole, is put into the Ground Rol. Rep. 5 5. 
of J. N. it is lawful for J. S. to go thereinto and take it. 

If J. S. has driven the Beaſt of F. N. into the Ground of 7 S. or if it 2 Rell. Air. 
has been driven thereinto with the Aſſent of J. S. and F. NM. fetches it ag - pl. 9. 
out, this Action does not lie; for J. S. was himſelf in this Caſe the firſt 8 
Wrong - doer. | 

It J. S. chaſes the Beaſt of 7. N. which is Damage · feaſat in the Latch 120. 
Ground of J. S. into the Ground of 7. N. this Action does not lie; becauſe, — 

J. S. had a Right to this. - 

But if a Stranger chaſes the Beaſt of J. N. which is Damage · feaſant Bro. Treſpe 
there, out of the Ground of F. S. this Action lies: For by this Means, 40 Leh. 6. f 
though it ſeems to be for his Benefit, J. S. is deprived of bis Right to * 
diſtrain this Beaſt. 


Vor. V. | Yy N If 


. 
j 


I Jon. 131. 


nnd Edwards. 
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Latch 119. If A. chaſes the Beaſt of B. which j is Damage · feaſan 5 with a little | 


Millen and Dog out of the Ground of A. and the Dog, notwithſtanding the Endeavour 
Fawdry. of A. to call him off, afterwards chaſes it into the Ground of C. this Action 
does not lie; for the chaſing of this Beaſt out of his own Ground by 4. 
was Jawful, and it Was not in his Power to prevent its being chaſed into 
the Ground of C. 

If a Sheriff, who comes to make Replevin of the Beaſt of J. S. which 
2 og 2 33 impounded 1 in the Cloſe of J. M. breaks down the Fence of the Cloſe, 
552. P. 7* whereas he might have entered by the Gate which was open, this 

Action lies, 
2 Rell. Abr. But if, by Reaſon of the Threats of J. N. the Sheriff apprehends his 
$550: 8; NY Ie would be in Danger if he went through the Gate, it is lawful for him 
- to break down the Fence of the Cloſe and enter that Way. | 
12 Mod. 663. If a Beaſt has been diſtrained Damage-feaſant, this Action does not lie 


22 for the Damage done: Becauſe the Poſſeſſor of the Land, who has made 


Salk. 248, his Election to diſtrain, ought not to have a double Remedy for the ſame 


Injury. 
12 Mod, 663, "AY the Beaſt however, which "9 been Aifirained Damage: feaſapt, 18 
664. Vajper only à Pledge and not a Hatisfaction for the Damage done, if it dies, or 
* eſcapes ſo as to be loft to its Owner,” without any Default of the Diſtrainer, 
this Action lies: Becauſe as the Detaining of this Beaſt was owing'to the 
840 2. 248. Default of the Owner, in not making a Satisfaction for the Damage done, 
he ought to take the Confequence thereof. 


_ Raym. 


12 Med. 663, But if the Death or Eſcape of ſuch Beaſt was owing to the Default of 


664, 66 
Pajper 50 8 the Diſtrainęr, he cannot maintain 3 * Action; for it would be = Pie 


wWner 97 the Beaſt ſhould, after loſing it by the Default of the 
E awards. 
10 Ks. en be 1 able 0 make ra ty for the TROY done. 
Salk, 248. 


Str. 1239, This Action lies for ere dting a Stall in a publick Markis x for although 
The Mayor 7 a Man has of common Right à Liberty of Selling in ſuch Market, he can- 


and Ward. 


Northampton not without the L have of ea ney of the NE erect a Stall there. 
Bro. Treſp. 1 a Man, who 3 to erect a Bullding on the Land of 7. S. brings 


Pl. 342. a Carpenter, not being one himſelf, upon the Land of J. S. in order to 
8 erect ſuch Building, this Action does not Wt Becauſe the lo doing was 
nee 


Bro. Trp If J. S. . dend to repair Aide, cannot do this am coming 


24. 260. 5 the Land: of F. N. this Action does not lie for his coming there- 


Wie an 


Bro Trop, But if J. . has commanded 4. to deliver a Beaſt to F. NM. and 7. N. 


74. 342. goes into the Cloſe of F. S. to receive this Beaſt, this Action lies; for as 
the Beaſt might have been NE at the Cate of the Gen, the Soing 
in of J. M. was not of Neveſſity. 

2 Roll. PLL If F. S. has ſold Trees growing upon bis Land to 7. N. Fi N. may en- 


567. M. 5. r. ter upon the Land whenever he pleaſes, to cut and carry them away; 


* for the Right of fo doing lis incident to the Purchaſe. 
"i Tr And if tne Land, on which Trees growing are ſold, is afterwards ſold, 
5l. 40. the Vendee of the Trees may, notwithſtanding this Sale of the Land, en- 
„ter thereon to cut and carry them away. 


2 Roll. Abr. If a Man, who was ſeiſed in Fee of Land, n having felled Trees 
504: H. 5 15 «thereon dies, it is lawful for his Executor, or the Vendee of his Executor, 


el. 2. 


4 Brown 12 4. to enter in a reaſonable Time and carry theſe away: For a reaſonable 


ime is by Law given to an Executor, to poſſeſs himſelf of the Goods 

of his Teſtator. 
2 Rell: Abr. If J. S. has a Right to a. Pipe which 8 as a Winder throvgh: 
507. M. pt. z.the Land of J. N. it is lawful for J. S. to come upon this Land and dig, to 


vuriltop or mend it; for the Right of doing both theſe | is ne to the Right 6 
of having ſuch Pipe. | 


- | bs II | 


not lie: Becauſe the doing thereof is for the publick Good. 
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If a Man goes with Men, or Horſes, upon Land which lies contiguous Ld. Raym. 
to a navigable River, in order to tow a Boat or Barge, this Action does £5? f 
oung's Caſe. 
If J. S. digs upon the Land of J. NM. in order to raiſe a Bulwark Bro. Trp. 
againſt Enemies, this Action does not lie; becauſe this is done for the Safety?! 213. 
of the Publick. | | | 
If J. S. goes into the Ground of J. N. to beat or draw for a Fox, in order 2 Bulfr. 62. 


to hunt it, this Action lies. | Oo. Jac. 32 id 

But if J. S. purſues a Fox, Badger, or any other Vermin, into the Ground 2 3ulpr. 62. 
of J. N. and hunts it there, this Action does not lie; becauſe the Deſtruc- Cre. Zac. 32 t. 
tion of theſe is for the publick Good. 


If however the Fox, of which F. S. is in Purſuit, runs to Earth in the 2 Bu/fr. 62. 
Ground of J. N. and F. §. digs it out, this Action lies; for the Fox Cr. Fac. 321, 
might have been got out by other Means. ET 

he Point is not perhaps quite ſettled ; but it ſeems to be the better 


Opinion, that if J. S. purſues any Creature, which is not of the Vermin 
Kind, into the Ground of J. NM. this Action lies, although the ſame was 
found in the Ground of J. S. | | 


It is in one Book laid down, that all Hunting, except for the Deſtruc- 2 Balle. 64; 


'tion of Vermin, was at the Common Law unlawtul. 


By the 4& 5 V. & M. cap. 23. par. 10. it is provided, That if an in- 


ferior Tradeſman hunts in the Ground of another, he ſhall beſides being 
anſwerable for Damages be liable to full Coſts. De 


It ſeems to follow, that every other Perſon who hunts, any Creature, 
which is not of the Vermin Kind, in the Ground of another, is liable to 


Damages, although he is exempted by the 22 & 23 Car. 2. cap. g. which 
is by the 4 f 53 . & M. c. 23. repealed as to inferior Tradeſmen, from 
paying more Coſts than Damages, unleſs Damages are given to the 


Amount of forty Shillings. 


It is alſo laid down, that although F. S, who has flew a Hawk at a Phea- Bro. reh 


ſant in his own Ground, is intitled to it if it is killed by this Hawk in the 2. 111. 


Ground of J. N. it is not lawful for J. S. to go into the Ground of F. N. Bur. 61. 


" 


to take it away. 55 
It is indeed laid down in ſome Books, that if J. S. who has ſtarted a 11 Med. 79. 
Hare in his own Ground, purſues it into the Ground of F. N. and Godb. 123. 
kills it there, the Hare belongs to J. S. becauſe the local Property which . 536. 
was in him is continued by the Purſuit: But as it is not ſaid, that it is 

lawful for J. S. to purſue this Hare into the Ground of F. N. the Doc- 

trine of theſe Books does not contradict what is laid down in the Books, 

and what may be fairly inferred from the Statutes, juſt now cited. 

It may likewiſe be fairly inferred from ſome of the Books juſt now cited, 

in which it is laid down, that it is lawful for J. S. to purſue Vermin into the 

Ground of F. N. becauſe the Deſtruction thereof is for the publick Good, 

that if F. S. purſues any Creature, in whoſe Deſtruction the Publick is not 
intereſted, into the Ground of J. N. this Action lies. 3 „ 

If J. S. is intitled to the Corn growing upon Land in the Poſſeſſion of 1 . 56. 
J. N. his Entry to cut and carry the fame away is lawful; for quando lex 
aliguid concedit, concedere videtur et id per quod devenitur ad illud. 

But it is not lawful for J. S. in ſuch Caſe to enter and cut the Corn 1 Yexrr. 224i 
before it is ripe: For as on the one Hand the good of the Publick in Perrot and 
many Caſes requires, that one Man ſhould be intitled to the Corn grow- Bridges. 
ing upon Land which is in the Poſſeſſion of another, becauſe the Sowing 


of Land is thereby encouraged; ſo on the other Hand it is for the 
publick Good, that no Man ſhould cut Corn before it is ripe. . 


It is lawful for the Perſon, to whom Tithes which have been ſet out Bro. Trop. 


belong, to come upon the Land, and do what is neceſſary in order to . 50. 9522J. . 


R . Bro. Diſm. 
prepare the ſame for being carried away. E EL 1 7 12. E 


17 
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b. 161. If J. S. is going to diſtrain a Beaſt upon Land holden of him, and 
2 Roll. Abr. the Tenant, after J. S. has had a View of the Beaſt upon this Land, 
566. J l. 12. qrives it, in order to prevent its being diſtrained, into the Land of J. N. 
it is lawful for J. S. to follow and diſtrain it there. : 
5 Rep. 104. If J. S. makes Coney Boroughs in his own Ground, and ſome Conies 
Boulflon's bred therein do Damage in an adjoining Ground of J. N. 7. N. may 
Caſe. kill them: Bur this Action does not lie; becauſe as J. S. has no Property 
Cro. Car. 554. jn the Conies, which are Fere Nature, after they are gone out of his own 
SGround, he is not anſwerable for the Damage done by them. 
8 This Action lies for catching Fiſh in a ſeveral Fiſhery. 
Salk. * RO | | 5 oe Wa 
1 bt. 122. It is laid down, that this Action does nat lie againſt a Stranger for 
Cro. Car. 554- catching Fiſh in a free Fiſhery; for that as divers Perſons have a 
| Right to fiſh therein, no one of them can maintain it againſt ſuch 
Stranger. | 


Salk. 637. But Holt Ch. J. and Dolben J. have in one Cafe been of Opinion, and 

e and their Opinion was founded upon the Authority of a Writ in the Regiſter, 

CR 286. that any one, having a Right to fiſh in a free Fiſhery, may maintain this 

| Reg. 55. Action againſt a Stranger who has catched Fiſh therein; and Holt Ch. J. 

Fitz, N.B.88. ſaid, that a free Fiſhery was a different Thing from a Common Fiſhery. 

Giles Eyre J. was however of a contrary Opinion, and Carthew Serjeant, 

who moved in Arreſt of Judgment in this Caſe, ſaid, that there are divers 

Writs in the Regiſter which are not Law. + 

1 Mad. 105, This Action does not lie for fiſhing in a River where the Tide ebbs and 

. flows; for the Property of the Soil of all ſuch Rivers is in the King, and 
aAlll Perſons have prima facie a Right to fiſh therein. 

| Bro. Treſp. If F. S. by digging a Ditch upon his own Land diverts the Water 

ebe from the Mill of F. N. it is lawful for 7. N. to go upon the Land of 

2 Kal, , I S. and fill this up with the Earth which was dug thereout : Becauſe 

565. J. pl. 8. F. S. was himſelf the firſt Wrong-doer. | 


Bro. Trg. If J. S. has a Right of Common on a Piece of Land; and J. N. has a 
pl. 345. Piece of Land adjoining to this Commonable Piece which he is not bound 
; do incloſe; and the Beaſt of F. S. which was put upon the Commonable 
Piece, goes upon the Land of J. N. this Action lies; for it was the Duty 
— of J. S. to have prevented this. „„ 5 
Bro. Treſh. hut if J. S. who ought to keep up a Fence between his own Cloſe and 
| ans uh 3, the Cloſe of J. NM. ſuffers the ſame to be out of Repair; and the Beaſt of 
56 - Lol 3. J. N. goes through ſuch Fence into the Cloſe of J. S. this Action does not 
lie; becauſe the Damage ariſes in this Caſe from the Default of J. S. 
Bro. Trep., If F. S. is driving a Beaſt along a Highway, which lies through an open 
ne 1 Field belonging to J. N. and this Beaſt goes out of the Highway and 
, 566 K . i. feeds in ſuch Field, this Action lies; for it was the Duty of J. S. to have 
prevented this. „ 42 
Bro. Treſp., But if a Beaſt, which is driving along ſuch Highway, does againſt the 
pl 7 Will of the Driver bite a little of the Corn, or Graſs, that grows by the 
0 85 127 „Side of the Highway, this Action does not lie: For the Damage could 
500. K. Pinot well be prevented in this Caſe. e 


2. Jn any Building belonging to him. 


Sbepb. Abr, An Action of Treſpaſs Vi et Armis lies for any Injury done to a 
1021. Church. 4 | 5 

12 Mod. 420, Tf J. &. preaches in the Church of F N. this Action lies. 

Plow. 71. It is in the general true, that this Action lies for the going into any 

% %, Houſe, although the Door was open: for the Houſe of every Man is bis 

MAY Bo "* Caftle; and he is not obliged to keep his Door ſhut. 

2 Rell. Rep. 5 5 Rs 8 
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If a Mother goes into a Houſe, the Door of which is open, to ſee her 2 Rei Ar. 
Daughter 8 in the Houſe, who is ſick, this Action lies. 567. K. 5. 3. 
If a Beaſt in being driven through a Street goes into a Houſe, the 10 E. 4.7. B. 

Door of which is open, this Action lies. 25 : pl. 19. 

It a Man, whoſe Term in a Houſe is expired, goes into it when the y,,, Tre: 
Door is open, to take away any Goods which he has left there, this Ac- 5. 430. 
tion lies; for it was his own Folly to leave them there. „ 

But if F. S. has injuriouſly got any of the Goods of J. N. into his Houſe, 3,, 75% 

it is lawful for J. N. to go thereinto, the Door being open, and take /. 118. 

theſe Goods: Becauſe J. S. was himſelf the firſt Wrong - doer. pl. 186. 
| | | ee Ces. Elix. 2451 
| | 2 Roll. Rep. 36. 2 Lur. 1385: 


It is not lawful for J. S. to go into the Houſe of J. N. the Door of 2 B/, Rep. 
which is open, to ſearch for any Goods which he has loſt ; although it is 55, 56. Hig- 


commonly reported, that theſe Goods are in the Houſe of F. N. 2 
2 Roll. Abr. $65.1. 5l. 2. 


But if any of the Goods of J. S. have been ſtolen, and J. S. knows that 2 Rell. Reg. 


theſe Goods are in the Houſe of F. N. it is lawful for J. S. to go into this 55, 56. Hig- 
Houſe, the Door being open, and take them. 8 | | Te 


| Andrews. 
It is lawful for him, in whom the Reverſion of a Houſe is, to go into Bro. Treſp. 
it, the Door being open, to ſee if any Waſte has been done. 21. 16. 


If J. S. goes into the Houſe of 7. N. the Door being open, to tender py, 11: 
Money, of which a Tender to the Perſon of J. N. was neceſſary, this Xedwelle and 
Action does not lie. PEDRO] ell , 123-50, WO» 

It is lawful for any Man to go into a Houſe, the Door being open, to Kika. 46. B. 
part two who are fighting: Becauſe this is for the Publick Good. Pl. 2. Anon, 
It is in the General true, that if a Sheriff breaks open the Door of a; Rep. 91. 
| Houſe, this Action lies. | | | . x1 Senne Cale; 

BO WS 5 | 3 Infl. 162. 

| 5 . „F „ „„ Ono. Jac. $56: 

And if a Barn or an Outhouſe is adjoining to or Parcel of a Houſe, the 1 $:4. 186. 

Privilege of the Houſe extends to both theſe, _ C 


Penton and 
5 Beroun. 
. 5 ;õö˙ẽ Le Ee FO 7 
But if a Barn or an Outhouſe ſtands at ſome Diſtance from a Houſe, the 1 6. 186. 
Privilege of the Houſe does not extend to either of theſe. | Penton and 
Niles of ic mT Ne Brown. 
This Privilege however extends only to the Houſe. in which a Man , Re. 93. 


% 


lives; for if the Goods of F. S. are, to prevent their being taken in Exe- Semaine'sCaſei 
cution, Catried into the Houſe of J. N. the Sheriff may, after having in 
Vain demanded to have the Door of this Houſe opened, break it open 
in order to come at theſe Goods. | | : 
But it is in_ſome Caſes lawful for a Sheriff to break open the Door of 
a Houſe. Ds | = 


Whenever the King is a Party, it is lawful for a Sheriff to break open; Ry. 91. 
the Door of a Man's Houſe, either to arreſt him or to execute a Proceſs : Semaine'sCaſe: 
But he ought, before he does this, to declare the Cauſe of his coming, 4 Leon. 41+ 
and make a Demand to have the Door opened. 55 

And if a Writ of Habere facias ſeiſinam, or a Writ of Habere facias 5 Reb. gr: 
Poſſeſſionem, even at the Suit of a private Perſon, is delivered to the She- Semaine sCaſei 
riff, it is lawful for him, after a Demand to have it opened has been in 
Vain made, to break open the Door of a Houſe in order to execute either 
of theſe; for after the Judgment, on which either of theſe is founded, the 
Houſe is no longer to be conſidered as the Houſe of the Perſon who is in 
the Poſſeſſion thereof. 


Vol. V. 9 | 22 
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Cronjt. 47. If a Commiſſion of Rebellion, which has iſſued from the Court of 
| Chancery againſt J. S. is delivered to the Sheriff, it is lawful for him, af- 
ter a Demand to have it opened has been in Vain made, to break open the 

Door of any Houſe in which J. S. is, in order to arreſt him. 
« Rep. 93. If a Man who has been arreſted eſcapes into any Houſe, it is lawful 
 Semaine'sCale for the Sheriff, after a Demand to have it opened has been in Vain made, 


* 


— —— 


5 1 Rep. to break open the Door thereof in order to retake him. 
2 Sho. 87. When a Sheriff has entered into a Houſe in order to execute a Writ of 


Nes and Bird: Fieri facias, it is lawful for him, after a Demand to have it opened has been 

Paſm. 54+ in Vain made, to break open any Chamber Door or Trunk in this 
Houſe. . | a 

And it ſeems reaſonable, that it ſhould in ſuch Caſe be lawful for the 

Sheriff, after a Demand to have it opened has been in Vain made, to break 

open the Door of any Barn or Outhouſe, which is adjoining to or Parcel 


of the Houſe. | | | 
C. Jac. 556. If after a Sheriff's Officer has entered a Houſe, in order to execute a 
aon. Writ of Fitri facias, the Maſter of the Houſe locks the Door, it is law- 


ful for the Sheriff, after a Demand to have it opened has been in Vain 
made, to break it open, for the Sake of ſetting the Officer at Liberty and 
compleating the Execution, „„ 5 : 
By the 21 Fac. c. 19. par. 8. it is enacted, That it ſhall be lawful 
* to the Commiſſioners appointed by a Commiſſion of Bankruptcy, or 
the greater Part of them, or to any Perſon, by them or the greater 
Part of them to be deputed by Warrant under their Hands and Scals, 
« to break open the Houſe or Houſes, Chambers, Shops, Warehouſes, 
„ Doors, Trunks or Cheſts, of the Bankrupt, where the ſaid Bankrupt 
* or any of his Goods ſhall be or be reputed to be, and to ſeize the 


der nm... | TOTES. . 3 1 
By the 11 Geo. 2. c. 19. par. 7. it is enacted, That where any Goods 
5 or Chattels, fraudulently and clandeſtinely carried away by any Te- 
©. nant, Leſſee, or any Perſon aiding or aſſiſting therein, ſhall be put in- 
< to any Houſe, Barn, Stable, Outhouſe or Place, locked up or other- 
« wiſe ſecured, to prevent ſuch Goods or Chattels from being taken as a 
< Diſtreſs for Arrears of Rent; it ſhall be lawful for the Landlord, or any 
* Perſon impowered by him, to take as a Diſtreſs for Rent ſuch Goods 
or Chattels (firſt calling to his Aſſiſtance the Conſtable or other Peace 
Officer of the Hundred, Borough, Pariſh, Diſtri& or Place, where the 
fame ſhall be ſuſpected to be concealed, who are hereby required to 
<< aid and aſſiſt therein, and in Caſe of a Dwelling Houſe, Oath being 
& firſt made before ſome Juſtice of the Peace of a reaſonable Ground to 
* ſuſpect that ſuch Goods or Chattels are therein) in the Day Time; and 
* to break open ſuch Houſe, Barn, Stable, Outhouſe and Place, and to 
take and ſeize ſuch Goods and Chattels for the ſaid Arrears of Rent, 
eas he might have done, if ſuch Goods or Chattels had been in any open 
Field or Place.“ 7 | Mr in e 
It is alſo in many Caſes lawful, for a Peace Officer to break open the 
Door of a Houſe. | = 5 
5 R. o If a Conſtable, who has the Warrant of a Juſtice of the Peace to arreſt 
Semaine'sCaſe. a Man in order to his finding Surety for his good Behaviour, breaks open 
Moor 606. the Door of any Houſe in which he is, after a Demand to have it opened 
has been in Vain made, in order to arreſt him, this Action does not lie. 
2 Jon. 133, If a Conſtable has the Warrant of a Juſtice of the Peace, for levying up- 
134. Auen. on the Goods of J. F. the Penalty of a Statute, Part of which is given to 
the King, it is lawful for him, after a Demand to have it opened has been 
in Vain made, to break open the Door of a Houſe in order to execute this. 


If 


— 
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II an Affray in a Houſe is ſcen or heard by a Conſtable, it is lawful Bro, Faux 
for him, after a Demand to have it opened has been in Vain made, to break r: Pl. 6. 


open the Door of this Houſe in order to arreſt the Affrayers. 58 ew. F. 
If a Perſon, Who has in the Preſence of a Conſtable made an Affray, Bro. Faux 


flies into A Houſe, it is lawful for the Conſtable, after a Demand to have it Tar. pl. 6. 
opened has been in Vain made, to men . the: Door of this Houſe in 5 
order to arreſt him. 
It is lawful for any Perſon, r a Demand to have it opened has been Bro. Trop. 
| in Vain made, to break open the Door of a Houſe, in order to arreſt a h. 330, 
Perſon who -is juſtly ſuſpected of having committed a Felony : For the & 20 158 ; Ea 
good of the Publick requires this to be done. = No 


If J. S. who is unlawfully confined by J. N. in his Houſe, in order to Pro. Troþ. 
regain his Liberty breaks open the Door of this Houſe, he is not liable to!” I 5 . 
this Action: Becauſe J. N. was himſelf guilty of the firſt Wrong. 

If F. S. by Negligence ſuffers his Houſe to be on Fire, it is lawful for Bro. Treſb. 
the Perſon who lives in an adjoining Houſe to pull down the Houſe of! 106, 

J. S. in order to preſerve his own Houſe. 

This Action does not lie for pulling down a Houſe, the Erection of Comb. 417. 

which is a Nuſance in a Highway. 7 _ oO 


* 


(E) 1 W an Adlon of Treſpaſs Vi 
et Armis MAP be bought. 6h 
1. Jn the General. 


A N Action of Treſpaſs Vi et Armis lies againſt a Lunatick, . Heb. 134. 
ſtanding he is incapable of Deſign; for wherever one Man receives H zaver and 


| an Injury from the Voluntary Act of another, this may amount to a 2 


Treſpaſs, although there was no D to do any Injury. | 3 . ph 

| Latch 13, 119. 
All who are Parties to a Treſpaſs with Force are liable to this Action Bro. Treſp. 

| for there can be no Acceſſary i in fuch Treſpaſs. 54. 13. 
; 1 Lev. 124: 

If A. commands or requeſts B. to take the Goods of 0 and B. does it, Salk, 409. 

this Action lies againſt A. as well as againſt „ 2 and 

% 


If J. S. agrees to a Treſpaſ with Force, which has been committed by Ero. wo 
J. N. to his Uſe, this Action lies againſt F. S. although it was not done 5 7 113. 
either in Purſuance of his Command, or at his Requeſt. . 236. 

But if J. $ has been compelled by J. N. to commit a Treſpaſs with Force, Sy. 65. 


the latter is only liable to this Action; for no Man can be guilty of ſuch © 2 and 
Treſpaſs, unleſs he acted voluntarily. 


If divers have been Parties to a Treſpaſs with Force, the Party injured 8 _ 159. 
has his Election to bring chis Action againſt them al, ar _ any one Blackamore's | 
or more of them. 5 Treſd. 
By © 
pl. 150. 

But if the Party injured Ra a Treſpaſs with Force has brought this Cro. Elix. 667. 
Action againſt ſome one or more of the Parties to the Treſpaſs, he can- Ferrers and 
not bring a ſecond Action againſt any other of them: For although this © —— 
laſt is a Stranger to the Record in the firſt Action, he may, being a Fra bh 
Party to the Treſpals, plead the Pendency thereof in Abatement of the Hob, 137. 
ſecond Action; or he. may plead the Acquittal or J udgment in the int 
Action in Bar of the ſecond. 


Th ; if 


"Sal 


: Sf, 211. 
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Bro. Treſp.” If F. S. who has bailed a Beaſt to F. N.-for a Time certain, takes it 
pl. 92. away before the Expiration of the Time, he is not liable to this Action: 


For the Perſon, who has à ſpecial Property in any Chattel, can never 
maintain this Action againſt him who has the General Property therein: 
But the Remedy of J. N. is by an Action upon the Caſe. 1 


5 Trp. If J. S. kills a Beaſt which has been bailed generally to him, this Action | 


Pl. 295. does not lie; for by this general Bailment he had not only an Intereſt in 
| Yor: 7 the Beaſt, but a general Confidence was placed in him; and the Remedy 


for any Abuſe of this is by an Action upon the Caſe. | 

1 Toft. 57. But if J. S. kills a Beaſt, which has been bailed. to him for a particular 
nie Treſp. Purpoſe, as to plough his Land, he is liable to this: Action: Becauſe, as 
12 13. the Bailment was in this Caſe Special, no general Confidence was placed 
Cre. Flix. 784. in him. e ere. Afi one 1 

1 Leon, 87. If a Servant, who has been intruſted to ſell the Goods which are in 


Claſi and his Maſter's Shop, carries any of theſe. Goods away, this Action lies; for 


Hayman. the Confidence placed in him extended only to the ſelling of them in 
the Shop. 5 {1 


Bro. Treſp. If the Goods of his Maſter, with which, a Servant has been intruſted, 


vl. 293. are injured by any Male-feaſance of ſuch Servant, he is liable to this 
| RL, Yn F | | „„ Tr gs as 
5 Rep. 14. But if by Reaſon of any Neglect of the Servant, to whoſe Care ſuch 


_ 8 Rep. 146. 


Ll. Ra Goods were committed, they receive any Injury, this Action does not lie: 

. Raym, X 2 . 

188. But the Remedy, the Injury ariſing from a meer Non-feaſance, is by an 
eee 5 17H HG 40 

Bro. Treſp. If a Servant, who has. by the Command of his Maſter lawfully dif- 

trained a Horſe, uſes or kills it, only the Servant is liable to this Action: 

Becauſe he alone becomes by this tortious Act a Treſpaſſer ab Initio. 


1 Lev. 174 If a Sheriff's Officer takes the Goods of FJ. S. by Virtue of a Writ of 


Baily and 


Bunning, _ Fieri facias, after he has committed an Act of Bankruptcy, and after- 


3 Lew, 192, Wards the Goods of J. S. are aſſigned under a Commiſſion of Bankruptcy, 


1 Show. 12. this Action does not lie againſt the Officer, although the Goods become by 

| Relation the Property of the Aſſignees from the Time of the Act of Bank- 

ruptcy : For as the Officer might not know that J. S. had committed 

an Act of Bankruptcy, or that ſuch Aſſignment would be made, and it 

was his Duty to execute the Writ, it would be hard to puniſh him as a 
 Wrong-Doer. : COLLIE. Es | 


Bro. Trip. Tf any of the Goods of 7.8. are taken by a Sheriff's Officer, who had 


oy 3% a Writ of Fieri facias to levy of the Goods of J. N. he is liable to this 
552. 0. pl. ry Action ; for it was at his Peril to take Care that he only took the Goods 


LES -- of F. N. 
i 


| Carth. 381. But this Action does not. lie againſt a Sheriff's Officer, who by Virtue 


Hall:t and of a Writ of Replevin has taken the Goods of F. S. in the Room of the 
Burt. Goods of F. NM. for this: Writ is different from a Writ of Fieri facias. By 
| the former, the Officer is commanded to take certain goods therein ſpe- 
cified : But by the latter his Power is confined to the Goods of 7. N. 
Bic. If F. S. however, to whom the Goods taken by Virtue of a Writ of 
Replevin belonged, did claim a Property in them at the Time of the Taking; 
and the Officer notwithſtanding this Claim carried them away, without ha- 
ving the Property therein determined under a Writ de proprietate probanda, 

he is liable to this Action. . 


10 Med. 24. If a Stranger has officiouſly aſſiſted the Sheriff or his Officer, in the Exe - 


Templeman's 


Caſe. cution of a Writ of Fieri facias which has iſſued upon a regular Judg- 


ment, he is not liable to this Action; for it is not only lawful, but it is 
the Duty of every Man to aſſiſt in carrying ſuch Writ into Execution. 


2 This Action does not lie againſt a Sheriff or his Officer, or againſt any 


1 Perſon who by the Command of either of theſe has aſſiſted him, for any 


2 Jon. 214. Thing done in the Execution of a Writ of Fieri facias, although as 
| 4 


* 
Ls 
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was no Judgment to warrant the Iſſuing of the Writ; for as the Sheriff, 

and his Officer, and ſuch Aſſiſtant have only paid Obedience to the Writ, 

neither of theſe ought to be puniſhed as a Wrong Doer. 

But if a Stranger has officiouſly aſſiſted a Sheriff or his Officer in the 12 Md. 179, 

Execution of ſuch Writ, he is liable to this Action; for, as he acted at his Briten and 

Peril, it was incumbent upon him to take Care that there was a Judgment G 

to warrant the Iſſuing of it. 443. 
This Action does not lie againſt a Sheriff or his Officer, or againſt Ser. 509. 

any Perſon who by the Command of either of theſe has aſſiſted him, for wy and 

any Thing done under 4 Writ of Fieri facias which has iſſued upon an x;, Thong, 


\ erroneous Judgment: Becauſe the Fault in this Caſe was not in either of Rayn. 73. 


theſe, but in the Court or in ſome Officer thereof. | 
But if a Stranger has officiouſly aſſiſted a Sheriff or his Officer in the Ser. 509. 
Execution of ſuch Writ, he is liable to this Action: Becauſe as he £4:/ips and 
ated voluntarily, it was at his Peril to ſee that the Writ had iſſued upon — 75 
a regular Judgment. | ; | „ 
It is laid down, that if A. takes the Goods of B. and afterwards C. takes Bro. Tre. 
theſe Goods from A. B. cannot maintain this Action againſt C. becauſe A. pl. 256. pl. 
had acquired a general Property in them by the firft Taking, notwith- 329. Pl. 358. 
ſtanding it was a tortious one; and conſequently the Property of B. was 
diveſted. = ns „ 5 
But it is ſaid in one Book, that B. may in ſuch Caſe maintain this S.. 438. 
Action againſt C. for that A. did not acquire a general Property in the 
Goods by the firſt Taking. | : | 
Heretofore, if a Conſtable had arreſted any Perſon, by Virtue of the 2 Havel. P. 
Warrant of a Juſtice of Peace, for any Offence, of which it appeared up- C. 81. 
on the Face of ſuch Warrant that the Juſtice had no Juriſdiction, he 
would have been liable to this Action. CD: 
But by the 24 Geo. 2. cap. 44. par. 6. it is enacted, That no Action 
e ſhall be brought againſt any Conſtable or other Officer, or againſt any 


_ « Perſon acting by his Order or in his Aid, for any Thing done in Obe- 
* dence to any Warrant under the Hand or Seal of any Juſtice, until 


* Demand hath been made in Writing, ſigned by the Party intending 
4 to bring ſuch Action, of the Peruſal and Copy of ſuch Warrant, and 
©« the ſame hath been refufed or neglected for the Space of ſix Days after 


„ ſuch Demand; and in Caſe, after ſuch Demand and Compliance there- 


« with, any Action ſhall be brought againſt ſuch Conſtable or other Of- 
C ficer, or Perſon acting as aforeſaid, without making ſuch Juſtice a 
“ Defendant, that on producing and proving ſuch Warrant at the Trial, 
te the Jury ſhall give their Verdict for the Defendant, notwithſtanding any + 
«© Defect of Juriſdiction in ſuch Juſtice; and if ſuch Action ſhall be 
ce brought jointly againſt ſuch Juſtice, and alſo againſt ſuch Conſtable 
“ or other Officer, or Perſon acting as aforeſaid ; then on Proof of ſuch 
« Warrant the Jury ſhall find for ſuch Conſtable or other Officer, or 


„ Perſon acting as aforeſaid, notwithſtanding ſuch Defect of Juriſ- 
« diction - = EE” 


2. Where an Injury has been done to real Pꝛoperty. 4 


If a Man, who has granted the Veſture of his Land, diſturbs the Grantee Bro. Treſp. 
in the Enjoyment thereof, an Action of Treſpaſs Vi et Armis lies againſt — 753 
the Grantor, notwithſtanding that the Freehold of the Land ſtill continues 8. 
in him. | „ Co CF | 

But if J. S. has a Right of free Warren in the Land of J. N. and J. N. 2 Roll. Ar. 
deſtroys his Coney-boroughs, J. N. is not liable to this Action: But the 552. L. #4 4. 
Remedy of J. S. is by an Action upon the Caſe. | S: 

Vot. V. „„ A a a | It 


4 ” . ä 
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2 If 105. It is in the general true, that if the Lord of whom Land is holden 


Bro. Treſp. does any tortious Act upon the Land of his Tenant, this Action lies. 
pl. 16. pl. . | 


273. fl. 344. Pl. 384. 


Siat. Marlbr. But this Action does not lie againſt the Lord of whom Land is holden 
c. 3- c. 4. for taking a Diſtreſs thereupon; it being by the Statute of Marlbridge 
2 Inſt. 105. provided, that if a Lord takes an unreaſonable Diſtreſs, or any Diſtreſs 
n wel nothing is due, he ſhall not be liable to a Fine, but ſhall be grie- 
vouſly amerced: Whereas if this Action would lie, he would be liable to 
| Fine. TN GE 5 
Finch Law, And it has been held, that this Statute extends to every Perſon of whom 
N 3. c. 6. Land is holden; although the Tenant be only a Tenant at Will. 
2 Int. 105. | | | | 
5557 195 pl. 29. pl. 344. | 


2 Ul. 105, But if a Bailiff takes an unreaſonable Diſtreſs, or any Diſtreſs where 
nothing is due to the Lord of whom the Land is holden, he is liable to 
this Action ; for the Privilege of being exempted in ſuch Caſes therefrom 
is confined to the Perſon of whom the Land is holden. 
Stat. Marlb. If a Lord of whom Land is holden drives a Beaſt, which he has diſtrain- 
8 hf 106. ed upon the Land of his Tenant in one County, to the Manor Pound in 
another County, he is not liable to this Action as a Treſpaſſor ab Initio: 
Becauſe as the Tenant is ſuppoſed to know where this Pound is, he knows 
where to carry Suſtenance to his Beaſt. | is 
Stat. Marlb. And if any other Perſon of whom Land is holden drives a Beaſt, which 
& 4 he has diſtrained upon the Land of his Tenant in one County, into an 
a Fs open Pound in another County, this Action does not lie: But he is liable 
to an Action on the Statute of Marlbridge : Becauſe as the Owner of it 
does not know to what Pound the Beaſt is driven, he does not know 
where to carry Suſtenance to it; and conſequently the Beaſt, no other Per- 
| on being obliged to do this, may be ſtarved. _ 3 Pee „ 
Salk. 638. It has been determined by the Court of King's Bench, that a Tenant by 
Aſmead and Copy of Court Roll may maintain this Action againſt his Lord, for cutting 
uy > ; 50. down Trees on the Land holden by Copy of Court Roll; and the Judg- 
379 ment of this Court was affirmed in the Exchequer Chamber. 1 55 
Salk. 638, But this Judgment was afterwards reverſed in the Houſe of Lords; and 
Aſomead and it was ſaid, that as the Copyholder cannot cut down Trees except for ne- 
Ranger. ceſſary Repairs, or for Eſtovers, if the Lord cannot do this, many good 
| Trees muſt ftand and rot upon the Ground, which would be a Lols to 
| „ the Publick.: © et | V 1 
2 Roll; . If A. diſſeiſes B. and C. diſſeiſes A. and afterwards B. re- enters, he may 
554. Holcombe maintain this Action againſt C. for his Diſſeiſin: Becauſe by the Re- entry 
and Raablint. of B. he reduces the Poſſeſſion to himſelf from the Time of the firſt 


: A Diſſeiſin. 
Cro. Elix. 5 40. | POLLS | | | 
Bro. Treſp. It is laid down, that if a Diſſeiſor makes a Leaſe or Feoffment, and 
Pl. 35. 21.302. afterwards the Diſſeiſee re-enters, he cannot, although he thereby 
reduces the Poſſeſſion to himſelf from the Time of the Diſſeiſin, maintain 
this Action againſt either the Leſſee or Feoffee : Becauſe ſuch Leſſee or 
Feoffee came in by Title; before the Statute of Glouceſter the Diſ- 

_ could only recover in Aſſiſe againſt the Diſſeiſor, and not againſt 

his Tenant. | 


Cos. Elia. 4. But it was held in one Caſe, that the Diſſeiſee may in ſuch Caſe main- 
Holcembe and tain this Action againſt the Leſſee or Feoffee of the Diſſeiſor, notwithſtand- 


Rawlins. ing ſuch Leſſee or Feoffee came in by Title. 
Hil. 39 Eliz. | | 


2 Roll, Abr. 5 54. T. pl. 8, | 
E : The 


— 
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The former however ſeems to be the better Opinion; for it has been 11 Rep. oy | 
held in two Caſes ſubſequent to this. laſt Caſe, that the Diſſeiſee cannot, . us. 
in ſuch Caſe, maintain this Action againſt either the Leſſee or the Feoffee 7, T0746 


nah: awoke Hetl. 66. 
of the Diſſeiſor. rat and 


Symons, Hil, 
3 Car. 1. 


If a Tenant for Life of Land dies, and his Executor goes upon the Cs. fac. 204. 
Land a few Days after his Death, to remove the Cattle of his Teſtator, Sr9den and 
the Executor is not liable to this Action: Becauſe as the Time of” the Hg. 
Determination of this Tenancy was uncertain, it is reaſonable that he 
ſhould have a convenient Time to remove theſe in. 1 WY 

If a Leſſee for Life or Years of Land, who is not reſtrained from ſo 5 K. 13. 
doing, cuts down Trees, this Action does not lie: Becauſe ſuch Te— 1 
nant has an Intereſt in the Land by the Act of the Owner thereof; and it 3.7 rey 
was the Folly of the Leſſor that he did not, when he demiſed the Land, 5. 430. 4 
by ſome Means reſtrain his Leſſee from doing this. „„ 

A. demiſed a Paſture to B. but the Trees were excepted in the Demiſe. Lad. Raym. 
The Cattle of B. being put thereinto to feed barked the Trees. It was 730, ⁵— 
ruled by Holt, Ch. J. to whom the Point was referred, after hearing oor gy 8 

Counſel ſeveral Times, that this Action did not lie againſt 8B. e 

This Action does not lie againſt a Tenant at Will, for any Injury 5 Rep. 13. 
to a Building or Land by him holden, which ariſes from a meer Non- % Counteſs et 
feaſance of his. „ e Fadens Caſe, 

1 | 1 It. 57. 
| 5 | he | . 1 55 Cro. Elix. 784. 
But if a Tenant at Will cuts down Trees, or does any other poſitive 5 Rep. 13. 
lojury to any Part of the Premiſſes by him holden, this Action lies; be- x Counteſs of 
cauſe every ſuch Act amounts to a Determination both of his Eſtate and 1 2 — 
of his Poſſeſſion. 1 | LT Bro. 750% 

. 7 8 5 Dl. 362. 
| | 1 „„ . Elix. 784: 

It is laid down, that if the Beaſt of 4. which is agiſted by B. treſpaſſes 2 Roll. A4 
in the Cloſe of C. it is in the Election of C. to bring this Action either 445. B. pl. 1. 
againſt A. or B. Ss %% WY ot CES 

But it is laid down in another Book, that only the Agiſtor of the Beaſt Gt. 33. 
is, in ſuch Caſe, liable to this Action. A then 8 - 

| | | V . aſe. 

If a Cloſe belonging to A. lies contiguous to a Cloſe belonging to B. B,. Tre/p. 
and a Cloſe belonging to C. lies contiguous to the Cloſe of B. and they. 439. 
Fence between the Cloſes of A. and B. which A. ought to have kept in J. Cent. 
| Repair, is out of Repair; and the Fence between the Cloſes of B. and C. 18 3 
which B. ought to have kept in Repair, is alſo out of Repair; and tjge ee 
Beaſt of C. eſcapes through the Fence of B. and afterwards through the 
Fence of A. into the Cloſe of A. A. may maintain this Action againſt C. for 
A. was only bound to repair againſt ſuch Beaſts as B. ſhould put into his 
Cloſe, and not againſt the Beaſts of all Perſons which ſhould come into 
the Cloſe of B. But as the Damage, which C. ſuſtains, by the Recovery 
of A. againſt him, is to be imputed to the Default of B. in not repairing 
his Fence, C. may recover over in an Action upon the Caſe againſt B, 

If a Servant, withoyt either the Command or Aſſent of his Maſter, puts 2 Roll. Abr. 
a Beaſt of his Maſter's into the Cloſe of J. S. the Maſter is not liable to 55 3. Q 24.1? 
this Action: But it lies againſt the Servant; becauſe, by taking upon 
himſelf to do this, he gained a ſpecial Property for a Time in the 
Beaſt. 8 TEE 
But if a Wife puts a Beaſt belonging to her Huſband into the Cloſe 2 Rell. Abr. 
of J. S. this Action lies againſt the Huſband : Becauſe a married Woman 553+V l. 2. 
cannot gain any Property in the Goods of her Huſband, 
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(F) Jn what Court an Action of Treſpaſs 
Vi et Armis may be bzought. - 


T the Common Law the ſuperior Courts had not in the general a 
Juriſdiftion, where the Damage laid in a Declaration was under forty 
Shillings. | 5 | « 
| By - Statute of Glouceſter this Doctrine of the Common Law is af- 

firmed; it —_ thereby enacted, That no Perſon from henceforth 

„ ſhall have a Writ of Treſpaſs before the Juſtices, unleſs he ſwears by 

e his Faith, that the Goods taken away were worth forty Shillings at the 

cc leaſt.““ 5 | | 5 | IE 
2 Inf, 311. This Sanction of an Oath was added for the Sake of more effectually 

_ confining Actions, where the Damage laid in the Declaration was under 
" forty Shillings, to inferior Courts: But the Cuſtom, of obliging a 
Plaintiff to {wear to the Value of his Damage, being found by Expe- 
rience to be both troubleſome and of dangerous Conſequence, it was diſ- 
continued; and the Defendant was left to take ſuch Exception, in Caſe an 
Action was improperly brought in a ſuperior Court, as he might have 
: taken before the making of this Statute. | . 
1 Ii. 118, The Proviſion however of preventing the bringing of an Action in a 
2 Inft. 311, ſuperior Court, where the Damage laid in the Declaration was under forty 
F, V. B. 4. Shillings, has never been underſtood to extend to an Action of Treſpaſs Vi et 
5, M7. Armis: Becauſe, upon the finding of a Defendant in ſuch Action guilty, 
a Fine was heretofore due to the King; and this could not be aſſeſſed in 
an inferior Court. % ol y TN 
Carth. 108. In an Action of Treſpaſs Vi et Armis, brought in the Court of King's 
Lambert and Bench, the Damage laid in the Declaration was only twenty Shillings. - 
Thurſton, On a Demurrer it was inſiſted, that this Court had no Juriſdiction, the 

Damage appearing to be under forty Shillings : But the Objection was 
over- ruled; Et per Cur. If a Treſpaſs with Force, where the Damage is 

under forty Shillings, is not to be puniſhed by an Action in a ſuperior 

Court, it muſt go quite unpuniſhed ; for as a Fine cannot be aſſeſſed by 

an inferior Court, it follows that an Action of Treſpaſs Vi et Armis does 

not lie in ſuch Court. 4 VVV 


2 Iifl. 311, 
312. 


By the 5 V. & M. c. 12. it is enacted, That from henceforth no 

„ Writ, commonly called a Capias pro fine, ſhall iſſue againſt any Defen- 
* dant, againſt whom a Judgment has been entered up in an Action of 

“ Treſpaſs Vi et Armis, nor any further Proceſs thereupon : But the ſame 

<« Fine is and ſhall be hereby remitted and diſcharged for ever.” | 
Sal. 54. After the making of this Statute, this ſpecial Entry, Nihil de fine quia 

remittitur per Statutum, was inſerted in fuch Judgments in Actions of Treſ- 
| paſs Vi et Armis as were entred up in the Court of Common Pleas. | 
Carth. 30. But a Queſtion ariſing in the Court of King's Bench, ſoon after the ma- 
Linſe and King of this Statute, in what Manner the Judgment in an Action of Treſpaſs 
5 Mich. Vi et Armis ought to be entered up, it was after a Debate held by this Court, 
Salk. - that the Clauſe quod Capiatur pro fine ought to be entirely omitted, and 
| that as the Statute has diſcharged the fine, no Notice ought to be taken 

thereof in the entering up of the Judgment in ſuch Action. 

Ld. Raym. In a Caſe not long after in the ſame Court it is indeed ſaid, by two 


* I Reporters, to have been held, that the Clauſe Quod capiatur pro fine ought 


NT, {till to be inſerted in the Entering up of the Jud Action 
38 ng up of the Judgment in an Actior 

125 164.0f Treſpaſs Vi et Arms. | | | 
S. C. | | | 
Carth. 436, But this ſeems to be a Miſtake in theſe Reporters; for another Reporter 
bl the ſame Cale is quite ſilent as to this Point; and it ſeems extremely 


unlikely 
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unlikely that the ſame Court ſhould ſo ſoon after, and without taking the 
leaſt Notice thereof, depart from what had been ſolemnly determined in 
the Caſe of Linſcy and Clerk. | 3 
Although however the Fine due to the Crown is by the 5 . & M. 
c. 12. taken away, and the Clauſe Quod capiatur pro fine is now omitted 
in the entering up of Judgment in an Action of Treſpaſs Vi et Armis; yet 


this Action does not at this Day lie in an inferior Court. 


For by the ſame Statute Par. 2. jt is enacted, © That the Plaintiff in 
« every Action of Treſpaſs Yi et Armis ſhall upon ſigning Judgment 
<« therein, over and above the uſual Fees, pay to the proper Officer 


who ſigneth the ſame the Sum of ſix Shillings and eight Pence, in full 


« Satisfaction of the Fine due to the Crown, and of all Fees due for 


or concerning the ſame, to be diſtributed in ſuch Manner as Fines and 


% Fees of this Kind have uſually been.” 133 5 

Now as a Sum of Money is to be paid in Satisfaction of the Fine 
which uſed to be paid, and this is to be diſtributed in the ſame Manner as 
the ſaid Fine uſed .to be diſtributed, it follows, that only ſuch Courts, as 
could before have aſſeſſed a Fine, are capable either of receiving any Mo- 


ney in lieu of ſuch Fine, or of diſtributing it as ſuch Fine was heretofore 


diſtributed ; and conſequently an Action of Treſpaſs Vi et Armis Can, even 


at this Day, only be brought in a ſuperior Court. 


(6) Df the Pleadings in an Action of Trefs 


paſs Vi et Armis. 7 
1. Ok the Krit. 


II is laid down in many Books, that if the Words Vi et Arnis are not Fit. V. B. l. 
Cro. Fac. 4434 


Co. Car. 40% 
£ Salk, 636. 


inſerted in a Writ of Treſpaſs with Force, the Writ abates; for that 
theſe are nob Words of Form but of Subſtance, _ LT: 


It has indeed in one modern Caſe been held, that the Words 77 et Armis 1 
in ſuch Writ are only Words of Form. $5 
The Judgment in this Caſe ſeems to have been founded upon what is 
laid down in two old Caſes _ | 5 


In theſe it is laid down, that if upon a Demurrer to à ſpecial Plea in 7 H. 6. 13. 5 
an Action of Treſpaſs Vi et Armit, the Court ſhall give Judgment for the 1 H. 7. 19. 
Defendant as to the Matter ſpecially pleaded, there ſhall be no further En- | 


quiry concerning the Force, although Iſſue has been thereupon joined: 
And on the other Hand, that if the Court ſhall give Judgment for the 
Plaintiff as to the Matter ſpecially pleaded; the Iſſue concerning the Force 
ſnall not be tried: But a Capias pro fine ſhall iſſue in the ſame Manner as 
if this Iſſue had been found for the Plaintiff. | 85 N 
But the former ſeems to be the better Opinion. e 
5 1 do theſe Caſes warrant the Judgment in the Caſe of Law and 
ing. : 
All that can be fairly inferred from them is, that if there is a Judgment 


in Demurrer that the Act juſtified was lawful, it ſhall be intended that 


the Force accompanying it was alſo lawful ; or that if the Judgment in 
Demurrer is that the Act juſtified was not lawful, it ſhall be intended 


that the Defendant was guilty of the Force. 


But ſo far is it from following, that the Words Vi et Armis are only 


Words of Form, that the contrary — -4 — for unleſs theſe are 


err... Words 
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Ld. Raym. 
985. Day and 
Maſher. 


Words of Subſtance, it could not in the latter Caſe have been intended 
that the Defendant was guilty of the Force: and this muſt have been in- 
tended, elſe it. ought not to have been a Part of the Judgment, that a 


Capias pro fine ſhould iſſue; becauſe this Writ never did iflue, except a 


Defendant had been guilty of a Treſpaſs with Force. | 

It has alſo been ſaid by Holt, Ch. J. that ſince the making of the Sta- 
cute of the fifth of V. & M. c. 12. it is not neceſſary to inſert the Words 
Vi et Armis in a Writ of Treſpaſs with Force: Becauſe the Writ of Capias 


pro fine, which was before uſed to iſſue upon the Judgment againſt a De- 


_ * Fees of this Kind have uſually been.” 


fendant in an Action of Treſpaſs Vi et Armis, is thereby taken away. 
But this Didum does not ſeem to be well founded. 3 
For it is by the ſame. Statute enacted, Thar the Plaintiff in every 
ce Action, wherein a Capias pro fine would before the making thereof have 
* iſſued, ſhall upon ſigning the Judgment in ſuch Action, over and 
© above the uſual Fees for the ſigning thereof, pay to the proper Officer 
te who ſigneth the ſamebthe Sum of fix Shillings and eight Pence, in full 
& Satisfaction of the Fine due to the Crown, and of all Fees due for or 


e concerning the ſame; to be diſtributed in ſuch Manner as Fines and 


__ ” o 


It can never be fairly inferred from this Statute, that the Neceſſity of 
inſerting the Words Vi et Armis, in ſuch Writs of Treſpaſs as it was be- 


fore neceſſary to inſert them, is thereby taken away. 


On the contrary, the Inſertion of theſe Words in ſuch Writs ſeem to 
be ſtill quite neceſſary, in order to let in the Proviſions made by this Sta- 
tute, for the Payment and Diſtribution of the Money which is to be paid 


in lieu of the Fines thereby diſcharged. _ 


> * 


It is more6ver enacted by the 16 & 17 Car. 2. c 8. par. 1. * That if 


* any Verdict of twelve N be given in any Action, in any of his 
r 


« Majeſty's Courts of Reco 


* in the Counties Palatine of Cheſter, Lancaſter or Durham, or in his 


« Majeſty's Courts of Great Seffions in Wales, Judgment thereupon ſhall 
% not be ſtayed or reverſed for Default or Lack of Form; or by Reaſon 
«© of the Omiſſion of the Words Ji et Armis, provided the Cauſe has 
been tried by a Jury of the proper County or Place where the Action 
js laid: But ſuch Omiſſion ſhall be amended.“ %% ]?” mn 
This Statute amounts to a legiſlative Declaration, that the Words Vi et 


Armis in a Writ of Treſpaſs with Force are Words of Subſtance :, Elſe as 
all Defaults in Matters of Form were thereby declared to be after a Verdict 


amendable, if theſe were Words of Form, it was quite nugatory to declare 


afterwards by the ſame Statute, that the Omiſſion of them ſhould after a 


Fitz, N.B. 93. 
Carth. 66. 

1 Show. 28. 
Salt. 636. 


Day and Mu/- 
det, Salk.641, 


Verdict be amended. | | | 
A Writ of Treſpaſs Vi et Armis abates unleſs it concludes contra pacem; 

for as every Treſpaſs with Force is a Breach of the Peace as well as a 

private Injury, theſe are not Words of Form but of Subſtance. _. 


And if ſuch a Writ is ſued out in the Time of one King, for a Treſpaſs 
committed in the Time of a deceaſed King, the Concluſionmuſt be contra 
pacem of the latter. PL | 


But the Omiſſion of the Words contra pacem in a Writ of Treſpaſs with 


Force is amendable after a Verdict. . | 1 | 

For by the 16 & 17 Car. 2. c. 8. par. 1. it is enacted, * That, if any 
“ Verdict of twelve Men ſhall be given in any Action in any of his 
<6 Majeſty's Courts of Record at Weſtminſter, or in the Courts of Record 
e in the Counties Palatine of Cheſter, Lancaſter or Durham, or in his 
% Majeſty's Courts of Great Seſſions in Wales, Judgment thereupon ſhall 
e not be ſtayed or reverſed by Reaſon of the Omiſſion of the Words 
contra pacem, provided the Cauſe has been tried by a Jury of the pro- 
* per County or Place where the Action is laid: But ſuch Omiſſion ſhall 
* be amended.” - | — — 


at Weſtminſter, or in the Courts of Record 


the Words 


r 
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2. Of the Declaratfon. 


1. In the General, IL 


Divers Treſpaſſes may be joined in one Declaration i in an Action of Gil, * 
Treſpaſs Vi et Armis; becauſe as the Complaint in the Writ i general, 3 Fred. 
the Declaration may well comprehend divers Injuries. = . 112. 
And for the ſame Reaſon, divers Treſpaſſes in different Vills. may. be 2 L Pr. 


alledged in the ſame Declaration in this Jon: be aha 13 the diffe- Reg. 738. 


rent Vills are all i in the Bailiwick of that Shefi to whom t e Writ is 
directed. | 


A Plaintiff, who has ſued out a Writ of Treſpaſs 2 et Armis againſt, ſe ve · Str. 420. 


ral Perſons for a Treſpaſs by them Nr committed, may declare ſeparately Boylan, Raly 
againſt each of them. 82 155 


And by ſo doing he has an Opportunit ty of having the Benefit a Bid. 


the Teſtimony of ſome one or more of the e, in his Action againſt an 
other of them. 


But if a Plaintiff bas delivered divers Dectatations to the ſame. Perſon Bid. 
for divers Treſpaſſes committed by him, the Court will ypon Motion, 


in order to prevent Vexation, rde; him to join all theſe. Teese is in 
one Declaration. f 


If the Charge in a „ in an 14 of Treſpaſs vi 7 „ is 2 Bulſir. 2 is 
quod cum the Defendant did the Thing complained of, the Declaration is e an 
bad: Becauſe theſe Words are only by way of Rehearſal N Joduso- 


2 Lev. 206. 
ment, and do not amount $0.; an affirmative Charge. 2 2 Show, 25, 


| 235. | 
Salk. 636. 14 Ron. 1413. Sir. 1151, 1165. 


In like Manner the Words Quare the Defendant did the Thing com- Salt. 636. 


7 


plained of in ſuch Declaration are not ſufficient z for the Charge, where Here and 


the Word Quare is uſed, which is rather a Word of Interrogation, is leſs Caper. 


_ affirmative than where the Words Quod cum are uſed. 


But it has been held in the Court of Common Pleas; that althov hi Barn. 176. 


Quod cum, or the Word Quare, would make ſuch Declaration Warren and 

bad, if it ſtood ſingle, the Defect in the Declaration is cured oy the Writ, _ ww. .. 

which is in this Court a Part of the Declaration. 9 85 aft : 
It is however a Queſtion of ſome Nicety, whether there are in the : 

Writ Words ſufficiently affirmative to cure this Defect in the Decla- 

ration? I 


And it ſeems to. have been doubted by the Court of King* 8 Bench, whe- 1 Barn. 176. 


ther there ate ſuch Words? For in a Caſe not many Tears before that of Clark and 


Warren and Lapdon, wherein the Court of Common Pleas had held that In NG! 
there were, which came before the Court of King's Bench upon a Writ of ; 


Error, this Court never came to any Determination. 


But it 0: in ſome late Caſes been held by the Court of King $ Bench, Str. 1151; 
that the Defect of affirmative Charge in the Declaration in this Action may 7 . 
be amended from the Bill filed, if this is Right's and that the Court will 1 &. 


Geo. 
not inquire into the Time of. filing ſuch Bill. 1 


- Mar/hall and 
© Age Hil. 15 Geo. . 


It has been already 3 that where, a "Treſpaſs | with Force. has Ante p. 179. 


been committed by divers Perſons, the Party injured has his Election, to 


bring an Action of Treſpaſs 77 Armis againſt them, All or: againſt any 
one or more of them. 


G LENA | | | | But N 


1 
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But it it appears from the Plaintiff's Declaration, that ſome other cer- 
tain Perſon, as well as the Perſon againſt whom he brings his Action, was 
a Party to the Treſpaſs therein complained of, the Declaration is bad for 
| want of having made ſuch Perſon a Defendant. | = 
Lo. 41, A Declaration in this Action was held to be bad: Becauſe the Charge 
Henley and was that A. ſimul cum B. committed the Treſpaſs therein complained of, and 
| the Action was brought againſt A. only. 5 
But it was in this Caſe laid down, that if ſuch Declaration Charges, that 
A. fimul cum ſome other Perſon to the Plaintiff unknown committed the 
Treſpaſs therein complained of, it would be good; becauſe it was not in 
the Plaintiff*s Power to make ſuch Perſon a Defendant. TIS 
Salk. 636. The Words Vi et Arms ought to be inſerted in every Declaration in an 
Cre. Fac. 443. Actlon of Treſpaſs Yi et Armis. 1 5 1 „ 2 
1 Sid. 187, But the Declaration is not always bad for want of theſe, when the 
Jones and Action is brought in the Court of Common Pleas : Becauſe as the Writ 
TG is in this Court a Part of the Declaration, the want of them in the De- 
Few. 1579+ claration may be ſupplied by their having been inſerted in the Writ. 
And the Omiſſion of the Words Vi et Armis in a Declaration in this 
Action is, if not otherwiſe cured, amendable after a Verdict. | 


U * . [4 


For by the 16 E 17 Car. 2. c. 8. par. 1. it is enacted, That if any 
Verdict of twelve Men ſhall be given in any Action, in any of his 
« Majeſty's Courts of Record it Ng fer, or in the Courts of Record 
« in the Counties Palatine of Cheſter, Lancaſter or Durham, or in his 
* Majeſty's Courts of Great Seſſions in Wales, Judgment thereupon ſhall 
< not be ſtayed or reverſed by Reaſon of the Omiilion of the Words Vi 
« et Armis, provided the Cauſe has been tried by a Jury of the proper 
County or Place where the Action is laid: But ſuch Omiſſion ſhall be 
| - «© amended.” 1 | Gee ' 5 
Bro. Treſp, The Venue in a Declaration in an Action of Treſpaſs Vi et Armis maß 
21. 119. be laid in a Hamlet. CLE OT. | - 1 
Sid 225. Sip- It is in the general true, that the Injury, for which an Action of Treſ- 
fora and paſs Vi et Armis is brought, muſt be ſpecially alledged in the De- 
Baſſet. claration, X . 5 
Cro. Fac. 5 34. l e | | 5 | | 
$id. 225. $ip- © But if the Injury ariſes ex turpi Cauſa, as from the debauching of a Daugh- 
pra and ter of the Plaintiff, it is not neceſſary to alledge this ſpecially z becauſe the 
a doing thereof would make the Record indecennt. 
N N ts, 


Fitz. N B.86. It is laid down in ſome old Books, that the Declaration in an e, 


Dyer 306. of Treſpaſs Vi et Armis, for the taking of any Beaſt or Fowl which is Fere 
ny Nature, muſt ſhew that ſuch Beaſt or Fowl was reclaimed; for unleſs-it 
nas been reclaimed,” there can be no Property therein, : 
. | Gro. Car. 18, But it has been held, that although it is neceſſary to ſhew this in an 
| = Vincent and Action of Trover for ſuch Beaſt or Fowl, it is not ſo in this Action. 
| 12. Mich. | 27 x )))) Les | 
1 Car. 1. —— | ; | | | | 
Lutw. 1359. The former however ſeems to be the better Opinion; for in a Caſe ſub- 
Atkinſon and ſequent to this laſt it is laid down, that if this Action is brought for the 
Hunter, Paſch. killing of a tame Deer, it muſt be alledged in the Declaration that the 
3 Jac. 2. Defendant knew the Deer to be tame. LE 4, 5 £208 
Nov if it had not been neceſlary to ſhew in this Caſe, that the Deer 
was tame, the Word tame might have been rejected as Surpluſage; and 
conſequently it would not have been held neceſſary to alledge, that the 
EH Defendant knew the Deer to be tame. _ RE Ba 
La. Rn. It muſt be alledged in the Declaration in an Action of Treſpaſs Vi et 
| ol. wy Arms, for an Injury done by the Bite of the Defendant's Dog, that the 
| EE. 4 335. Defendant knew his Dog was accuſtomed to bite: Becauſe a Dog is not 
| 1 Freem, 534. by Nature a fierce and dangerous Animal, | e 


For 
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For 
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. met. th et, * 


For the ſame Reaſon, if any Action is brought for an » Injury dons by ;, Lutww. 90. 
the Goring of a Bull belonging to the Defendant, it muſt be alledged that Baynrive and 
the Defendant knew this Bull had before been miſchievous. Sharp. 


Salk, 662. 
Ld. Raym. 1 10, 1583. 1 Freem. 5 34. 


* 


But if this Action is brought for any Miſchief done by a Beaſt belong- L. Rayn. 
ing to the Defendant, which is by Nature fierce and dangerous, as a Tyger 75 Rex 
or a Lion, it is not neceſſary to alledge, that the Defendant knew this 17 1 
Beaſt had before been miſchievous: Becauſe the Owner muſt at his Peril ** 
take Care to keep a Beaſt of this Kind confined. 


It is laid down, that if it appears in a Declaration in an Action of $i4 be; 


Treſpaſs Vi et Armis for the Taking or Injuring of Goods, that the Goods Glaſſeock and 


were in the Poſſeſſion of the Plaintiff, this is ſufficient. Morgan. 
But it ſeems to be the better Opinion, that in every Declaration in this 2 Lev. 20, 


Action for the Taking or Injuring of Goods, the Property in the Goods 156. 
mult be alledged to be in the Plaintiff. Cro. Fac. 46. 


A Declaration in this Action charged the Taking of the Beaſt of the - . 395. 
Plaintiff, viz. one Horſe and one Hat. The Judgment was in this Caſe Panel and 


arteſted: Becauſe it was not alledged that the Property! in che Hat was Colingaocll. 


in the Plaintiff. 


And it has been held, that a Declaration i in ſuch Action is bad, unleſs it 
1s therein alledged in expreſs Terms, that the Property in the Goods 
charged to have been taken or injured was in the Plaintiff. 


A Plaintiff declared in this Action for Breaking his Cloſe and taking Salk, bao: 


two Horſes there being, and a hundred Buſhels of Oats of the proper Jece and 


Goods of the Plaintiff there alſo being. This Declaration was held to be 99%. 
bad: Becauſe as the firſt Sentence was cloſed by the Words there being, 


the Words of the proper Goods of the Plaintiff in the ſecond did not, 


notwithſtanding the two Sentences were connected by the Copulative and, 
expreſsly extend to the two Horſes. 

A Declaration in this Action, which charged the breaking of a Cloſe 1 nu. 278. 
of the Plaintiff, and the Taking of ſeveral Loads of Corn there being, 8 and 
was held to be inſufficient: Becauſe it was not expreſsly alledged, that z Lev. 156. 
this was the Corn of the Plaintiff. i 
Hut in another Caſe it is ſaid, that the judgment in this Caſe of Holland 1d. Raym. 
and Ellis was arreſted meerly on the Authority of the Precedents; for 239. 1 


that Hale Ch. J. ſaid, if it had been a new Caſe, he ſhould have been of a _ 


contrary Opinion : Becauſe as the Cloſe was ſhewn to be the Property of 
the Plaintiff, it ought prima facie to be intended, that the Corn there found 


was his alſo. 


And in this Caſe, in which the Declaration charged a Fiſhing i in the Ibid. 


Plaintiff's ſeveral Fiſhery and a Taking of Fiſh, the Court inclined ſtrongly 


to be of Opinion, for the Reaſons given by Hale Ch. J. in the Caſe of Hol- 
land and Ellis, that the Declaration was good, although it was not ex- 
preſsly alledged, that the Fiſh were the Fiſh of the Plaintiff: For that this 
ought to be intended, 
It has been held, that if 1 7 the Goods charged] in the Baton 2 Saund. 379. 
in this Action to have been taken or injured are alledged to be the Pro- „ Cale. 


perty of the Plaintiff, and others are not alledged ſo to be, the Plaintiff . 
may enter a Remittitur as to theſe which are not alledged to be his Goods, 


Cutforthayand 


Taylor. 
and have Judgment as to the Reſidue. 


But however neceſſary it may be to alledge in a Declaration in this 2 Bulftr. 288. 
Action, that the Property in the Goods charged to have been taken or 3 and 
injured was in the Plaintiff, it is not neceſſary for a Plaintiff to ſet forth 
by what Means his Property therein was acquired. 


Vol. V. if O c c And 


1 
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„ 


1 Sid. 187. And it is not neceſſary to alledge in a Declaration in this Action, 
Zones and hen it is brought in the Court of Common Pleas, that the Goods charged 


emp o. to have been taken or injured were the Property of the Plaintiff, provided 

e alledged in the Writ; for the Writ is in this Court a Part of the 
Declaration. | : - | e i 

5 Rep. 34. In every Declaration in an Action of Treſpaſs Vi et Armis, the Quality and 


Playter's Caſe. Quantity of the Thing therein charged to have been taken muſt be deſcribed 
- b- 435- with convenient Certainty ; elſe a Defendant cannot. plead a Recovery in a 
$14 6:2” former Action, in Caſe a ſecond Action is brought for the Taking of the 
I. Ram. fame Thing. 
1410. 
Str. 637. LE | 
2 Lalav. 1374. A Declaration in this Action, which only charged the Taking of Ca- 
Dale and tle, was held to be bad: Becauſe it did not ſet forth of what Species the 
Phbillipſn. Cattle were. . 1 . 
Cre. Car, 18, But a Declaration in this Action for taking a Hawk was, although it 
Vincent and did not mention the particular Kind of Hawk, held to be certain 
Laſaey. enough. 5 5 . FE 
2 Lev. 19g. It was held, that a Declaration in this Action for the Taking of a Parcel 
ae and of Yarn was bad; becauſe the Quantity of the Yarn was not ſhewn. 
Hatcher. | | hy | 
2 7etr. 174. A Plaintiff declared in this Action for breaking his Cloſe, and digging 
' Highway and and carrying away two Acres of his Land. This Declaration was held to 
Derly. be too incertain; for that it only ſhews the Extent of the Land in which 
the Digging was, but not the Quantity of the Soil which was dug and 
carried away. 33 Fat = 5 
Gilb. Hi. But if a Declaration in this Action charges, that the Defendant's Beaſt 
C. P. 122. broke the Cloſe, and eat the Peas of the Plaintiff, this is ſufficient: It 
being in ſuch Caſe impoſſible to ſnew the Quantity of the Peas. . 
Salk. 643. A Plaintiff in this Action declared for the Breaking and entering of his 
Layton and Houſe, and taking of ſeveral Keys belonging to the Locks upon the Doors 
Grindall. of the ſaid Houſe. It was inſiſted that this Declaration, which did not 
Fs ſhew either the Kind or Number of the Keys, was bad : But it was held to 
be good; Et per Cur* : the Keys in this Caſe are ſufficiently aſcertained by 
the Reference to the Locks upon the Doors of the Houſe. _ 
cro. Jae. 436. A Declaration in this Action charged the Breaking of the Plaintiff's 
' John: and | Cloſe, and the Cutting down of his Thorns to a certain Value. At firſt 
Wilſon, the Court inclined to be Opinion that this Declaration was bad : becauſe 
it did not ſhew the Quantity of the Thorns : But afterwards, upon look- 
ing into Precedents, the Court gave Judgment for the Plaintiff. _ 
1 Bulftr. 47, It is not neceſſary to ſhew, in a Declaration in an Action of Treſpaſs 
Pollard and Vi et Armis brought againſt J. S. for obſtructing a Way claimed by the 
Coſy. Plaintiff over the Ground of J. NM. to what Meſſuage or other Thing the 
76g 4% Right of Way is appendant : Becauſe as the Claim of F. S. is in this Caſe 
MR: only of an Eaſement, it is ſufficient as againſt a Stranger to ſhew a Poſ- 
ſeſſion thereof. | 
Ser. 6. But if J. S. brings this Action, for being diſturbed by J. N. in the 
e re 28 Enjoyment of a Way by him claimed over the Ground of J. N. he muſt 
* ſhew in the Declaration a Title thereto; for although it is ſufficient to 
alledge the Poſſeſſion of an Eaſement, in Caſe the Action is brought againſt 
2 Stranger, this is not ſufficient where it is brought againſt the Owner of 
the Land in which it is claimed. | | | | 
Hard. 407. And if this Action is brought againſt a Stranger, for obſtructing the 
Yelv. 7. Plaintiff in his Enjoyment of a Right of Common claimed in the Ground 
of J. N. the Declaration muſt ſhew to what Meſſuage or other Thing the 
Right of Common is appendant : Becauſe as the Claim in ſuch Caſe is of 
an Intereſt in the Land of another, a Title muſt be ſhewn. 
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It was heretofore doubted, whether, as only Damages can be recovered Ce. Fac. 129. 
in an Action of Treſpaſs Vi et Armis, it is neceſſary to ſet out in the To __ 
Declaration the Value of the Thing, for the taking of which it is . 7 


. 4 Jac. 1. 
brought. | 


But it is in ſome later Caſes laid down, that it is neceſſary to ſer this 87% 39. Uſer 


out in ſuch Declaration. and Buſhell, 


Hil. 12 Car. 2. 
2 Lev. 230. Strode and Hunt, Trin. 3oCar. 2. 


It has been doubted, whether the Want of having ſet out, in the De- Cr. Fac. 129. 
claration in an Action of Treſpaſs Vi et Armis, the Value of the Thing for Ker and 
the Taking of which it is brought is, after a Verdict, cured by the Sta- Jae 88 7 
tute of the 18 Eliz. c. 4. | 5 e 

But it was held in a ſubſequent Caſe, that the Omiſſion of having ſet Sid. 39. Uber 


this out in ſuch Declaration is, after a Verdict, cured by this Statute. ud e. 


92 . 8 . . 3 Ca y A 
It is in the general true, that it muſt be alledged in the Declaration in an“ Sages 


Action of Treſpaſs Yi et Armis, that the Injury was to the — of 


the Party by whom the Action is brought. : a FRI 
Bur if Churchwardens bring this Action, for the Taking or Injuring of Cre. Flix. 195. 
the Goods belonging to the Pariſh during their Churchwardenſhip, they Hammond and 


have an Election to alledge that the Injury was to the Damage of them- Green. 
| ſelves, or that it was to the Damage of the Pariſhioners. 


If Churchwardens however bring this Action for the Taking or Inju- Bi 


ring of ſuch Goods in the Time of their Predeceſſors, the Injury mult, be 


alledged to have been to the Damage of the Pariſhioners, 
Whenever any Defe& of Allegation in a Declaration in an Action of 


_ Treſpaſs Vi et Armis is ſapplied by the Plea, ſuch Defect is thereby cured. 


A Plaintiff in this Action had declared for the Taking of a Hook, but S.. 184. 
he did not alledge it to be his Hook or that it was in his Poſſeſſion. The G//coct and 
Defendant in his Plea Juſtified the Taking of this Hook out of the Plain- Mergan. 


tiff's Hands. On a Motion in Arreſt of Judgment the Court were of 
Opinion, that this Defect in the Declaration would have been fatal, if the 


Defendant had pleaded Not guilty ; but that in this Caſe, as it appeared 
from the Plea that the Defendant took the Hook out of the Plaintiff's 


Poſſeſſion, it was not ſo. | 


o 


The Declaration in this Action had charged the Taking of quatuor Pul- Lutw. 1492 
los, but it did not ſay Pullos Equinos, or add an Anglice Colts. It was held, 
that the Want of Certainty in this Declaration was made good by the Plea 
of the Defendant, wherein he had juſtified for the Taking of four Colts, 
A Plaintiff had declared in an Action of Treſpaſs Vi et Armis for the Salt. 643. 
Breaking of his Cloſe, and alſo for the Battery of his Servant. A general Newman and 


Verdict being found for him, and entire Damages aſſeſſed, it was on a Smith. 


Motion in Arreſt of Judgment inſiſted that the Declaration was bad; be- 


| cauſe the Plaintiff had not ſhewn any ſpecial Damage received from the 


Battery of his Servant: But there was Judgment for the Plaintiff; Et per 
Cur', although the Plaintiff cannot recover upon this Declaration for the 
Battery of his Servant, yet the Charging of this, which may be done in 


Aggravation of Damages, ſhall not prevent his Recovering for the Break- 


ing of his Cloſe. V | | 
But in another Book it is laid down, that unleſs the Damages are in 10 Rep. 130; 


ſuch Caſe aſſeſſed for the Breaking of the Cloſe only, this Declaration is 2/orn's Cale, 


bad even after a Verdict: Becauſe it ſhall be intended that the Jury aſſeſſed 
Damages for both the Treſpaſſes charged in the Declaration. 

And in this Book the Caſe of Pole and Gardiner, in which the ſame Bid. 
Dactrine had beeh laid down as is laid down in the Caſe of Newman 
and Smith, is expreſsly denied to be Law. 


| Brown. © 
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2. Of declaring with a Continuando. 


Dyer 320. Wherever a Treſpaſs with Force is continued without Intermiſſion for a 

Myer and longer Time than the Space of one Day, or ſuch Treſpaſs is repeated on a 

ſecond Day, the Party injured may recover in one Action of Treſpaſs Ji 

et Armis for the firſt Treſpaſs, and in another for the Continuance or Re- 

| petition thereof. | | | 

2 Rell. Jr. But the Party injured is not obliged to bring diſtinct Actions in either 

545- 4. pl. 1. of theſe Caſes: For he may in one Action, by declaring with a Continu- 
ando, recover a Satisfaction for the firſt Treſpaſs, and alſo for the Conti- 
nuance or Repetition thereof. 3 1 5 5 | 

The Plaintiff cannot declare in every Action of Treſpaſs Vi et Armis with 

a Continuando. yg 


5 Treſp. If this Action is brought for the Taking of a Horſe, the Plaintiff can- 


pl. 441. not declare with a Continuando: Becauſe there cannot have been either a 
1 Lev. 210. Continuance or a Repetition of ſuch Treſpaſs. 5 
Salk. 638, But wherever the Nature of the Treſpaſs is ſuch, that it may have 
539 been continued or repeated, the Plaintiff may declare in this Action with a 
pag and Continuando. = FE : ; 3 | 
AT There are, according to the old Precedents, two Ways of declaring in 
an Action of Treſpaſs Vi et Armis with a Continuando. 


Co. Entr. 661, In one of theſe the Plaintiff in this Action declares with a Continuando, 


for the whole Time from the Day on which the firſt Treſpaſs is charged 
in the Declaration until a ſubſequent Day therein mentioned. 


Fitz. N. B. 91. This Way of declaring is proper, where the Action is brought for 
Bo Trap. reading down and conſuming the Graſs of the Plaintiff, or in any other 


. 374. Caſe, where the Treſpaſs may have been continued without Intermiſſion 


for a longer Time than the Space of one Day: 5 + 
Co. Entr. 648, In the other the Plaintiff in this Action declares with a Continuando, 


658. on divers Days and at divers Times from the Day on which the firſt 
Treſpaſs is charged in the Declaration until a ſubſequent Day therein 

2, mentioned, |_| _ F 7 5 | 
La. Raym. This Way of Declaring is proper, where there may have been a Re- 


ng Era petition of the ſame Kind of Treſpaſs on a Day ſubſequent to the Day on 


2514. 824,976. Which the firſt Treſpaſs was committed, or where Part of the Treſpaſs 
Bro. Treſp. may have been committed upon one Day, and Part upon a ſubſequent 
pf. 149. Day. | | 28 | 


Sir Tho. Raym. 

396. | „ 
Bro. Treſp. It is ſaid, that a Plaintiff cannot declare in an Action of Treſpaſs Vi et 
pl. 374. Armis with a Continuando for the Break ing of his Houſe ; becauſe as 


Pl. 441. the Whole of ſuch Treſpaſs muſt have been committed upon one Day, 


it cannot have been either continued to or repeated upon any other. 


Fitz. N,B.gqz. But it is in another Book ſaid, that a Plaintiff may as well declare in 


this Action with a Continuando for the Breaking of his Houſe, as for the 

_ treading down and conſuming of his Graſs. | | 
Ld. Rayn. For the Sake of reconciling what is laid down in theſe two Books, this 
975. Monkton Diſtinction has been taken; that where the firſt Breaking of a Houſe was 
and Paley. followed with an Ouſter, the Party injured may declare in this Action 
with a Continuando; becauſe by the Ouſter the firſt Treſpaſs is continued 
without Intermiſſion : But that where the firſt Breaking was not followed 
with an Ouſter, the Party injured cannot declare in this Action with 2 
Continuando; becauſe every ſubſequent Breaking of the ſame Premiſſes is 
a new Treſpaſs and not a Continuance of the firſt Treſpaſs. DM 
And in order to illuſtrate this Diſtinction it was ſaid, that a Releaſe of | 
a Treſpaſs which has been followed with an Ouſter is a Releaſe of all ſub- 
| | e 


— 82 — — 


3 Treſpaſs Vi et Armis. . 493. 
ſequent Treſpaſſes on the ſame Premiſſes: But that a Releaſe of a Tref- 
paſs, where there has not been an Ouſter, is not a Releaſe of any ſubſequent 
Treſpaſs on the ſame Premiſes. | 

But the Court was in this Caſe not ſatisfied with this Diſtinction; and 
it was ſaid by Powell J. that a Continuando in pleading does not always mean 
a Conrinuance without Intermiſſion. | ' 

Perhaps theſe two Books may be reconciled by ſuppoſing, that the Ld. Raym. 
Breaking of the Houſe in the Caſes in Brooke means a total Breaking or 249: Fortleroy 
throwing down thereof; for which Act, as it cannot either have been 224 Hlaer. 
continued or repeated, a Declaration with a Continuando of the Treſpaſs 
would be bad. 1 | 
And that the Breaking of the Houſe in the Caſe in Fitzherbert means a Bid. 

l partial and repeated Breaking thereof, For which a Declaration with a Con- 

tinuando of the Treſpaſs on divers Days and at divers Times would be 

700d. 3 | 5 | 
g It is laid down, that a Plaintiff cannot declare in an Action of Treſpaſs Bro. Trap. 
Vi et Armis with a Continuando, for the Cutting down of ten Trees; be- . 441. 
cauſe ſuch an Act cannot have been either continued or repeated. n — -= +2 

But perhaps theſe Books mean no more, than that ſuch Declaration would Fe Rage, 4 
not be good, if the Treſpaſs is laid with a Continuando for the whole Time, 824. 
from the Day on which the firſt Treſpaſs is charged in the Declaration 
until a ſubſequent Day therein mentioned: Becauſe the whole Treſpaſs, as 
the Cutting down of all the Trees, or a Part of it, as the Cutting down 
of one Tree, cannot in this Caſe have been continued without Inter miſſion 
for a longer Space of Time than one Day. * 


a For it is laid down in two of them, that although a Declaration for the Bro. Treſp. 

| Taking of two Load of Wheat and five Load of Barley with a Conti- pl. 149. 

i nuando for the whole Time, from the Day on which the firſt Treſpaſs is? Rell. Abr. 
80 charged in the Declaration until a ſubſequent Day therein mentioned, 5. 2225 
35 would not be good; a Declaration with a Continuando on divers Days and 2 

| at divers Times, from the Day on which the firſt Treſpaſs is charged in 

p4 the Declaration until a ſubſequent Day therein mentioned, would be 


ood. 1 
, And it is laid down in the other, that a Declaration for the Breaking of 74. Raym: 
a Houſe with a Continuando on divers Days and at divers Times, from 240. Fontleray 
the Day on which the firſt Treſpaſs is charged in the Declaration until a and liner. 
ſubſequent Day therein mentioned, would be good: becauſe Part of the 
Houſe may have been broke upon one Day, and Part upon ſome ſub- 
ſequent Day. On TS Ta „ 

And this Doctrine ſeems to be confirmed by ſome other Books. 

In one of theſe it is ſaid, that a Declaration for cutting down ſeveral 5:4. 319. 
Acres of Wood with a Continuando would be good, N 8 

In another the Declaration was for the Taking of ten Load of Wheat, 1 Lev. 210. 
ten Load of Barley, and ten Load of Oats, on the firſt Day of April, Butler and 
with a Continuando on divers Days and at divers Times, from the ſaid apa 56 Paſeo. 
firſt Day of April until the firſt Day of-June. It was aſſigned for Error, © © 
that the Declaration with a Continuando was ill ; becauſe, it being alledged 
that all the Corn was in this Caſe taken on the firſt Day of April, none of it 
could have been taken on any ſubſequent Day. The Judgment was however 
affirmed z et per Cur* : Where from the Nature of the Treſpaſs charged, 
a if it be the Taking of a Horſe, it is neceſſary that the Whole of it 
cron WY muſt have been committed at once, a Declaration which has charged ſuch 
a Treſpaſs with a Continuando would be ill : But where from the Nature 
of the Treſpaſs charged, Part of it may have been committed upon one 
Day, ahd Part upon ſome ſubſequent Day, it ſhall be intended, in Sup- 
port of a Declaration which has charged ſuch Treſpaſs with a "exe 
notwithſtanding it is alledged that the Whole thereof was committed 
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2 Rol. Red. 
135. Sliford 
and Goodrick, 


5 Rep. 35. 


Jenl. Cent. 


124. pl 52. 
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Ante p. 190. 


1 Ventr. 329. 
Howel and 
Reynolds. 


5 Rep. 35. 
2 Jon, 109. 


Ante p. 191. 


2 Lev. 230. 
Strode and 
Hunt, 


240,824,977 the ſame Kind of Treſpaſs, and not a Continuance of the firſt Zeb 


exhibiting the Bill; but it was not ſhewn on what Day the Bill was 


194 Ws Lreſfpafs Vi et Armis. 
upon the Day firſt mentioned in the Declaration, that Part of it was 
committed upon ſome ſubſequent Day. | 
Ld. Raym. It is ſaid indeed to have been held in the Caſe of Ovel and Langden, 
2395 which was ſubſequent to this Caſe of Butler and Hedges, that a Declaration 
in this Action, for the Taking of Oyſters, with a Continuando upon divers 
Days, was bad; for that every Taking, upon any Day ſubſequent to the 
Day firſt nientioned in the Declaration was a new Treſpaſs, and not a Con- 
timuance of the firſt Treſpaſs. 
2 Jon. 109. But the Book from which this Caſe is cited, the Name of which ap- 
_ and years to be Hovel and Reynolds, is entirely ſilent as to this Point. | 
eynolds, Trin. | | | | 
OE oo F „ 2 1 3 i 4 
tint $29: - e Book, in which this Caſe is reported, is alſo quite ſilent as to 1 
this Point. | So | E 
2 Show. 196. And in another Report of the ſame Caſe it is ſaid, that the Declaration Z 
Woyas as fer this Point held to be good. de ET . 
Ld. Rn. It is faid, that in every Caſe, where there has been only a Repetition of 2 


without Intermiſſion, it is not proper to declare in an Action of Treſpaſs 
Vi et Armis with a Continuando : For that the re Way is to declare, that 
the different Treſpaſſes were committed upon divers Days, and at divers 
imes, between two Days mentioned in the Declaration. 
And the Modern Practice is to declare in this Manner. 
But if the above State of the Determinations as to this Point is juſt, there 
does not ſeem to have been any Neceſſity of departing in ſuch Caſes from 
the old Method of declaring with a ContinuanddPꝓ. 
A Plaintiff declared, in an Action of Treſpaſs Vi et Armis for the Break- 
ing of his Cloſe, with a Continuando for the whole Time, from the Day on 
which the firſt Treſpaſs was charged in the Declaration until the Day of 


exhibited. 5 5 „ „ 
Dodderidge J. was of Opinion, that this Declaration was ill, even after 
a Verdict, for want of having ſhewn this; and it was ſaid, that the conſtant 
Practice is, to alledge expreſsly in ſuch Caſe the ſubſequent Day to which 
the Treſpaſs was continued. | _ C . 
But if in a Deelaration in this Action a Treſpaſs is laid with a Con- 
tinuando on divers Days and at divers Times, the particular Days on 
which the Treſpaſs was repeated need not to be ſhewn: Becauſe any Re- 
petition or Repetitions of the Treſpaſs may be proved in Aggravation of 
Damages. = „ „ „„ 
An Account has already been given of the Certainty required, in a 
Declaration in an Action of Treſpaſs Vi et Armis, in deſcribing the Qua- 
lity and Quantity of the Thing for the Taking of which it is brought, 
It is ſufficient in this Place to ſay, that if the Plaintiff in this Action 
declares for the Taking of divers Things, with a Continuando on divers 
Days and at divers Times, as much Certainty is neceſſary in deſcribing 
the Quantity and Quality of ſuch Things as are alledged to have been 
taken during the Continuance, as is neceſſary in deſcribing ſuch Things as 
are alledged to have been taken on the Day upon which the firſt Treſpaſs 
is charged to have been committed. | _ 1 
The Neceſſity of ſetting out, in a Declaration in an Action of Treſpaſs 
Vi et Armis, the Value of the Thing for the Taking of which it is brought 
has been already ſhewn. . 45 
It is only requiſite to ſay here, that if the Plaintiff in this Action de- 
clares for the Taking of divers Things, with a Continuando on divers 
Days and at divers Times, it is equally neceſſary to ſet out the Value of 
thoſe Things, which are alledged to have been taken during the Continu- 
ance, as it is to ſet out the Value of thoſe, which are alledged to have 
been taken on the Day upon which the Commiſſion of the firſt Treſpaſs 1 
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If a Declaration in an AQtion of Treſpaſs Yi et Armis charges a Treſpaſs, 1 Lev. 210. 
of which there cannot have been a Continuance, with a Continuandb, it _ and 
is bad. | | 3 

Nay it is ſo, if entire Damages have been aſſeſſed, even after a Verdict "My "__ 
| becauſe it muſt be intended, that Part of the Damages were aſſeſſed for 
the Continuance of the Treſpaſs. Sins 

If two Treſpaſſes are charged in a Declaration in this Action, of which Salk. 639. 
one that cannot have been continued is laid with a Continuando, this Beet and 
Declaration, if entire Damages have been aſſeſſed, is bad even after a Ver- % _ 
dict: Becauſe it muſt be intended, that Part of the Damages were affeffed 
for the Continuance of that Frefpafs which is laid with a Continuando. | 

But if in a Declaration in this Action two Treſpaſſes are laid with a3 Lev. 94. 
Continuando, whereas only one of them can have been continued, this De- Gi//am and 
claration, although entire Damages have been aſſeſſed, is good after N © 
Verdict; for it ſhall be intended, that ſuch Damages, as have in this 5% Fg 
Cafe been aſſeſſed for the Continuance, were aſſeſſed for the Continuance of 2 Sh. 196. 
that Treſpaſs which may have been continued. HERS 


3. Of the Plea. Cr 
1. Ok pleading in Abatement. 


It was formerly held, that if J. S. who had no Right of Action, had 
joined in a Writ of Treſpaſs Vi et Armis with J. N. in whom there was a 
Right of Action, the Writ did zpſo facto abatte. 555 
If a Feme had joined in ſuch Writ with her Baron, for the Battery of Bre. Treſp. 
him, the Writ would have abated : Becauſe ſhe had in this Cafe no Right 7“. 190. 
of Action. N 4 F U»V'!SM dn 

Hare and three others having joined in a Writ of Treſpaſs Quare vi ot Cro. Flix. 143. 
Armis Clauſum fregit, it was found ſpecially by the Jury that only Hare Hare and 
had an Intereſt in the Locus in Quo, : . g e. 

It was on arguing this ſpecial Verdict the Opinion of the Court, that 31 „ 
the Writ did abate. | 8 e 

But in another Caſe, ſome few Years ſubſequent to the Caſe of Hare 
and Celey, it was held, that the Writ is in ſuch Cafe only abateable. 


— 


In an Action of Treſpaſs Quare vi et Armis Clauſam fregit, the Jury Cee. 1 . 


found that two qthers were Tenants in Common with the Plaintiff. The Deering and 
Court deere were clearly of Opinion, that the Plaintiff ought to have Meer, Paſcb. 
Judgment; et per Cur : As the Defendant has omitted to plead in 39 Flix. 
Abatement, that the Plaintiff was Tenant in Common with two others 
who are not named in the Writ, he cannot now avail himſelf of the find- 
ing of the Jury. Rn Os, ns e 

It is laid down in an old Caſe, that if two, who have joined in a Writ 
of Treſpaſs Yi et Armis, had a joint Right of Action as to one Injury 
therein complained of, the Writ does not abate wholly, although ſome 
other Injury, for which only one of them had a Right of Action, is 
therein alſo complained of. 85 1 N | 

In an Action of Treſpaſs Vi et Armis, brought by a Baron and his Feme 3, Treſp. 
for the Battery of both of them, Damages to the Amount of ten Pounds pl. 190. 


were aſſeſſed by the Jury for the Battery of the Baron, and Damages to 9 £4. 4. 51. 


the Amount of forty Shillings for the Battery of the Feme. It was 
held, that as the Wife could not join with Huſband in an Action for the 
Battery of him, the Writ did abate as to that Part; but that it was good 


as to the Battery of the Wife, for which the Huſband and Wife had a 
Joint Right of Action. x 


5 


In 


k _ 
= 
. <a pt 
- — 


„ 


_— — 


— 


— 27 
— —— — ͤU½Ua—˙—ʃ— 


— 
> SS 
— N —[IU— r — — ↄ — 
8 . IONIC 5 , Py mw 


» =— pu 
» . GC . 
jos —— eo Ae 


— wo | N 
— Ares — * — > * — 
— — che cure BE 


0 „ . 
* — * 


—— . re er Rr 


2 
*25 


— 


— — — 4 


-< hc So 


— — * 
— - * 
ä F — CD —— 


1 


u 


— 
— 

— 

2 


A e ITT 
WA, — * 


75 


1 


r 


— „„ 


Pe #3 %% 
o 


” * — I" 


1 


— 
— 


196 | Lreſpaſs Vi et Armis. 
7 In a later Caſe however a contrary Doctrine has been laid down. 
Cre. Elix. 143. Hare and three others brought an Action of Treſpaſs Yi et Armis Quare 
Hare and clauſum fregit, for breaking their Cloſe and ſpoiling their Corn. The Jury 
mw x found that only Hare had an Intereſt in the Land: But that the others 
31 Eliz. were intereſted jointly with him in the Corn. It was held, that as the 
Right of Action for breaking the Cloſe was in Hare alone, the whole Writ 
| abated, riotwithſtanding that the others had a joint Right of Action with 
Hare for the Injury done to the Corn. 
But it does not appear, that the Jury had in this laſt aſſeſſed diſtin 
Damages for the diſtin Injuries. - | 
If this had been the Caſe, the Court would perhaps, as ws done in the 


Caſe juſt now cited from ee have held that the Writ abated only 
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br” L But however the Law may now be, as to the Point whether the Writ is 
K+. 

A | in ſuch Caſe bad in Part or bad in the Whole, it ſeems clear, from the 


i | Caſe of Deering and Moor juſt now cited, that, even ſuppoſing it to be bad 
| : in the Whole, the Writ does not ip/o fatto abate, but Advantage muft be 
taken by pleading in Abatement thereof. 
Bro. Treſp. It is not a good Plea in Abatement of an Action of Treſpaſs vi et Ar- 
l. 15. pl. mis, that A, the Place in which the Venue is laid, is a Hamlet belonging to 
239. Pl: 371. the Pariſh of B. for the Venue may in this Action be laid in a Hamlet. 
Bro. Treſp. It is ſaid in one Caſe, that if the Venue in a Declaration in an Action of 
Pl. 14. Treſpaſs Vi et Armis is laid in A. in the County of B. without any Addi- 
SO tion; and there are two Vills of the Name of A. in this County, one of 
. which is called A. over, and the other A. neither; and there is no Vill in 
this County of the Name of 4. without Addition, that this could not be 
pleaded in Abatement. 
Bro. Treſp. pl. But in two other Caſes in the ſame Book it is laid down, that in ſuch 
94. Pl. 99. Caſe it would be a good Plea in Abatement of this Action, that there are 
two Vills of the Name of A. in the County, one of which is called A. over, 
the other A. netber; and that there is no Vill in the County of the Name 
of A. without Addition; Ab/que hoc, that there is any Vill, Hamlet, or 
FM known Place out of a Vill or Hamlet, called . only in the ſame 
16 | County. | 
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And the latter ſeems to be the better Opinion. 3 | 
Bro. Treſp. For in another Cafe in the ſame. Book it is laid down, that Nul tiel Vill 


pl. 19. in the County, as that in which. the fant is laid, is a good Plea in Abate- 
| ment of this Action. 
: © Rep. . Ihe Pendency of a former Action cannot be pleaded i in An of a 


Sparrie «Caſs ſecond Action of Treſpaſs Vi et Armis, until the Plaintiff has declared in 
both Actions: Becauſe as the Writ in both Actions is general, it cannot 
be known, until the Cauſe of Action is aſcertained in both by the Declara- 
tions, that the ſecond Action is brought for the ſame Cauſe of Action as 
the firſt. 

Bid. And for the ſame Reaſon, the Defendant cannot plead i in Abatement: of 
an Action of Treſpaſs Vi et Armis for taking Goods, that there is an Ac- 
tion of Replevin depending for the Taking of the fame Goods, until the 

| Plaintiff has dechared in both Actions. | : 


2. Of 


py _ Lreſpaſs Vi et Armis. = f | 197 
a 2. Ok pleading in Chief. 
V. The General Iſſue. th 


The General Iſſue in an Action of Treſpaſs Vi et Armis is Not guilty. 
It is proper for a Defendant to plead the General Iſſue in every Caſe, 
' where the Treſpaſs, alledged in the Declaration in this Action to have been 
committed, has not been in fact committed: Becauſe the Plaintiff cannot 
recover, unleſs he proves it to have been committed. ' Py 
The Plea of the General Iſſue is alſo proper in every Caſe, where the 

Act charged in the Declaration in this Action to have been committed 
does not amount to a Treſpaſs with Force: For the Plaintiff is not intitled 
to a Verdict, unleſs ſuch Treſpaſs is proved; and if he ſhould obtain one 
the Judgment may be arreſted. 5 


The Elea of the General Iſſue is alſo proper in every Cafe, where the Bro. Tr9. 9:3 
Plaintiff in this Action had no Property in the perſonal Chattel, for the 34+ 2 382. 


Taking or Injuring of which it is brought: Becauſe, unleſs it is proved 
that the Plaintiff had either a general or a ſpecial Property therein, he is 
not intitled to recover. | 5 | 3 3 
hut it is not always proper to plead the General Iſſue, where the Decla- Bro. Treſp. pl, 
ration in this Action charges a Breaking of the Plaintiff's Cloſe, although 273. 5% 361. 
the Freehold of the Locus in Quo was not in the Plaintiff, or even although Her bg. 
this was in the Defendant himſelf: For in ſome Caſes the Perſon, who is 
in Poſſeſſion of the Locus in Quo, may recover in this Action againſt the 
Perſon in whom the Freehold of it is. | OS Os 5 
And if the Declaration in this Action charges a Breaking of the Plaintiff's Bro. Tryp. 
Cloſe, and likewiſe a Taking of a perſonal Chattel out of this Cloſe, it is 5, 430. 
not always proper for the Defendant to plead the General Iſſue, even as to 
the Taking of ſuch Chattel, although the Plaintiff had no Property therein, 
or even although the Property therein was in the Defendant: Becauſe it is 
not in ſome Cales lawful, for one Man to take a perſonal Chattel that is 
his own Property out of the Cloſe of another. _ 


2. A Special Plea. 


A Defendant in an Action of Treſpaſs Vi et Armis cannot plead any 
Matter ſpecially, which does only amount to the General Iſſue. 

In a Declaration in an Action of Treſpaſs Vi et Armis for a local Treſ. Bro. Trav. 
| paſs, it was charged to have been committed at A. in the County of B.?'* 14. 


The Defendant juſtified the having-committed the Teſpaſs at C. in the Coun- ip 1 
ty of D. and traverſed the having committed it in the County of B. It Br. Aitalnt 
was ordered that the General Iſſue ſhould be entered : Becauſe the Plea pl. 104. 
only amounted thereto; et per Cur' The Defendant ought in this Caſe 
to have pleaded the General Iſſue; for the Jury cannot, as the Treſpaſs 
charged to have been committed was a local one, find him Guilty; unleſs 
it is proved to have been committed in the County of 8. 

A Defendant in this Action had pleaded, that the perſonal Chattel, for Bro. Trp. 
the Taking of which it was brought, was not the Property of the Plaintiff. fl. 34. 
By a Rule of the Court the General Iflue was entered, becauſe this Plea 
only amounted thereto. | | 5 

But it has been held, that a Gift of a perſonal Chattel may be ſpecially B,. 7:96. 
pleaded to an Action brought for the Taking thereof: For that this, al- pl. 27. 
though it is a Denial of the Plaintiff's Property therein, does not amount 
to the General Iſſue. 
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O. Elix. 146, ed only amounts to the General Iſſue, would, it being defective in Form, 
319 before the Statute made in the Twenty ſeventh Year of the Reign of Queen, 
1 Sid. 106, Day upon a Special one. 


10 Rep. 95. And in one of the Books, in which the contrary Doctrine is laid down, 


whe Vi et Armis, makes the Commiſſion of the Treſpaſs lawful, it is proper 
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Bid. - And it is in this Caſe neceſſary for the Defendant to ſet forth in his 
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Treſpaſs Viet Armis. 


— 


Bro. Trav. If an Action of Treſpaſs Vi et Armis is brought by J. S. for the Battery 
pl. 378. of J. M. his Servant, per Quod ſervitium Amiſit, the Defendant cannot 
plead that J. S. did not loſe the Service of J. N. becauſe as J. S. cannot 
recover in this Action, unleſs a Loſs of Service is proved, this Plea amounts 
to no more than the General. Iſſue. 5 
Bro. Treſp. pl. But the Defendant in fuch Action may plead that J. N. was not the 
34- pl. 326. Servant of J. S. at the Time of the Beating z becauſe as this Plea does not 
deny the Battery, and only denies the Plaintiff's Right of Action, it does 


not amount to the General Iſſue. 9 . 
3 Lv. 41. If one Matter however, which amounts to the General Iſſue, is ſpecially 
7Themas and pleaded, together with another Matter which amounts either to a Juſtifica- 
Nichols. tion or an Excuſe of the Treſpaſs charged to have been committed, this 


is a good Plea in Bar of the Action. 45 
The Books are not agreed, as to what Step is proper to be taken by the 
Plaintiff, where the Matter ſpecially pleaded by the Defendant in an Ac- 

tion of Treſpaſs Vi et Armis only amounts to the General Iſſue. Fn 

Heb. 127: Jo ſome of them it is laid down, that the Plaintiff cannot in ſuch Caſe 
1 Leon. 178. demur: But that he ought to move the Court, that the General Iſſue may 
Co. Jac. 165. be pleaded, or that a Iz} dicit may be entered; for that the General Iſſue 
ils not preſſed by Courts, becauſe the Pleading of the Matter ſpecially is in- 
ſufficient, but to prevent an unneceſſary Lengthening of the Record. 

10 Rep. Gh. In others it is laid down, that a. Plea, where the Matter ſpecially plead- 


Tre Fat 319 Elizabeth bave been bad upon a general Demurrer, and that it is ſo at this 
_ The former Opinion however ſeems to agree beſt with what was done 
by the Court in the Caſes juſt now cited from Brooke. 
it is ſaid, that if the Defendant does, after the Plaintiff has demurred to 

| ſuch Plea, inſtead of-pleading the General Iſſue join in Demurrer, there 
muſt be Judgment againſt him ; which implies that he is not precluded 
by the Demurrer of the Plaintiff from pleading the General Iſſue. | 

Ante frompage It has been already ſhewn, in treating of the particular Injuries for 

161, to page which an Action of Treſpaſs Vi et Armis does lie, in what Caſes this 

173. Action does not lie for Treſpaſſes for which it does in the General lie: 
Becauſe the Commiſſion thereof was, on the Account of the particular Cir- 
cumſtances attending ſuch Caſes, either lawful or excuſable. | | 

It is ſufficient in this Place to ſay, without repeating the Inſtances there 
given, that if any Circumſtance makes a Treſpaſs, for which an Action of 
Treſpaſs Vi et Armis does in the General lie, either lawful or excuſable, 
this may be pleaded Specially in Bar of the Action brought for the Com- 
miſſion of ſuch Treſpaſs. 5 | 3FFFͤͥ 8 
Heb. 134 [f the Circumſtance, which is pleaded in Bar of an Action of Treſpaſs 


eaver and 


h to plead ſuch Circumſtance by Way of Juſtification of the Treſpaſs. 
Wid. Aud it is not in this Caſe neceſſary for the Defendant to ſet forth in his 
Plea, that the Commiſſion of the Treſpaſs for which the Action is brought 
was accidental; for every Plea in Juſtification of a Treſpaſs is founded upon 
a Suppoſition, not only that it was committed with Deſign, but alſo that 
the Commilſion thereof was lawful. 1-0 c 
leid. If the Circumſtance, which is pleaded in Bar of an Action of Treſpaſs 
Ji et Armis, does not make the Commiſſion of the Treſpaſs lawful, and 
only makes it excuſeable, it is proper to plead this by Way of Excuſe, and 
not by Way of Juſtification of the Treſpaſs. 


Plea, not only that the Cammiſſion- of the Treſpaſs for which the Action 
is brought was accidental, but alſo that it was rot to be imputed to any 
Negligence or Default of his, - 2 It 


"a 


> 
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Treſpaſs Vi et Armis. 3 8 
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If at the very Inſtant a Soldier diſcharges his Gun in exerciſing, any fb 134 
Perſon runs a- croſs and is wounded, the Defendant, in Caſe an Action of dermal and 
Treſpaſs Vi et Armis is brought, cannot plead in Juſtification of this Treſ. *. 
paſs: But he may plead in Excuſe thereof. 

And if the Defendant ſdoes in this Cale plead in Excuſe of the Treſpaſs, Lid. 
all the Circumſtances which attended it muſt be ſpecially ſhewn, that it 
may appear to the Court, that the Wounding was not to be imputed to 
any Neglect of his, or to any Want of his having uſed due Caution in the | 
diſcharging of the Gun. 

It a Defendant in an Action of Treſpaſs Vi et Armis pleads ſeveral Mat- Jenk. Cent, 
ters in his Juſtification, any one of which is a good Juſtification, the Plea 184. P. 77. 
is good in Bar, although the others are not ſo. 

If two Detendants in this Action have joined in a Plea of Juſtification, Str. 509. 
which is a good Juſtification of only one of them, the Plea is bad as to Phillips and 
both; for a Plea in Bar cannot be good as to one of the Defendants and Bites. 
bad as to the other. i Saund. 28. 

Every Plea in Bar of an Action of Treſpaſi Vi et Armis, which is either 9%. 638. 


in Juſtification or in Excuſe, muſt confeſs that the Treſpaſs charged in the Gibbon and 
Declaration has been committed. 8 Papper. 


725 | 1 Saund. 28. | 


It is in the General true, that if a Plea in an Action of Treſpaſs Vi et Salk. 640. 


Armis, which is brought for the Taking of any Goods, juſtifies the Taking Joce and 


of theſe Goods, it muſt confeſs that the Property in them was in the⸗ Mill. 


Plaintiff. 


But if Defendant pleads in his Juſtification, that he took the Goods, Bid. 


for the Taking of which this Action is brought, as a Diſtreſs for Rent in 


arrear, it is not neceſſary for him -to confeſs that the Property in theſe 
was in the Plaintiff; for the Goods of any Perſon may, if found upon 


| the Premiſſes, be difrained for ſuch Rent. 


It is laid down, that it is not neceſſary for a Sheriff's Officer, who juſti- Bro. Faun 
fies in an Action of Treſpaſs Vi et Armis under a Warrant from the She- Inpr. pl. 12. 
riff, to ſet forth in his Plea from what Place the Warrant iſſued ; for that 
this, if it is made neceſſary by the Replication, may be mewn in the 
Rejoinder. | 

Bur it is ſaid, that an Officer, who juſtifies in this Action under a War- 1 Roll. Rep. 
rant of a Juſtice of the Peace, muſt be ſet forth in his Plea at what Place 135. # for 
the Warrant was granted. NO: 

If the Perſon, at whoſe Suit a Writ of Fieri frier has iſſued, juſtifies in Careh. 443. 
an Action of Treſpaſs Vi et Armis under ſuch Writ, he muſt ſer out the Britten and 


Judgment upon which it iſſued; becauſe if the Judgment was not regular, ©: 


he is liable to this Action. Str. 50g. 
And every Perſon who has aſſiſted in the Execution of a Writ of Fieri Cartb. 443. 


facias muſt, if he juſtifies in this Action under ſuch Writ, unleſs he acted Brittea and | 
by the Command or at the Requeſt of the Sheriff or his Officer, ſet out Ce. 


the Judgment upon which it iſſued: For as every ſuch Perſon acted at his 
Peril, it was incumbent upon him to take Care that the Judgment was 
regular. 
But if this Action is N againſt ; a Sheriff or his OKeer, or inf bid. 

any Perſon acting under the Command or at the Requeſt of ſuch Sheriff 
or Officer, for any Thing done by Virtue of a Writ of Fieri facias, it is 
not neceſſary for either of theſe, to ſet out in his Plea of Juſtification the 
Judgment upon which ſuch Writ iſſued : Becauſe the Writ was a ſufficient 
Juſtification to every one of theſe, although there was not a regular 


Judgment. 
If one Perſon, who might have well juſtified in this Ai 8 2 f 50 


Writ, has joined in a Plea of Juſtification with another to whom the Writ ?4i1l;p; and 
was not a ſufficient Juſtification, the Plea is bad as to both; for ſuch Bren. 


Plea cannot be good as to one of the Defendant s and bad as to the other. 1 Sand 28. 
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3 Lew. 323. 
Danby and 
Hoagſon. 


3 Lew. 92. 
Sprigg and 
Neal, 


Cro. Eliz. 384. 
Hill and Pri- 
deanx, Paſch. 


37 Elix. 


1 Lev. 283. 


Inech and 


Miagley, Hil. 


21 Car, 1. 
Salk, 459. 


Lodie and Ar- 


nold, Mich, 
9g N. 3. 


Bro. Accord, 
pl. 3. pl. 6. 


Bro. Accord, 


pl. 6. 


Dyer 326. 
Fitz. Accord, 


pl. 3. pl. 4. 


Bro. Accord, 
pts: 
Fitz. Accord, 


pl. 3. pl. 4 
Dyer 356. 


Fitz. Accord, 
pl. i. 


2 Roll. Abr. 


569. R. pl. 1. 


Bro. Aceord, 


pl. 8. 
Bro. Bar. 


Lreſpaſs vi et Amit 


11 a Peta in an Action of Treſpaſs Vi et Armis juſtifies under a 
Preſcription to dig Stones for certain Repairs, he muſt ſhew that the 
Stones dug were uſed for ſuch Repairs; elſe as they may have been 


| otherwiſe diſpoſed of, the Plea is not a compleat Bar of the Action. 


If J. S. who is a Defendant in this Afton, juſtifies the Breaking down 
of a Gate erected in the Yard of J. N. through which he had a Right of 


| Paſſage, he muſt ſhew that che Gate was locked or otherwiſe faſtened, ſo | 


as to make the doing of this neceſſary: 
The Declaration in an Action of Treſpaſs Vi et 4 charged the Cha- 
ſing of a Beaſt, ita Quod it died of the Chaſing. The Defendant juſtified 
the Chaſing: But becauſe he gave no Anſwer to the Dying of the Beaſt, 
his Plea was held to be bad. 

But in two ſubſequent Caſes a contrary Doctrine is laid down. In one 
of theſe this Caſe is expreſsly denied to be Law ; and it is in both of them 
laid down generally, that it is not neceſſary for a Defendant to give any 


Anſwer to what is alledged under an ita Quod, or under a per Rood be- 


cauſe this | is only laid in GT of Damages. 


If an Award is pleaded in Bar of an Action of Treſpaſs Vi . 
with a Proteſtando 1 the Defendant is ready to perform it, his. is a good 
Plea; for as an Action of Debt lies upon the Award, it is ahe neceſſary to 
ſhew that it has been performed. 

But if an Accord with Satisfaction is pleaded in 1 Bar of this Action, the 
Defendant muſt ſhew, that the Satisfaction agreed upon has been made: 


Becauſe an Action of Debt does not lie for this. 

9 Rep. 79. 
Peyton's Caſe. 
Bro. Accord, 
Pl. 6. pl. 7. 


It is not ſufficient for a Defendant in this Action, who has pleaded an 
Accord with Satisfaction, to ſhew that the Money, which by the Accord 
was to have been paid, has been tendered to the Plaintiff: Becauſe unleſs 


the Money has been in Fact paid, the Plaintiff cannot be ſaid o be ſatis- J 


fied ; nor does any Action lie for this Money. 

It is no Plea in Bar of this Action, that it was agreed between the Plain- 
tiff and the Defendant, that the Goods which the latter had taken from the 
former ſhould be reſtored, and that they were reſtored : For by the Reſto- 
ration of theſe Goods, which was only an Act of Juſtice, no Satisfaction 


was made for the Tort in taking them. 


It muſt alſo appear, that the Satisfaction, which is pleaded in Bar of an 


Action of Treſpaſs Vi et Armis, was not only beneficial to the Plaintiff, 


but that the making of it was attended with ſome Expence to the 


| Defendant. 


It is no Plea in Bar of this Action, that it was agreed between the 
Plaintiff and the Defendant, that the latter ſhould by Way of a Satisfaction 
for the Treſpaſs charged to have been commited, make up a Difference 
ſubſiſting between the Plaintiff and F. S. and that the Defendant did make 
this up; unleſs it be ſhewn, that the making of it up was attended with 
ſome Expence to the Defendant. _ 

A Satisfaction, although there has been no Accord, may be pleaded in 
Bar of an Action of 2 Vi et Armis: But it muſt be ſhewn, that the 
Plaintiff accepted of the ſame as a Satisfaction. 

It is a good Plea in Bar of this Action, that the Defendant gave the 
Plaintiff a Bottle of Wine as a Satisfaction, and that the Plaintiff accepted 
thereof as a Satisfaction, although there has been no Accord. 


A Satisfaction may, although it was made in Conſequence of an Accord, 


be pleaded in Bar of an Action of Treſpaſs Vi et Armis without Pleading 


the Accord, for the Satisfaction is che Subſtance of the Accord. _ 


And 


So * » 2 
* _ 


* . 
— 


Treſpaſs Vi et Armis. 01 
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And it is a much ſafer Way, although there has been an Accord with Be. Trav. 
gatisfaction, to plead the Satisfaction in Bar of this Action without the“ 179. 
Accord; for if the Accord is alſo pleaded, this, although it was not ne- 

ceſſary to have been pleaded, becomes material: And conſequently the 

Plaintiff has an Election to traverſe either the Accord or the Satisfaction. 

This lays the Defendant under a Difficulty : for the Satisfaction is eaſily Bro. Bar. 
pleaded, nothing more being neceſſary than to alledge, that the Defen- 71 22. 
dant did ſomething for, or gave ſomething to, the Plaintiff in Satis- 9 Rep. 80. 
faction of the Treſpaſs, and that he accepted the ſame as a Satisfaction; 
but if the Accord is pleaded, every Circumſtance which attended the Ma- 
king and Performance thereof muſt be ſhewn with great Preciſion. _ 

If three have been Parties to a Treſpaſs, and one of theſe has made a Sa- Sheph. Abr. 
tisfaction to the injured Party, the other two may plead this in Bar of any 1043. 
Action that is afterwards brought for the ſame Trefpaſs. — 


— 


If a Man is amerced in the Lord's Court for a Treſpaſs done to the 2 Rell. Ar. 
Lord, and the Money amerced is paid or levied, and received by the Lord, 569 K. pln. 


the Payment or Levying of this Money, and the Receipt thereof may, al- 
though the Amercement was illegal, be pleaded by Way of Satisfaction 
in Bar of an Action for this Treſpaſs. . . 

If a Licence is pleaded in Bar of an Action of Treſpaſs Vi et Armis, it Cs. Flix. 245. 
muſt be ſhewn, that this was granted by a Perſon having a lawful Power Taylor and 
(0: grant . | 1 Fiſher. 

5 Bro. Treſp. 


5 pl. 295. 

An Action of Treſpaſs Vi et Armis was brought for taking the Gelding Sh. 72. Gil. 
of the Plaintiff. The Defendant pleaded, that for Fear of his Life, which bert and Store, 
twelve armed Men threatened to take away if he did not do it, he took 
the Gelding. This was held to be no Plea in Bar: And by Roll Ch. J. if a 
| Defendant could in this Manner juſtify the having committed a Treſpaſs, 

the injured Party would be without Redreſs; for the Party who threatened 
the Defendant is not liable to make any Satisfaction to the Plaintiff. 

It was heretofore held, that Never accoupled in lawful Marriage is no 2 Roll. Abr. 
Plea in Bar of an Action of Treſpaſs de uxore abducta cum bonis viti: Be- 551. Pl. 1. 
cauſe this Action lies for the Taking away of a Wife, although there has 
been only a Marriage De facto. 5 

But ſuch Plea would perhaps at this Day be good. 5 

For by the 26 Geo. 2. cap. 33. par. 8. it is enacted, «That all Mar- 

“ riages ſolemnized in any other Place than a Church or a publick Cha- 
<« pel, in which Banns of Matrimony have been uſually publiſhed, unleſs 
% by Special Licence; or that ſhall be ſolemnized without Publication of 
« Banns, or Licence of Marriage firſt had and obtained ; ſhall be null 
and void to all Intents and Purpoſes whatſoever.” 2, 

And by Par. 11. it is enacted, That all Marriages ſolemnized by 

% Licence, where either of the Parties, not being a Widower or Widow, 

* ſhall be under the Age of twenty-one Years, which ſhall be had without 

« the Conſent of the Father of ſuch Party, if then living, firſt had and 
obtained; or if dead, of the Guardian or Guardians of ſuch Party law- 
* fully appointed, or one of them; and in Caſe there ſhall be no ſuch 
* Guardian, then of the Mother, if living and unmarried ; or if there 

„ ſhall be no ſuch Mother living and unmarried, then of the Guardian 

* or Guardians of the Perſon appointed by the Court of Chancery; ſhall 
be abſolutely null and void to all Intents and Purpoſes whatſoever.” 

If a Releaſe has been given to one of the Parties to a Treſpaſs, any Hob. 66. Cick 
other Party thereto may plead this in Bar of an Action of Treſpaſs Vi et and enowr, 
Armis brought againſt him for the ſame Treſpaſs: But it muſt be plead- 
ed with a Profert in Curia; and there muſt be an Averment, that the 
"Treſpaſs therein complained of is the ſame that was releaſed, | 
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202 Trelpals Vi et Armis. 
Salk. 181. A Conviction upon a Statute may be pleaded in Bar to an Action of 
5 Treſpaſs Vi et Armis brought for the ſame Offence. | 
Salk. 453. In every Action of Treſpaſs Quare Vi et Armis Clauſium ſregit, the De- 
Helvis and fendant may plead in Bar, that the Locus in Quo is his Freehold, and juſ- 
Lamb. tify the having committed the Treſpaſs therein. 
This Plea of Liberum Tenementum, which is called the Common Bar, 
has perhaps obtained that Name from its being pleadable in every ſuch 
„%% 
Carth. 176. But if an Action of Treſpaſs Ji et Amis 1s brought for taking a Tree 
Alftone and out of a Cloſe belonging to the Plaintiff, the Detendant cannot plead the 
Hutchinſon. common Bar; for this can only be pleaded to an Action of Treſpaſs Vi 
et Armis Quare Clauſum fregit, *© 85 
Yelo. 75. f an Action of Treſpaſs Vi et Armis is brought for breaking the Cloſe 


| Falds and of the Plaintiff, and eating his Graſs with Cattle; and the Defendant pleads 


Ridge. in his Juſtification, that the Cattle eſcaped out of an adjoining Cloſe in his 


Poſſeſſion, through a Fence which the Plaintiff ought to have kept in 
Repair, and which was out of Repair, it is not neceſſary for the Defen- 
dant to ſhew, wherefore the Plaintiff was bound to have repaired this 
Fence : Becauſe a Recovery in this Action amounts only to an Excuſe for 
the Defendant as to this Treſpaſs, and does not bind the Inheritance as to 
the Right of Repairing for the Time to come. 2 
3 Leon. 194. But if J. S. has recovered Land in Ejectione firmæ from F. NM. and after- 
Anon. wards J. N. brings an Action of Treſpaſs Vi et Armis for an Injury done 
to this Land, J. S. may plead the Recovery in Ejectione firmæ in Bar of 
the Action of Treſpaſs, becauſe the Poſſeſſion of the Land is bound by 
the Recovery in the former Action. | | | 


Bro. Trefp. If a Recovery in a former Action of Treſpaſs Yi et Armis is pleaded in 


21.20. Bar of a ſecond Action for the ſame Treſpaſs, it is not neceſſary to ſhew 
that a Writ of Execution iſſued upon the Recovery. . 


Salt. 643. I the Declaration, in an Action of Treſpaſs Quare vi et Armis Clau ſum 
12 Mea. 509. fregit, charges the Breaking of a Cloſe called A. the Defendant, if he juſ- 


tifies the having committed a Treſpaſs in this Cloſe, muſt ſhew a Title 
| thereto: Becauſe as a Place certain is mentioned in the Declaration, the 
Queſtion muſt in this Caſe turn upon the Right to the Cloſe. = 
Coo. Car. 138, But if an Action of Treſpaſs Vi et Armis is brought for the Taking of 
Salk. 643. the Plaintiff's Horſe, and the Defendant juſtifies the having taken it Da- 
10 Med. 37. mage-feaſant in his Cloſe called A. it is ſufficient to alledge a Poſſeſſion of 
| the Cloſe in himſelf: For as the Right of Cloſe cannot in this Caſe be 
brought into Queſtion, it is not neceſſary to ſhew by what Title he is 
. poſſeſſed thereof. i | | 5 
2 Saund. 401, If a Defendant, in an Action of Treſpaſs Vi et Armis, juſtifies the having 
Pearl and taken Corn out of a Cloſe in the Poſſeſſion of the Plaintiff, he muſt ſhew 
Bridges. by what Right he took it; for it ſhall prima facie be intended, that this 
1 Venir. 221. was the Corn of the Plaintiff. | | 
Bro. Treſp. pl. If the Plaintiff, in an Action of Treſpaſs Quare Vi et Armis Clauſum fre- 
360. Pl. 366. git, has not given a Name to the Cloſe in which the Treſpaſs is charged, 
the Defendant may juſtify the having committed it in any Cloſe named in 
his Plea in the Vill wherein the Venue is laid, and there is no Neceſſity 


for him to traverſe the having committed it in any other Cloſe in 
that Vill. IT | HH 


Fro. Treſp. pl. But if the Plaintiff in this Action has given a Name to the Cloſe in 


360. 21. 366. which the Treſpaſs is charged, the Defendant cannot juſtify the having com- 
5. 369. mitted it in any other Cloſe named in his Plea, without traverſing the 
baving committed it in the Cloſe of the Plaintiff: But it is not neceſſary 
to traverſe the having committed it at any other Place; becauſe as this 

Treſpaſs is local, he cannot be found guilty at any other Place, 


I 


of B. and the Cauſe of Juſtification ariſes from the Defendants having com- Bro. Trav. 
| mitted the Treſpaſs in the County of C. as a Juſtice of the Peace thereof, the?! 7. 24 85. 


paſs on a Day certain, and the Defendant juſtifies the having committed l. 219. | ; 


or after; becauſe this is agreed between the Parties. 2 Saum 2985 


claration, he muſt traverſe either the Time before, or the Time after, or 


certain, it is ſufficient to traverſe the Time ſubſequent to this D 


to add in moſt Caſes an Averment that it is the ſame Treſp 


- Treſpaſs Vi ct Armis. 203 
If an Action of Treſpaſs Vi et Armis is brought for a tranſitory Treſpaſs, Bo. Tre. 
and the Venue is laid at A. in the County of B. it is not neceſſary for the #249 : 
Defendant, provided he juſtifies at A. in the County of B. to traverſe ne 
having committed it at any other Place; for the Place is in this Caſe 1 
agreed by both Parties. ; | | al: 

And the Defendant in this Action, in Caſe the Cauſe of his Juſtifica- 1 . 282. (4; 
tion is tranſitory, mult always juſtify at the Place in which the Venue is 2 Jac. 352. ky 
laid, although the Cauſe of his Juſtification ariſes at another Place: Nor 3 5% ! i 
is there any Inconveniency in ſo doing; for as the Cauſe of his Juſtifica- 15 
tion is tranſitory, he may avail himſelf of any which ariſes at any other 
Place. | . | 

But if the Venue in this Action is laid at the Pariſh of A. in the County 1 1p. 282. 
of C. and the Cauſe of Juſtification is, that the Defendant committed the C. Elix. 705. 
Treſpaſs at the Pariſh of B. in the County of C. as Conſtable thereof, he 3 ns. 
can only juſtify at B. for as the Cauſe of his Juſtification is local, he can- 3 “113. 
not avail himſelf of any ariſing at any other Place except B. and he muſt 
traverſe the having committed it at any other Place,  _ 

And if the Venue in this Action is laid at the Pariſh of A. i 
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n the County 1 . 282. TRE | 


Defendant, if he juſtifies, muſt juſtify at ſome Place in the County of . 372. 
for as the Cauſe of his Juſtification is confined to that County, he cannot 7 
avail himſelf of any ariſing in any other County; and he muſt traverſe * 
the having committed it in the County of B. or at any Place out of the 
County of C. 5 ; 

If the Declaration in an A 


ction of Treſpaſs Vi et pe charges a Treſ- Bro. Troſp. 


it upon that Day, it is not neceſſary to traverſe the Time either before Ce. Car. 228. 


1 Bulſtr. 138. 5 Tp | 1 ro 
| | _ RE Fo Freem. 246. | = 5 {| 4p 
And a Defendant who juſtifies in this Action ought, unleſs. there be , Sand. 5. | = 11200 
ſome ſpecial Reaſon to the contrary, to juſtify upon the ſame Day on which Mellor and Fo. wh 
the Treſpaſs is charged. _ 5 „ Walker. | I ; 1 
But if a Defendant in this Action juſtifies the having committed the 3, Treſp => 4 
Treſpaſs, upon any other Day than that on which it is charged in the De-. 219. fs 


Cro. Car. 228, | mn | 
both, as the Caſe requires. 


', $9 
1 Bulſir. 138. a= 
: Lutw. 1452. Tg 

| | 5 8 . | 11 4 

If the Juſtification is, that a Defendant had a Licence, either in Law , 814 294: | | | Mt 

ES : | ; | $6 1208 

or Fact, to commit the Treſpaſs, he mult traverſe the Time both antece- 2 Saurd. 295. - | 8 

dent and ſubſequent to that which is covered by the Licence. | EE mt 

But if a Defendant juſtifies under a Feoffment at a Day certain, it is yy, 104. 1 

only neceſfary to traverſe the Time antecedent to this Day; for it ſhall be Cro. Elix. 87. 1 

intended, unleſs the contrary is ſhewn, that the Freehold continued in | | „ *, hl 
him. | : 


And if the Juſtification of a Defendant is under a Releaſe to a Day 1:4. 104. 
ay; for Cart, 207. 


rer — — 3 
—— — 5 


by the Releaſe he is diſcharged of all antecedent Treſpaſſes. 9 | 
But in modern Times, where a Defendant, in ag Action of Treſpaſs Vi 

et Armis, juſtifies the having committed the Treſpals, upon a Day different 

from that on which it is charged in the Declaration, the Practice has been, 
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als, and not * 
to traverſe either the antecedent or ſubſequent Time. qr 
It is indeed laid down in one Caſe, that the Want of having traverſed , r. 18 4: N 1 
the Time, before or after the Day upon which the Treſpaſs is juſtified, is Smith ane 1 
not in any Caſe cured by an Averment that it is the ſame Treſpaſs. 3 1 

: 2 Rev, » 
But S. C. 7 


and 9 


204 | Trelpals Vi ct Armis. 


——_ —_— RR 


Cro. Car. 228. "But it is in divers other Books laid down, that the Want of having 


2 on. 146. done this is in moſt Caſes cured by ſuch Averment. 
3 Lev. 227. 


Lutw. 1457. 1 Bulfir. 138. 


Lutw.1457- And it is in one of theſe laid down, that if a Defendant in this Action, 
Hargrave and ho juſtifies the having committed the Treſpaſs, does after averring that 
Ward. 6 
it is the ſame Treſpaſs add a Traverſe of the Time, either before or r after 
the Day juſtified upon, the Plea would in many Caſes be bad upon a ſpe- 
cial Demurrer. 


3. Voth the General Iſſue and a Specfal Plea. 


Bro. Bar, The Defendant in an Action of Treſpaſs Vi et Armis could not plead both 

at the General Iſſue and a Special Plea ro the whole of the Treſpaſs ; be- 
cauſe theſe Pleas, one of which admits and the other denies the Treſ- 
paſs, are repugnant. 


4 4m. c. 16. But by virtue of a Statute ads] in the Reign of Queen Anne, a Defen- 


dant may at this Day, with Leave of the Court, plead both the General 
Iſſue and a Special Plea to the Whole of a Treſpaſs. 
Co. Entr. 644, According to the old Method of Pleading the Practice was, for the De- 


647. fendant in this Action, who juſtified the Whole of the Treſpaſs charged 
3 Fong except the Force and _ to * Not guilty as to the Force and 
e 


1 81. It has indeed . neld in one modern Caſe, that if a Defendant. in 


Law and this Action juſtifies all the Reſidue of the Treſpaſs raed, it is not ne- 

King, Trin. ceſſary to give any Anſwer to the Force and Arms. 

19 Car. 2. The Determination in this Caſe muſt have been founded upon a ; Sup- 
poſition, that the Words Vi er Armis in a Declaration in this Action are 
only Words of Form. ; A 

Ante pagei8 5, But it ſeems, as has been already obſerved, to be the better Options 

186, 188. that theſe Words are not Words of Form but of Subſtance. 

And if they are Words of Subſtance, it is neceſſary to plead in ſuch. 

Caſe Not guilty as to the Force and Arms. 


' Oo. Div; 651. If the Tn charged, in the Declaration in an Action of Treſpaſs Vi et 


Raft. Entr. Armis, conſiſts of two diſtin Parts, a Defendant may juſtify as to one 


606. Part, and plead Not guilty as to the Force and Arms and the other Part 


of the Treſpaſss. 
Cro. Jac. 439. But if the Declaration in this Adiion charges a Battery and a Falſe Im- 


' Eveley and 


Sole priſonment, it has been held, that this Treſpaſs does not neceſſarily con- 
. ſiſt of two ſuch diſtin& Parts, as to admit of the Defendant's Pleading 
231, 232. Not guilty as to the Force and Arms and the Battery, and a Juſtification 
as to the Impriſonment: Becauſe in in every Impriſonment there is an implied 


Battery. 
ILA. Ram. If however it appears from 5 Declaration in ſuch Caſe, that the Bat- 
231. Truſc tery is a Subſtantive and independent Part of the Treſpaſs, the Defendant 


may plead Not guilty as to this and the Force and Arms, and nk as 
to the Impriſonment. 


Co. Eur. 651. If the Declaration in an Adtion of Treſpaſs Vi et Armis, to which two are 


Defendants, charges a Treſpaſs that conſiſts of ſeveral diſtinct Parts, one 
Defendant may plead Not guilty as to the Force and Arms and all the 
Reſidue of the Treſpaſs, except one or more Parts for which he juſti- 
fies; and the other may plead Not guilty as to the Force and Arms and 


alike eſidue of the Treſpaſs, except two or more Parts for which he 
Juſtifies, 
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Treſpaſs Vi et Arnls, ©... 3 


If c. O De: ſendants in this Action have each a different Cauſe ot Juſtifi- Ref. Entr. 
cation as to the whole Trefpals, it is proper for both of them to plead C12. 

Not guilty as to the Force and Arms; and then each mult plead ſeparate- 
ly chat Matter which is proper for his Jultification in Bar of the 
Action. | 

If a Declaration in this Action charges a Treſpaſs which conſiſts of four z Lev. 4042 
diſtinct Parts, the Defendant may, after pleading Not guilty as to the Force £4trick and 
and Arms and one of theſe Parts, juſtity. generally as to the other three Jobnſon. 
Parts, by the Words as to the Reſidue of the Treſpaſs, without enume- 
rating them. 

And this is the ſafeſt Way of pleading ; for if in ſuch Caſe the Defer Lad. Raym. 
Gant, inſtead of relying upon the Words as tg the Reſidue of the Treſ- 231. Prot 


paſs, endeavours to enumerate the remaining Parts thereof, and omits any 71 8 : 
one of them, the Plea is bad. 


— 
4 


> 


> Ok giving C olour. 


Colour is ſome feigned Matter contained in the Defendant's Plea i in Bar, 
by Reaſon of which the Plaintiff in an Action of Treſpaſs Vi et Armis ap- 
pears to have a good Cauſe of Action, whereas he has in Truth only 1 
Appearance or Colour thereof. 


The ſetting out of ſuch Matter by the Defendant i is called giving Colour 
to the Plaintiff. 
The Deſign of giving Colour is to draw the Determination of the Mat- 10 Rep. 91. 


| in veſtion from the ury to the Court. Leyfield's Caſe. 
155 = J J Dar. Pl. 77. 


In order to do this, it is neceſſary that the Colour given ſhould conſiſt 10 Rey. go, o 
of ſome Matter of Law, or of ſome Matter which is ſo doubtful, that it Leyfield's Cafs, 
is not proper for the Determination of the Jury, | + 


It the Defendant, in an Action of Treſpaſs Quare vi et om Clauſum ſre- Co. Jar. 123. 
git, pleads that the Plaintiff claims the Locus in Quo under Colour of a 10 Rep.89,90. 
Deed of Feoffment by which nothing paſſed, this is good Colour : Be- 
cauſe nothing did paſs by this Deed without Livery, and the Jury are not 
proper Judges what does amount to Livery. 

Bur if the Defendant, in an Action of Treſpaſs Vi et Armis for the having C. Tac, r x2. 
taken Goods, pleads that the Plaintiff claims the Goods under Colour of Ra“ und 
a Deed of Gift by which nothing paſſed, this is not good Colour: Becauſe b 
as the Property in Goods veſts by this Deed without any further Cere- „ 
mony, the Defendant by his Plea admits the Plaintiff to have a good 
Cauſe of Action. In which Caſe, as there can be only a Queſtion of Fact, 
whether ſuch Deed was made or not ? The Matter is proper for the De- 
termination of the Jury. 

Wherever the Matter ſpecially pleaded in an Action of Treſpaſs Vi et 
Armis does in Effect totally bar the Plaintiff's Right of Action, it is not 
neceſſary for the Defendant to give Colour: Becauſe as the Queſtion in 
ſuch Caſe can only be, whether ſuch Matter did in fact exiſt or not? This 
is a proper one for the Determination of the Jury. : 

If any Matter of Eſtoppel is pleaded in Bar of this Action, it is not 10 Rep. go. 
neceſſary for the Defendant to give Colour. Leyfield's Caſe. 


Dear. Pl. 77. | 


If the Defendant juſtifies the having ſeized Goods, for the Taking of 10 Rep. go. 


which this is Action is brought, as a Wreck, it is not neceſſary for him to Leid 'sCaſs. 


give Colour; for it is not material whoſe theſe Goods were. 
If this Action is brought for the Taking away of Corn which has been 10 Rep. 91. 
{et out for Tithes, the Defendant need not give Colour; for when Corn Leyfeld sCaſe 


2 been once ſet out for Tithes, it is not material whole Froperty it be- 
ore was. 
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2 Roll. Rep. If the Defendant in this Action derives Title to himſelf by divers mean 
140. Allens Conveyances, and gives Colour to the Plaintiff under a Deed from the 
FOG Perſon who made the laſt of theſe Conveyances by which nothing paſſed, 
this is not good Colour; for he ovght to have given Colour under the 
Perſon who made the firſt of them. 
Bid. If the Defendant in this Action pleads, that the Plaintiff claims under 
Colour of a Feoffment by which nothing paſſed, this is not good Colour: 
Becauſe a Feoffment implies Livery ; but if he had pleaded, that the Plain- 
tiff claims under Colour of a Deed of Feoffment, it would have been good. 
3 ary wy It has been held, that if the Defendant has omitted to give Colour in 
Fidgr. this Action, the Plaintiff can only take Advantage of the Omiſſion by a 
ſpecial Demurrer, it being an Omiſſion of a Matter of Form only. 


4. Df the Replication. 


1. In the General. 
Lutw. 1384. Wherever the Defendant in an Action of Treſpaſs Vi et Armis has juſtified 


Rodeway and the Commiſſion of the Treſpaſs charged, the Plaintiff cannot reply de 


Louder. 2 


1 uria ſua propria without the general Traverſe, which is ab/que tali Cauſa: 


Cro. Fac. 599, For as the Cauſe of Juſtification pleaded by the Defendant is not ſufficiently 
diaenied, by replying de injuria ſua propria, an Iſſue cannot be properly 


taken unleſs a Traverſe is added. | | 
And in many Caſes the general Traverſe is not ſufficient in the Repli- 
cation in this Action: But the Plaintiff muſt traverſe the Matter ſpecially 
pleaded by the Defendant. | 1 . 


[ 
0 


It is not well ſettled, in what Caſes a ſpecial Traverſe is neceſſary, where 


the Plaintiff in an Action of Treſpaſs Vi et Armis replies De injuria ſua 
propria. | | | 


Bro. De ſm In ſome Books this Diſtinction is taken, that if the Defendant in this 


Tort, pl. 18. Action has only pleaded a Matter in Pais in his Juſtification, the Plaintiff 
may reply de injuria ſua propria and add the general Traverſe : But that 
8 Rep, 67. if the Defendant has pleaded any Matter of Record in his Juſtification, 
2 Leon. 8 1. this, provided it is material, muſt be ſpecially traverſed by the Plaintiff, 

| the Jury. as bo 4 

e But there are many Caſes that do not coincide with this Diſtinction. 

Bro. Deſm And it is laid down as clear Law in the ſame Books, that if the De- 
Tort, pl. 18. fendant in this Action has juſtified under any Title or Power derived from 


2 _ pl. 50, the Plaintiff himſelf, as a Leaſe, Licence or Command, the Plaintiff cannot 


12 Med. 58 1. it not being proper that a Matter of Record ſhould be determined by 


2 Ky. 67. reply de injuria ſua propria and rely upon the general Traverſe ; but ſuch 
2 Leon. 81. Leaſe, Licence or Command, muſt, if it is material, be ſpecially traverſed, 


12 Mad. 581.yet neither of theſe is Matter of Record. = | | 
Co. Entr. 643. It is alſo laid down, that if the Defendant in this Action has juſtified un- 
Salk. 628. der any General Statute, the Plaintiff may reply de injuria ſta propria 


12 Mod. 582. abſque tali Cauſa, without traverſing this Statute ſpecially, although it is 


Matter of Record. 


Bro. De ſon And however it may formerly have been doubted, it ſeems to be 


Tort, pl. 16. now ſettled, that if a Defendant in this Action has juſtified under the 


p17. Warrant of a Juſtice of the Peace, this although not a Matter of Record 
Finch Law 8 


30. muſt, if it is material, be ſpecially traverſed by a Plaintiff, who replies 
12 Med, 582. de injuria ſua propria. | _ 
8 Rep, 67. Another 'Diſtinction has been taken in ſome Books, which is, that 
Crogate'sCaſe. where the Matter pleaded in Bar of an Action of Treſpaſs Vi et Armis 
Dear. Pl. i 15. amounts only to an Excuſe of the Treſpaſs. charged, as if the Defendant 
has pleaded Son Aſſault Demeſne, the Plaintiff may reply de injuria ſua pro- 
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Treſpaſs Vi et Armis. 


pria and rely upon the f general Traverſe: But chat where the Matter 
pleaded by the Defendant amounts to a Juſtification of the Treſpaſs charged, 
this muſt, if it is material, be ſpecially traverſed. 

And in Support of this Diſtinction it is in theſe Books laid down, that 
if the-Defendant in this Action has juſtified under. a Licence, either in Law 
or Fact, this muſt, if it is material, be ſpecially traverſed. 


If the Law had been really ſo, that every Licence in Law or Fact, un- 


der which the Defendant in this Action has juſtified, muſt, if it is material, 


be ſpecially traverſed, this Diſtinction would perhaps. have e 
all Caſes... 


But the Law ſeems to be quite otherwiſe, 


For it is in other Books laid down, that if the Defendant in his $a, 628. 


by the Common Law or by a Statute, the Plaintiff may reply de injuria 5 
ſua n abſque tali Cauſa, without ee this Licence ſpecially. 


Action has juſtified under a general Licence in Law, which is given either 12 Med. 582, 


583. 


Finch Law 


395- 
Co. Entr. 643. 


And in one of theſe it is ſaid by Holt Ch. 1 that the Caſe of entering ts 1 582. 


to ſee Waſte, which is cited by Coke Ch. J. in Crogate's Caſe, was de- Chancey and 
termined upon ſome particular Reaſon, and not upon any general Princi- un. 


ple of Law. 


The true Diſtinction ſeems to be, that if the Defendant in an Action 
of Treſpaſs Yi et Armis has pleaded any ſpecial Matter in Excuſe of the 
Treſpaſs charged, or has juſtified the Commiſſion of it under any ge- 


neral Licence in Law, the Plaintiff may reply de injuria ſua propria and 


rely upon the- general Traverſe ; but that where the Defendant has juſtified 


under any particular Licence, either in Law or Fact, this muſt, if it is 


material, be ſpecially traverſed. 


If the Defendant in this Action has pleaded Son Aſſault Demeſne, the 8 Rep. 67. 


Plaintiff may reply de injuria ſua propria abſque tali Cauſa : becauſe the 
Plea in this Caſe amounts only to an Excuſe of the e 


Crogate'sCaſe, 
Doctr. Pl 115. 
Finch Law 


395- | 
If ho Defendant in this Action has jollißed under a Lincs given by Co. Entr. 643. 


a Statute to all Perſons, it is not neceſſary for the Plaintiff to traverſe 8%. 628 


this Statute ſpecially : Becauſe the Juſtification in this Caſe is under a ge- 


neral Licence in Law. 


If the Defendant in this Action has juſtified the Arreſting of a Man for 
a Breach of the Peace, as being a Conſtable, the Plaintiff may reply de , 


12 Mod. 5 82. 


* Mod 582. 


e and 


injuria ſua propria abſque tali Cauſa; becauſe the Defendant has in this Gary 3 


Caſe juſtified under a Licence in Law given to all Conſtables. 


395. 


But if the Defendant in this Action has juſtified under a Licence founded Finch Law 
upon a Right to an Intereſt or Eaſement in the Locus in Quo, the Plaintiff 396. 


8 Reb. 
cannot reply de injuria ſua propria abſque tali Cauſa: But as this is a Li- 5 


Cro. Jac. 225. 
3 Lev. 307. 


cence given by Law to the Defendant in partic ular, it muſt, if it is ma- 
terial, be traverſed ſpecially. 


67. 


If the Defendant in this Action has juſtißed under a Writ or Warrant to Bro. De us 
him directed, and the Plaintiff replies de injuria ſua propria, he mult not Tore, zl. 14. 
rely upon the general Traverſe : But this Licence, it being a Licence in . 83. 


fact to the Detendant in particular, muſt, if it is material, be ſpecially 


traverſed, 


F ey Law 


"13 "Med. 582. 
If the Defendant in this Action has ruftified under a Licence in fact, im- Finch Law 


mediately or mediately derived from the Plaintiff himſelf, the Plaintiff 396. 


cannot reply de injuria ſua propria abſque tali Cauſa: But this Licence, it 8 Rep. 67: 
being a particular one to the Defendant, muſt, if it is material, be ſpecially | 


fraver ſed. 


The general Rule of Law, that a Traverſe ought not to be multifarious 
but to be confined to ſome one material Point, does not extend to the 
general Traverſe in an Action of Treſpaſs Ji et Armis. 
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8 "Rep. 67. 
Crogate'sCaſe. 
2 Leon. 81. 
Cro. Jac. 599. 
gh. 4. 


Salk. 4. 


Dawes. 


Co. Entr. 649. 


Salk. 4. 
Haywood and 
Davies. 


Co. Entr. 651, 
Str. 1238. 


Haywood and juria ſua propria, does traverſe any Matter ſpecially, he muſt conclude 


Cary and Holt. a Poſſeſſion, and the Defendant has juſtified under a Title to the Locus in 


Cro. Elix. 288. 
Poph. 1. 


Poph. 1, 2. 
Fenner and 
Ficher. 


Cro. Elix. 30. 
Herring and 
Blackloaw, 

1 Leon. 78. 
Lutw, 1 343. 


Pyer 171. 
1 Jon. 35 2. 
Cro, Car. 384. 


1 Jon. 352. 
Key and Coke. 
Dyer 171. 


Cro. Jac. 594 
Richman and- 
Cox, Trin. 
18 Zac. 1. 


Lute. 1 399. 


. Huſtler and 


Raines, Trin. 


5 V. z. 


Lutab. 1399. 
Huſtler and 
Raines. 


1 lift, 126. 


For if the Juſtification of the Defendant in this Action conſiſts of divers 
Parts, each of which would, if it had ſtood ſingle, have been traverſable 
by the general Traverſe, all theſe may be traverſed, and are in fact put 
in Iſſue thereby. 


If the Plaintiff in an Action of Treſpaſs Vi et Armis, who replies de in- 


with an Averment. 


But if the Plaintiff in this Action replies de injuria ſua propria abſque 
tali Cauſa, the Concluſion muſt be to the Country. 


If the Plaintiff in an Action of Treſpaſs Vi et Armis has declared upon 


Quo, it is ſufficient for the Plaintiff to traverſe in his Replication the Ti- 
tle ſet out by the Defendant, without ſhewing any Title in himſelf ; for if 
the Defendant had no Title he was a Wrong-doer, and then the Plaintiff 
' ought to recover upon his Poſſeſſion. 
But if the Defendant in this Action has juſtified undder a Title to the 
Locus in Quo, and it appears from the Record that his Poſſeſſion was prior 
to that of the Plaintiff the Plaintiff muſt in his Replication ſhew a Title 
in himſelf, as well as traverſe that ſet out by the Defendant 3 otherwiſe, | 
although it ſhould be found that the Defendant's Title is bad, there is no 
Ground for the Court to give Judgment for the Plaintiff. 

If the Plaintiff in an Action of Treſpaſs Vi et Armis inſiſts, in his Re- 
plication, upon a Title to the Locus in Quo, which is inconſiſtent with that 
under which the Defendant has juſtified, he mult traverſe the Title of the 
Defendant. 

If the Defendant in this Action has pleaded a Seiſin i in J. S. under whom 
he claims, the Plaintiff cannot reply a Seiſin in J. NM. under whom he 
claims, without traverſing the Seiſin alledged by the Defendant: Becauſe 
theſe Titles are inconſiſtent with each other. 

But if a Title, which is only different from that ſet out by the Defen- 
dant in this Action, is inſiſted upon by the PlaintifF in his Replication, it 
is not neceſſary for him to traverſe the Defendant's Title. 

If a Leaſe for Years, the Date of which is antecedent to the Com- 
mencement of the Defendant's Title, is replied by the Plaintiff in this 
Action to a Plea of Freehold, it is not neceſſary for him to traverſe, that 
the Locus in Quo is the Freehold of the Defendant : Becauſe the Titles of 
the Plaintiff and Defendant are not in this Caſe inconſiſtent with each 
other. 

But if ſuch Leaſe is replied by the Plaintiff | in this Action to a Plea of 
Feoffment, the Title of the Defendant muſt be traverſed : Becauſe theſe 
two Titles are inconſiſtent with each other. 

It ſeems formerly to have been doubted, whether there muſt not al- 
ways be a new Aſſignment ? where the Plaintiff in an Action of Treſpaſs 
Quare vi et Armis Clauſum fregit has not given a Name to his Cloſe, and 
the Defendant has pleaded the Common Bar, and juſtified in the Locks in 
Lo as his Freehold. | 

It has however been ſince held, that the Plaintiff in this Action has in 
ſuch Caſe an Election, either to make a new Aſſignment, or to reply 
that the Place juſtified in is his Freehold, and traverſe its being the Free- 
hold of the Defendant. _ 

But if the Plaintiff in this Action does ply to the Common Bar, 

that the Place juſtified in is his Freehold, he muſt conclude to the Coun- 

try; for although the Defendant's Plea is not expreſsly denied by the 

Replication, yet it contains Matter ſo ſufficiently negative of the Defen- 

dant's Plea, that an nie may be well taken. | ; i 
| It 


6 


I the Defendant j in an Action of Treſpaſs Vi et Armis has juſtified under 14. Raym. 
a Proceſs of an inferior Court, the Plaintiff cannot reply that the Cauſe of 233, 76. 
Action did not ariſe within the Juriſdiction of ſuch Court; for as the“ 5 
Juriſdiction thereof was not pleaded to, he ſhall not now be received to 
ſay this. x 
"If the Defendant in this Action has juſtified an Arreſt by Virtue of a Ld. Raym. 
ſufficient Warrant, the Plaintiff cannot reply that the Arreſt was not made 405» 466. 
by Virtue of this Warrant; but he ought to traverſe the Defendant's havin ne- — 
had ſuch Warrant at the Time of the Arreſt: For although the Defen-“ “ 
dant had declared, even at the Time of the Arreſt, that be atreſted the 
Plaintiff upon an inſufficient Warrant; yet if he had at that Time a ſuffi— 
cient one in his Cuſtody, he may, in Caſe an Action is brought againſt 
him for the Arreſt, juſtify under the latter. 
A the Defendant in this Action has juſtified the Taking of Corn, as ha- 57 Ro. 
ving been ſet out for the Tithe of Corn which grew in a Cloſe called A. l. 54. 
in the Pariſh of B. the Plaintiff cannot in his Replication traverſe that the 57. Trav. 
Corn grew in this particylar Cloſe ; for if it grew any where in the Pariſh age. 
of B. the Perſon intitled to the Tithe of Corn in this Pariſh had a Right 

to take it : But the Plaintiff may traverſc that the Corn grew in the Pariſh 
of B. 
If the Defendant in an Action of Treſpaſs Quare vi et Armis clan fen . 
fregit has pleaded, that being a Servant of F. S. he by the Command of . 385. 

J. S. put ſome Beaſts the Property of J. S. who had Right of Common 

there, into the Locus in Quo, the Plaintiff may reply that he put in a Beaſt 

of his own, without traverſing the having put in the Beaſts of F. S. for 

the Defendant may perhaps have put in a Beaſt of his own as well as ſome 
which were the Property of 7. S. But the Defendant may by a Rejoinder 

traverſe the having put in any Beaſt of his own. 

If the Defendant in this Action has pleaded by Way of Excuſe, that his 8 357. 
| Beaſt went into the Plaintiff's Cloſe through a Fence belonging to the Baker and 
- Plaintiff, which was out of Repair, the Plaintiff may reply that it went et. 
through another Fence, without ſaying what Fence, or traverſing its 

having gone through his own Fence: For if this Beaſt did not go 
through the Plaintiff's Fence, it is not material what Fence it went 
through. 

If the Defendant in this Action has juſtified the doing of any Thing by 3 Lev. 113. 
the Command of another, for the doing of which he had a Licence in Priageater _ 
Law, the Plaintiff cannot traverſe this Command. in his Replication be- & 2 2f 

cauſe the Pleading thereof was Surpluſage. 

It has been held, that if the Defendant, in an Action of Treſpaſs Quare vi Bro. De fon 
et Armis Clau ſum fregit, has Juſtified the entering into the Locus in Quo un- Tort, fl. 13. 
der the Command of J. S. in whom the Freehold is alledged to have been, 
the Plaintiff is not obliged to make any Anſwer in his Replication as to 

the Freehold of FJ. S. or to ſhew any Title in birmſelt; Becauſe it is ſufficient 
for him to traverſe the Command. | 

But it is laid down in other Books, that it is neceſſary for the Salk. 167, 

Plaintiff to give an Anſwer in ſuch Caſe as to the F reehold ; for that the 6 Rep. 24. 


* 
- , 


Command is not traverſable. Diockr. Pl. 35 2. 


And it is in one of theſe ſaid, that a traverſe of the Command would Salk. 107. 
in ſuch Caſe be an Admiſſion that the Frechold in the Locus in Quo was Trevillian and 
in J. S. and conſequently it would totally deſtroy the Plaintiff's Right J. 
of Action: Becauſe the Injury in this Caſe has not been done to the 
Plaintiff but to F. S. 

But if the Defendant, in an Action of Treſpaſs Vi et Urmis, has juſti- Salt. 109. 
fied the diſtraining of a Beaſt Damage: feaſant by the Command * J. S. Trevillianand 
in whom a Right of diſtraining it is alledged to have been, the Plaintiff Os 


may traverſe this Command i in his Replication; for although i it is thereby 2 Leon. 1 96, 


. admitted 14 Henn. 309: 
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admitted that J. S. had a Right to diſtrain, the Defendant, unleſs he had a 4 
Command from J. S. to do this, has done an Injury to the Plaintiff. 
Co. Flix. 14. It is ſaid, that if a Defendant in this Action has juſtified as Bailiff 


The Earl of of F.S, the Plaintiff cannot ſpecially traverſe his having acted as Bailiff 
ve. of J. S. for that he can only reply de injuria Long propria Pre tali 
0 


Cauſa : 


1 Leon, 50. But it is in other Books laid down, that the having aQted as Bailiff of 
2 Leon. 196, J. S. may in ſuch Caſe be ſpecially traverſed. | 


* ** — "4 


216. 


3 Leu. 20. 


3 Lev. 20. If a Defendant in this Action has 5utified the Taking of a Diſtreſs as 
Dotjon and Bailiff of J. S. the Plaintiff cannot reply that the Defendant did it without 
* ny; the de of F. S. but he ought to traverſe his having acted as Bailiff 


of J. S. for as a Bailiff has a general Authority to — an expreſs 
Command was not neceſſary. | | 


2. Ok making a new Afignment. 


_ 
A new Aſſignment in an Action of Treſpaſs Vi et Armis is an Aſcer- 
tainment, by the Plaintiff in his Replication, of the Place where, or the 
| Time when, the Treſpaſs charged in his Declaration was committed. 
Bro. Treſp. It follows, that if a Name has been given to the Place, where the Treſpaſs 
pl. 224. pl. jg charged to have been committed, in the Declaration, there can be no new 
. TO Aſignment made as to the Place in the Replication in this Action. 5 
Nor is it neceſſary to make one; becauſe the Place is in ſuch Caſe ſuf- 
ficiently certain. ; 
Salk. 453. If the Plaintiff, in his Declaration in an Action of Treſpaſs Quare vi et 
Helvis and Armis Clauſum fregit, has charged the Breaking of his Cloſe in the Pariſh of 
_ ” 110, B. and the Defendant has juſtified the Commiſſion of the Treſpaſs in a Cloſe 
Be. 119. in this Pariſh named in his Plea, which is his Freehold, the Plaintiff may 
in his Replication make a new Aſſignment as to the Place. | 


Fall. 453. And it is neceſſary for the Plaintiff ſo to do; for if he takes fue upon 


Helwvis and 


ea oþ the Defendant's Plea, and it is proved at the Trial, that the Treſpaſs was 
| am | 


6 Mod, 119; committed in any Cloſe in the Pariſh of B. which | is the Freebold of the 
Defendant, there muſt be a Verdict for him : Becauſe as the Plaintiff has 
not aſcertained his Cloſe, he is precluded from giving Evidence of any 
Treſpaſs committed therein. 

Dyer 23. But if in ſuch Action the Treſpaſs is charged in a Cloſe in the Pariſh of 

An. B. belonging to the Plaintiff; and the Defendant has juſtified the Commil- 
ſion of the Treſpaſs | in ſix Acres in the Pariſh of B. which are his Freehold; 
and the Plaintiff replies that the Locus in Quo is fix Acres in B. which 
are his Freehold ; and it appears that the Plaintiff has fix Acres in this 

_ Pariſh, and the Defendant other ſix Acres; the Defendant ſhall not be al- 
lowed to prove that the Treſpaſs was committed in his fix Acres: But his 
Plea ſhall be intended to relate to the ſix Acres of the Plaintiff, | 

Did. Nor is it in this Caſe neceſſary for the Plaintiff, as the Defendant has 

not aſcertained his ſix Acres by giving a Name thereto, to ſhew by a new 
Aſſignment, that the Treſpaſs was committed in fix Acres different from 

| thoſe in which the Defendant has juſtified. 
1 Freem. 238, It has been doubted, whether the Plaintiff can in his Replication make 

Carth, 170. a new Aſſignment as to the Place in any. Action of Treſpals, except it be 

3 Treſpaſs Quare vi et Armis Clauſum fregit, 


Co. Fac. 141. But it ſeems to be the better Opinion, that the making of a new Aſſigh-- 


Salk. 453. ment is not confined to this Action. 
1 Freem. 238, 


246. : 
6 Mod. 120. | 


It 


ö 5 
Alignment, a new Declaration, the Defendant may in his er plead Odibam and 


wy 


th. at * "LAGO OL ATT 
3 
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It is indeed true, that there cannot in the general be a new Aſſignment 


as to .the Place in an Action of Treſpaſs Vi et Armis, where the Treſpaſs 
charged is in its Nature a tranſitory one. 

Nor is it neceſſary to make a new Aſſignment in ſuch Caſe; becauſe the Carth. 176. 
Place is very ſeldom material. | I Alftene and 

| Hutchinſon. 

But if this Action is brought for the Taking of Goods, and the Defen- Cre. Fac. 141. 
dant has juſtified the Taking of them Damage-feaſant in a Place named in Bar and 
his Plea, the Plaintiff may by a new Aſſignment charge, that they were —_ 
taken in a Place different from that in which the Defendant has juſtified; 7, Ll 1 hl 
for by this Plea the Treſpaſs, which was in its Nature tranſitory, is made 121, 
local, and conſequently the Place becomes material. 


As only Damages are to be recovered in an Action of Treſpaſs Vi et Winch 65. 


. Armis, anew Aſſignment as to the Place is good, notwithſtanding the Treſ- Avis and 
| ou is therein charged to have been committed upon a larger Quantity of Cennie. 


nd than was mentioned in the Declaration. 
Wherever the Time is by the Defendant's Plea in an Action of Treſ- 
paſs Vi et Armis made material, the Plaintiff may in his Replication make 


a new Aſſignment as to this. 


If the Defendant in this Action has 150850 the Commiſſion of a Bat- 6 Mod. 112, 


tery at an Hour certain of the Day upon which it is charged, the Plaintiff Ti and 


may in his Replication charge a ſecond Battery at another Hour of that Lombe, 
Day, in Caſe the Defendant has been guilty of two Batteries. 


And if a Plaintiff does not in ſuch Caſe make a new Aſſignment, there Bid. 


muſt be a Verdict for the Defendant, if he is able to juſtify one Battery 


upon the Day mentioned in the Declaration, although he has been guilty 
of two Batteries upon that Day. 


If the Plaintiff in an Action of Treſpaſs Vi et Armis does in his Replica- Lutz. 1401. 


tion make a new Aſſignment, either of the Time or Place, he muſt conclude Huſtler and 
with an Averment Raines, | 


The Certainty, which is required in a Declaration i in an Action of Treſ- Ante page 190. 
paſs Vi et Armis, has been already ſhewn. 2 


It is ſufficient to ſay here, that as every Replication i in this Action is, ſo Dyer 460 


far as it contains any new Aſſignment, a new Declaration, the ſame Cer- 4non. 


tainty is required, as to that Part of it which contains a new Aſſignment, 
as is required in the Declaration. 


Every Replication in this Action being, ſo far as it contains any new Mor 40. 
a Plea Gilferent from what he had before pleaded. 5 Smith, 
. Bro. Treſp. 


pl. 3. pl. 168. 
But the Defendant | in this Action can only vary his Plea as to ſo much Co. E/ix. 8 1 2. 


of the Replication as contains a new Aſſignment; for if any Part of his Preiman and 
Plea is therein traverſed, he cannot as to this rejoin any new Matter, but Lavurenct. 
muſt ſtand by what he had before pleaded. 

A Defendant in an Action of Treſpaſs Vi et Armis cannot in his Re- 


Bro. 7 l. 
jotnder aver, that the Place or Time newly aſſigned in the Plaintiff's Re- 3 = 6 "te 
plication is the ſame as that which is mentioned in his Plea of Juſtifica- Go. Flis +355» 


tion; for he ſhall not be received to ſay, that either of theſe is the ſame, 493- 
when the Plaintiff has by making a new AMgament averred upon Record 
that it is different. | 
Nor is it neceſſary for the Defendant in this Action ſo to do: Becauſe Bro, Treſp. pl. 
the Plaintiff is eſtopped, by having made a new Aſſignment, from giving 3: #4. 168. 


any Evidence of the Commiſſion of the Treſpaſs at the Place or Time Co. Elix. 35 5, 
mentioned in the Defendant's Plea. 493. 
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a Of the Evidence in an Action of Tref- | 


pals Vi ct Armis. 


1 Ioft. 283. 8 the Time is not material in an Action of Treſpaſs Vi et Armis, 
Cro. Elix. 33. 


Evidence may be given of a Treſpaſs committed before the bringing 
5 Mad. 286. of this Action, although it was committed after the Time mentioned in 
the Declaration. 


Skin. 641, But if the Treſpaſs charged i in this Action is not laid with a Continuando, 
CET, and the Plaintiff can only give Evidence of one Treſpaſs. 
OWE, 


Salk, 19 La. Raym. 240. 


Str. 109g. If the Declaration in this Action charges a Treſpaſs with a Continuando 
Webb and to a Time ſubſequent to the bringing of the Action, Evidence may be 
2 Mad 253. given of a Continuance to the Time of bringing the Action; Becaule the 
2” Plaintiff may recover for the Continuance to this Time. 

Salk. 639. If in the Declaration in this Action a Treſpaſs is laid with a Continuands, 
Monckton and of which there cannot have been a Centinuance, Evidence may be given 
rn. pf the Treſpaſs; for as to this the Plaintiff is intitled to recover. 

Shin. 641. If the Treſpaſs charged in this Action is laid with a Continuando for the 


ien and whole Time, from the Day on which the firſt Treſpaſs is charged in the 


P k 
I Roe. Declaration until a ſubſequent Day therein mentioned, it is not neceſſary 


240. for the Plaintiff to prove a Continuance of the Treſpaſs for this whole 
Time: But he muſt prove a Treſpaſs within it; unleſs he chooſes to waive 


the Continuando entirely, in which Caſe he may give Evidence of any one 


Treſpaſs committed before the Action was brought. 

2 Bulſir. 288. If the Plaintiff in an Action of Treſpaſs Quare Vi et Armis Clauſum fregit, 
Willamore and wherein it was not neceſſary fo to do, has ſet out a Title, it is not neceſ- 
Bamford. ſary to prove this; for it may be rejected as Surpluſage. 

2 Roll. Abr. Every Abuttal of the Locus in Quo, which is ſet out in the Declaration i in 
677. , this Action, muſt be proved with ſome Degree of Exactneſs: Although it 
Dyer 161. vas not neceſſary to ſet out ſuch Abuttal. 

2 Rell. Abr. Tf the Treſpaſs is in this Action charged in a Cloſe abutting towards the 


677. Nowell South upon a Windmill in the Occupation of J. S. it muſt not only be 


and Sans} proved, that the Cloſe did abutt towards the South upon a Windmill, but 


that the Windmill upon which it did abutt was in the Occupation of J. S. 
It is not however neceſſary, that an Abuttal of the Locus in Quo 
ſhould be proved preciſely as it is laid in the Declaration in an Action of 
Treſpaſs Quare vi et Armis Clauſum fregit. 
2 Roll. Abr. If a Treſpaſs is charged in the Declaration in this Action to have been 
688. Nowell committed in a Cloſe abutting towards the South upon a Windmill, it is 
and Sand. ſufficient to prove that there is a Windmill towards the South of the 
Cloſe, although it comes out in Evidence, that there 18 a Highway be- 
tween the Cloſe and the Windmill. 


2 Roll br. Ia Treſpaſs is charged in the Declaration in this Action to have been 


678. Mildmay committed in a Cloſe abutting upon a certain Cloſe towards the Eaſt, and 


and Dean. it is proved, that the Situation of this Cloſe is towards the North of the 


Locus in Quo; yet if it be a Point or two towards the Eaſt, this is a ſuf— 
ficient Proof of the Abuttab. 


Sali. 452, If the Venue in an Action of Treſpaſs Quore vi et Armis Clau ſum fregit 
: is laid in the Pariſh of Needbam, it is not ſufficient for the Plaintiff to 


' prove the Breaking of a Cloſe belonging to him in the Pariſh of Needbam 
Market. 


2 Rell. ir. If the Declaration in an Action of Treſpaſs Vi et Armis charges the 


684. l. 6. Taking of a Stack of Corn, and the Plaintiff only proves the Taking of 


eight Comb of Corn 0 out of this Stack, he is intitled to recover for ſo much. 


If 
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If this Aion however; is brought for the cutting down of Trees, and Dyer 26, 27. 
the Plaintiff only proves a Lopping of the Trees, he is not entitled to 
recover for this. 

And it is ſaid that the Plaintiff in ſuch Action cannot recover, if it ap- 2 Rell. abr. 
pears in Evidence that the Trees were ſtubbed. 720. 

If an Action of Treſpaſs Vi et Armis is brought for the Meſne Profits of 1 Sid. 239. 
ary Premiſſes which have been recovered in Ejectment, It is ſufficient, 2 B. 367. 
whether the Action is brought in the Name of the nominal Plaintiff or of 
the Leſſor of the Plaintiff, to prove the Value of the Premiſſes; for the 
Court will not in either Caſe ſuffer the Detendant to controvert the Title of 
the Plaintiff. 

It has been held, that if this Action is brought | in the Name of the 2 Parn. 367. 
nominal Plaintiff in Eje&ment for the Meſne Profits, after a Judgment by and Gi 
Default againſt the caſual Ejector, the Leſſor of the Plaintiff cannot recover "_ 
unleſs he proves an actual Poſſeſſion of the Premiſſes in himſelf, 

But the contrary has in a very late Caſe been laid down. 

An Action of Treſpaſs Vi et Armis was brought for the Meſne Profts ar. S. Rep. 


in the Name of the nominal Plaintiff in Ejectment, after a Judgment by and Par- 
Default againſt the caſual Ejector. At the Trial of the Cauſe the Plaindff * l 


proved the Judgment in Ejectment, the Writ of Poſſeſſion and the Re- e 


turn of Poſſeſſion delivered thereupon, the Occupation of the Premiſſes by 
the Defendant, and the Value thereof. It was inſiſted that, as the Judg- 
ment was againſt the caſual Ejector and not againſt the Tenant in Poſſeſ- 
ſion, all this did not amount to Proof of an actual Poſſeſſion in the Leſſor 
of the Plaintiff: But Lord Mansfield Ch. J. before whom the Cauſe was 
tried was of Opinion that it did; and all the Judges upon the Caſe being 
referred to them concurred with him. The Opinion of the Judges which 
was delivered by Lord Mansfield was to this Effect. Although the Names of 
fictitious Parties are made uſe of in Ejectment, the Leſſor of the Plaintiff 


and the Tenant in Poſſeſſion muſt to all Purpoſes be conſidered as the 


real and ſubſtantial Parties; and if ſo the Leſſor of the Plaintiff does as | 


well obtain an actual Poſſeſſion by the Writ of Poſſeſſion, when the Judge 


ment is by Default againſt the caſual Ejector, as when it is upon a Verdict 
againſt the Tenant in Poſſeſſion. It follows as a neceſſary Conſequence 
that, although this Action for the Meſne Profits is brought in the Name 
of the nominal Plaintiff, after Judgment by Default againſt the caſual 
Ejector, the Defencant is concluded from controverting the Poſſeſſion of 


the Leſſor of the Plaintiff. 


In a Caſe reſerved in an Action of Treſpaſs Vi et Armis it was ſtated, M.s. Rep. 
that the whole Property in a certain Wall was in the Plaintiff, and that he Hawkins and 


had lately built a- Summer-Houſe upon it: But that the Defendant we 


thoſe who had lived in the Houſe in which he then lived had from Time * ” 


to Time for fifty Years paſt nailed Fruit Trees to this Wall; and the Queſ- 


tion was, if this was Evidence of ſuch a Poſſeſſion. of the Wall in the De- 
fendant as did ouſt the Plaintiff of his Poſſeſſion, and conſequently take 
away his Right of maintaining this Action againſt the Defendant for 


having nailed Fruit Trees thereto? It was held not to be ſo: And by Pratt 


Ch. J. the long Enjoyment in this Caſe would perhaps have been Evidence 
of a Licence to nail Fruit. Trees to the Wall in Caſe a Licence had 
ocen pleaded; but if this ſhould be allowed to be Evidence of ſuch an 
actual Poſſeſſion of the Wall in the Defendant as to ouſt the Plaintiff of 
his Poſſeſſion, it would tend to introduce a Confuſion of Property ; for it 
is the conſtant Practice in all Places for Perſons to nail Fruit Trees to 
the Walls of their Neighbours. The Caſe which has been mentioned, 


wherein it was held that J. S. had the Poſſeſſion of a Mine although it 


was under Ground hin the Poſſeſſion of 7. N. is not like this, In that 
Caſe J. $. had the full Poſſeſſion of the Mine, and the only Queſtion was 
whether, as his Poſſeſſion had been obtained by beginning to dig in the 
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Ground in his own Poſſeſſion, and afterwards digging ſecretly under the 
Ground in the Poſſeſſion of 7. N. it was a righttul one? But in this the 
Defendant can never have been in Poſſeſſion of more than the Surface of 
the Wall ; for the Plaintiff has all along been in the Poſſeſſion thereof, and 
did not many Years ago build a Summer-Houſe upon it. 
Cro.Eliz.493- If the Defendant in an Action of Treſpaſs Quare vi et Armis Clauſum 
Freeflon and fregit has juſtified in any Cloſe by Name, the Plaintiff, if he has made a 
Oo new Aſſignment, cannot give any Evidence of a Treſpaſs in the Cloſe juſ- 
_ tified in; for he has by making a new Aſſignment waved the Right of 
____ doing this. 355 „„ . 
1 Sid. 225. It is in the General true, that the Plaintiff in an Action of Treſpaſs Ji 
Sippora and ,, Armin cannot give Evidence of any Injury for which this Action does 


27 Jar. $34. lie : Unleſs it 1s expreſsly charged in the Declaration. 


— 


1 Sid. 225. But where an Injury for which this Action does lie aroſe ex turpi Cauſa, 
Sippora and as from debauching a Daughter of the Plaintiff, the Law for the Sake of 
CO See 534. preſerving the Chaſtity of che Record does allow Evidence of this to be 


given under the general Words in the Declaration alia Enormia. 

I one Injury for which an Action of Treſpaſs Vi et Armis does lie is 
charged in the Declaration, the Plaintiff may after proving this give Evi- 
dence of any other Injury therein charged for which this Action does not 
lie in Aggravation of Damages. | e 8 

Salk. 642. The Declaration in this Action charged the breaking and entering of 
Newman and the Houſe of the Plaintiff, and the beating of his Children; and there was 

—b general Verdict for him. On a Motion in Arreſt of Judgment it was 

ſaid, that the Plaintiff could not recover for the beating of his Children, 
| becauſe it was not alledged that he had received any ſpecial Damages fram 
thence: But it was held that the Judgment ought not to be arreſted ; Ft 
per Cur” : This Action is brought for the breaking and entering of the 
Houſe, and what is further alledged is only to ſhew the Enormity of the 
Treſpaſs. The Plaintiff cannot indeed recover any Damages in this Action 
for the Loſs of his Childrens Service, nor could he give it in Evidence 
becauſe as this is not alledged he may bring another Action for it: But 
he had a Right to give the beating of them in Evidence in the preſent 
Action, it being a Circumſtance which attended the breaking and entering 
of his Houſe, in order to aggravate the Damages. 
Str. 61. The Plaintiff in this Action declared, that the Defendant broke and 
Dix and entered his Houſe and made an Aſſault upon his Wife. A general Ver- 
Brote. dict being found for the Plaintiff, it was ſaid on a Motion in Arreſt of 
Judgment, that the Plaintiff, although he has not entitled himſelf thereto 
by laying a per quod ſervitium amiſit, would by this Verdict recover a Satis- 
faction for the Aſſault upon his Wife, which he ought not to do: Becauſe 
as the Wife did not join in this Action a Right of Action would ſurvive - 
to her, and conſequently ſhe might, notwichſtanding the Recovery of the 
Huſband in the preſent Action, hereafter bring another Action for the 
fame Injury. The Rule for arreſting the Judgment was diſcharged ; Et 
per Cur : The Plaintiff in this Action may join that in his Declaration, in 
order to aggravate the Damages, for which he cannot recover fingly, and 
for which another Perſon may have a Right of Action. 
And in this laſt Caſe the Caſe of Newman and Smith juſt now mentioned 
ih was recogniſed to be Law. | 

Wh Every Thing which amounts to a Denial of the Right of Action may 

-obh | | be given in Evidence by the Defendant in an Action of Treſpaſs Vi et 

| Armis upon the General Iſſue. e 


Bro. Gen. 17, A Leaſe for Years may be- given in Evidence in an Action of Treſpaſs 
pl. 82, Quare vi et Armis Clauſum fregit upon Not guilty : Becauſe this, which is 
| a Denial of the Poſſeſſion of the Plaintiff, amounts to a Denial of the 
Right of his Action. —_— A 


3 . But 


# 


Lreſpaſs Vi et Armis. 215 

But a Leaſe at Will cannot in this Action be given in Evidence on Not Bro. Gen. I. 
guilty: Becauſe this which may be determined whenever the Leſſor pleaſes 24 82. 
amounts only to a Licence, and conſequently as it does not deny the Right 
of Action it ought to have been pleaded ſpecially. 

This Action was brought for breaking the Cloſe and eating the 1 Jer. 388. 
Germins of the Plaintiff there growing. It appeared that the Defendant Cerec and 
claimed under a Leaſe for Years in which there was a Reſervation of all 8 
the Trees, that many of theſe had been cut down, and that the Germins, 
for the eating of which by the Defendant's Cattle this Action was brought, 
grew from the Roots thereof. It was held that as the Defendant, who 
had a Right of depaſturing his Cattle in the Locus in Quo, could not pre- 
vent their cating theſe Germins, the Right of eating them might be given 
in Evidence on the General Iſſue, becauſe it amounted to a Denial of the 
Right of Action. 5 | 0 5 | 

If an Action of Treſpaſs Vi et Armis is brought for the taking of a 1 5. 283. 
perſonal Chattel, the Defendant may upon Not guilty give in Evidence Bre. Gen. //. 
2 Gift thereof by the Owner: Becauſe this amounts to a Denial of the ?“ 46. 

Plaintiff's Property, and is conſequently a Denial of the Right of 
Action, e | | | | 

But the taking of a perſonal Chattel as a Deodand cannot be given in Sr. 6r. 
Evidence by the Defendant in this Action on Not guilty, becauſe as this Phe and 
does not amount to a Denial of the Plaintiff's Property in ſuch Chattel it Mull. 
ought to have been pleaded ſpecially, and then the Plaintiff would have 
had an Opportunity of giving an Anſwer to it. | 
If one Tenant in common brings an Action of Treſpaſs Quare vi et Salt, 4. Hay- 
Armis Clauſum fregit againſt another, the latter may upon Not guilty give orgy 
it in Evidence that he is Tenant in common with the Plaintiff; for this 1 8 8 


* 


amounts to a Denial of the Right of Action. 


But if one Tenant in Common brings this Action againſt J. S. J. S. can- Bid. 
not on Not guilty give it in Evidence, that F. N. who is not named in 
the Writ is Tenant in Common with the Plaintiff: Becauſe he ought to 
have pleaded this in Abatement. 5 


7 


If one Joint Tenant brings this Action againſt another, the latter can- 1 Very. 214. 


not upon Not guilty give it in Evidence that he is Joint Tenant with the 7 Med. 105. 
Plaintiff; for this ought to have been pleaded in Abatement. FE. 


It is in the Gencral true, that the Defendant in an Action of Treſpaſs 1 I. 283. 
Vi et Armis cannot give any Thing in Evidence upon Not guilty, which Salk. 287. 


amounts either to a Juſtification, an Excuſe, or a Difcharge of the Treſ- '* oc, $777 


pals; for every ſuch Matter, becauſe it amounts to a Confeſſion of the 
Treſpaſs, ought to have been pleaded in Bar of the Action. 


A Licence cannot in this Action be given in Evidence on the Ce. Elix. 245. 


General Iſſue; for the Defendant ought to have pleaded this in his 7 apy wad 


General Fiher. 
Juſtification. Wn Fed; 


n 8 pl. 295. 
The Defendant in this Action cannot give it in Evidence upon Not 1%. 283. 
guilty, that his Beaſt eſcaped into the Plaintiff's Cloſe through the Fence Keilw. 203. 
of the Plaintiff which was out of Repair: Becauſe he ſhould have pleaded | 
this in Excule % one nl no en eng 
A Releaſe cannot be given in Evidence by the Defendant in this Action Jerk. Cent. 
on Not guilty : Becauſe this which confeſſes the Treſpaſs ought to have 280. 
been pleaded in diſcharge thereof. | 
But the Defendant in an Action of Treſpaſs Vi et Armis is in many 
Caſes enabled by Statutes to give the ſpecial Matter, although it amounts 
to a Juſtification of the Treſpaſs, in Evidence on Not guilty. | | 
By the 7 Fac. 1. c. 5. it is enacted, * That if this Action is brought 
againſt any Juſtice of the Peace, Mayor or Bailiff of any City or 
** Town corporate, Headborough, Portreeve, Conſtable, Tithing Man 
or Collector of any Subſidy for any Thing by him done by Virtue or 
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08 Reaſon of bis 0 Office or againſt any othes Perfog for any Thirg by 
ce him done in Aid or Aſſiſtance of, or by the Commandment of either of 
& theſe touching or concerning his Office, it ſhall be lawful for the De- 
„ fendant to plead the General Iſſue, and to give any ſpecial Matter! in 
Evidence, which had it been pleaded would have been ſufficient in Law 
&* to have diſcharged ſuch Defendant of the Treſpaſs.” _ 
And by the 11 G. 2. c. 19. par. 2. it is enacted, * That if this Action 
& js brought againſt a Perſon intitled to Rents or Services of any Kind, or 
& his or her Bailiff, Receiver or other Perſon, relating to any Entry by 
& Virtue of this AR; or otherwiſe, upon any Premiſes chargeable With 
% ſuch Rents or Services; or to any Diſtreſs or Seiſure, Sale or Diſpoſal 
46 of any Goods or Chattels thereupon ; it ſhall be lawful for the Defen- 
e dant in ſuch Action to plead the General Iſſue, and to give the ſpecial 
Matter in Evidence any Law or Lge to the contrary notwith- 
DEAD — Cr Oe reads 
And without -artlcalarly mentioning any more of theſe Acts of Parlia = 
ment, it may in the General be obſerved, that in almaſt every one which Y 
has of late Years been made for the amending of a Highway, or for the 
doing of any other Thing which is of publick Concern there | is a i Clauſe 
to the ſame Effect. 
6 Mod. 135. The Defendant in an Action of T reſpaſs Vi et Armis cannot give any 
Dove and Thing in Evidence upon the General Iſſue, which mighthave been pleaded 
3 in Bar of this Action not even in Mitigation of Damages. 
But ſome Things, which are not pleadable in Bar of this Action, may 
be given in Evidence by the e 00 che General Iſſue in Mitiga- 
tion of Damages. 
Bro. Gen. II. Tt is no Plea in Bar of this Action, Thar as Goods for the taking of 
pl. 11. pl. 15. which it is brought have been reſtored to the Plaintiff: But this may be 
_— given in Evidence by the Defendant on the General Iſſue in Mitigation of 
Damages; for although the Plaintiff is intitled to recover in this Caſe, he 
ovght only to recover Damages for the taking of theſe Goods and for 
| the detaining of them until they were reſtored. 
12 Med. 441. If this Action is brought by a rightful Executor egenft an 83 de 
fon tort, the latter cannot plead Payment of the Teſtator's Debts to the 
Amount of all the Aſſets which came to his Hands in Bar thereof: But 
he may give this in Evidence on the General Iſſue in Mitigation off 
F | 
12 Med. 232. Tf this Action is vidughe by a Huſband for criminal Converſation with 
2 and his Wife, the Defendant cannot plead in Bar thereof that he had a Licence 
Os for this from the Huſband, becauſe no Man has a Power to grant ſuch 
Licence ; or that the Wife was a lewd Woman: But he may give elther 
of theſe in Evidence on the General Iſſue in Mitightion of N 
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Trial. 


RIAL is the Examination of ſome Matter in Queſtion be- 
tween two or more Parties according to the Law of the 


5 As divers Things, which might have been treated of under 
this Title, have already been treated of under the Titles Aion Local 
and Tranſitory, Bill of Exceptions, Caſts, Damages, Demurrer, Evidence, 
Indi#ment and Jurors, it would be improper to repeat any of theſe. 
And in Conformity to the Plan of this Work, ſome other Things which 
would have fallen very well under this Title, as Verdict, Wager of Law 
and Writ of Enquiry, ſhall be reſerved for their reſpective Titles. 
_ . There are ſome antient Methods of Trial, which it would by no 
Means have been foreign to the preſent Subject to have given an Account 
of: But as this has been very well done by divers Authors, and nothing 
new can be thereto added, it has been thought unneceſſary to treat of any 
Method of Trial which has for many Years been totally diſcontinued. 


: It will therefore be ſufficient to conſider under this Title 


(A) What is to be tried by the Court. 

(B) What is to be tried by the Recozd, - 

(C) Of a Failer of Recow. TY 

(D) What is to be tried by Jnſpeffton, — 5 

(E) What is to be tried by Certificate, 5 

(F) What is to be tried by the Court upon the Examination 

of Witneſſes. 5 „„ 

(G) What is to be tried by a Jury. 

(H) Ok a Trial at Bar. . 

(1) Ok a Trial at Niſi Prius. 

(K) Df a Trial with Pꝛoviſo. 8 

(L) Ok giving Notice of Trial. 
(M) Ok countermanding a Trial. 

(N) Ok putting off a Trial. 

(O) At what Time an Jndi#ment may be tried. 


(P) Df the Yanner of pꝛoceeding where ſeveral Iſſues are 
to be tried. | 


(Q Or granting a new Trial, 


1 


1. In the General. 

2. After a Trial at Bar. | 

3. For any Defect or Miſtake in the Judge before whom 
the Cauſe was tried. 


You V — 2 4. For 
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For any Defect, Miſtake or Fault in the Jury who wied 


the Cauſe. 


5. For any Neglect or Miſtake in the Counſel or Attorney in 
the Cauſe. 


6. For any Neglect, Miſtake or Fault in a party to the Cauſe 


or one of his Witneſſes. 
In an Indictment or Information. 
8. In a penal Action. 
9. In ſome other Actions. 


(4) What is to be tried by the Court. 


1 It. 125. E ERY Queſtion which ariſes concerning any Matter of Law, is to 
be tried by the Court in which the Cauſe dependeth. 


Ibid. It is agreeable to common Senſe, that Cuilibet in arte ſua perito eſt Cre- 
dendum; and it is a known Maxim of Law, that ad Null ionem Juris non 

reſpondent Juratores 

Bro. Trial, It is the Province of the Juſtices to determine what the Meaning if any 

. Word or Sentence! in an Act of Parliament is. | 

2 Inſt. 611. 

wh Trial, If a Queſtion ariſes, whether a certain Sentence is a Maxim of Law ? 

7 LS 


This is to be determined by the Juſtices. 


1 loft. 56. If a Man who was ſeiſed of a Houſe for Life had at the Time of his 


Death any Goods therein, his Executors or Adminiſtrators ſhall have free 


Ingreſs and Egreſs to fetch them away in a reaſonable Time; ; and the Jul- 


tices before whom the Cauſe dependeth ſhall L judge what is a reaſonable 
Time. 


Bid. The Reaſonableneſs of a Fine, which has been aſſeſſed by the Lord of a 


Manor on the Admiſſion of a Tenant to a Copyhold Eſtate, ſhall be dil- 


cuſſed by the Juſtices vpn the Circumſtances of the Caſe appearing to 


them. 


Bro. Trial, If a Queſtion ariſes concerning the Exiſtence of a general Cuſtom of 


75 1 the Realm, this is to be determined by the Juſtices : Becauſe every gene- 
: ' 5/3 ral Cuſtom is a Part of the Common Law. 


Bro. Trial, It is in the General true, that if a Queſtion ariſes concerning the Exiſt- 
$4. 143. ence of a Cuſtom of a particular Place, it is to be tried by a Jury. 
. 77 74. But if a Queſtion ariſes, whether a Cuſtom of the City of Lan ex- 
2 Roll. Abr. 


579, 5% and Aldermen. 
1 bt. 225. The Queſtion, what is the legal Effect of a Deed ? Is to be tried by the 


N Court; becauſe this depends upon the Conſtruction of the Deed. 
Eren. 1465. 0 . „ 
1%. 3 But if the Queſtion be, whether a Deed has been ſealed and delivered? 


This which depends upon a Matter of Fact is to be tried by a Jury. 


It is the Province of a Jury to try the Fact, whether any Raſure or In- 
terlineation in a Deed was made before the Delivery thereof? 


ths 


Bid. 
| any Thing Material? Is to be tried by the Court. 
9 Rep. 30. 


Jeu 6 
re ef dere Every Queſtion concerning the Practice of a Court is to be tried by 


40 Maicula's the fame Court; for the Practice of every Court is the Law of ſuch 
Caſe. Court, 
12 Mod. 572, 


573. 


(B) That. 
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(3B) What is to be tried by the Recozd, 


F a Queſtion ariſes concerning any Matter of Record, this can only be o Rep. zo. 
tried by the Record itſelf. Abbat of Stra- 


ta Marcella's 


Caſe. 1 Rp. 317: 2 Roll. Ar. 574. 


The Reaſon is that a Record imports ſuch Verity in itſelf, that no 1 . 117. 
Averment contrary thereto is to be received. The receiving of any ſuch /**: Cent. 99. 
Averment would alſo be attended with great Inconvenience; for if one 
Averment could be received in order to contradict a Record, another might 
afterwards be received in order to contract the ſecond Record, and ſo 
this might go on ad Inſinitumi. 

In every Caſe where Iſſue is joined upon the Plea of Nil ticl Record, Bro. Trial, 
the Trial muſt be 18 the Record. Dl. 3 

| 2 Roll. Abr, 


. 
If a Queſtion ile concerning a Privilege claimed by 'a City or 7; "ial fer pats 


Borough under a Charter, this is to be tried by the Record of the. 15. 
Charter. 4 
The Queſtion, whether a Man is an Attorney ? Is to be tried by the 8% 56, F. 
Record of the Court in which the Attornies thereof are inrolled. _ and Cale. 
ha TOY | | | Bro. Trial, 
l. G. Ia. RG, 178. 


The Queſtion, whether an original Writ was ſued out ? is not to be Hob. 224. 


tried by the Record: Becauſe until a Return is made thereto the Writ does P and 
not become a Matter of Record. Stafford, 


If the Queſtion be general, whether the Defendant did appear ? This is C.. Eliz.131, 
to be iried by the Record: Becauſe every e ought to be enden Hoe and Mar. 


on the Record. fall. 


But if the Queſtion be, whether the Defendant did appear at a Day c. certain? Aid. 
This is to be tried by a Jury: For it is not neceſſary that the very Day of 
Appcarance ſhould be entered on the Record. 

If the Queſtion however be, whether a Perſon was rendered at a Day Hal. 210. 
certain in diſcharge of his Bail? This is to be tried by the Record: Be- Helly and 

cauſe the very Day of the Render ought to be entered on the Record. Cs 

If the Queſtion be, whether a Decd was inrolled ? This ſhall be tried 4 Rep. 71. 
by the Record. Hynde's Caſe, 

But if the Queſtion be, at what Time. a Deed was inrolled ? This 4 Rep. 71. 
is to be tried by a Jury; becauſe it is not neceſſary, nor was it formerly Had, Caſe, 
the Practice, to mention the Time of inrolling a Deed in the In- Null. Rep. 
rollment. 2 

If the Queſtion be, whether 7. S. was Sheriff of the County of A.? This ꝙ Rep. 31. 


is to be tried by the Record: Becauſe every Sheriff is appointed by Let- 2 bot of Stra- 
ters Patent which always are of Record. 8 3 
a 


But the Queſtion whether 7. N. was Under-Sheriff to 7. S. is to be Bro. Trial, 
tried by a Jury ; for the Appointment of an Under- Sheriff is by Matter! in 2 113. 
Pais and not by Matter of Record. 

If a Sheriff who has returned a Cepi corpus, aſterwards pleads to an 2 Rell. 4br: 
Action of Eſcape that the Party never was in his Cuſtody, the Queſtion, 574: 2% 7. 
Whether he has ever been in his Cuſtody ? is to be tried oy. the Record of - 
the Return. 

But if a Sheriff who did in fact arreſt 5 S. returns non eſt invents, 2 Pull. the: 
the Queſtion, whether F. S. was arreſted? is to be tried by a Jury : Be- 574+ . 8. 
cauſe it does in this cale appear from the Return that he has been 
arreſted. I 
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: Roll. Ar. If a Man juſtifies the 1 done any Thing as a Juſtice of the "TN 

574. .9- the Queſtion, whether he was a Juſtice of Peace? is to be tried by the 
Record of the Commiſſion of Peace. 


9 Rep. 31. If the Queſtion be, whether a Man has a Right to a Peerage by Crea- 


Abbot of Stra tion? This is to be tried by the Record of the Letters Patent creating him 
ta Marcella's a Peer. 


Caſe. | 
Ld. Raym. 14. 12 Mod. 57. 


Ld. Raym. 14. But if the Queſtion be, whether a Man has a Right to a Peerage by 
Rex and Deſcent ? This is to be tried by a Jury: For it can never appear from 6 
2 7 Record, that the Perſon now claiming the Peerage is deſcended from the 
5 57. Perſon who was firſt created a Peer by Letters Patent. 

Palm. 524. If a Matter of Record is only laid by Way of Inducement to a Matter 
Bigg and of Fact, the Trial of ſuch Matter is not to be by the Record but by 


Wharton. a Jury. 


i il. 117. Every Queſtion concerning the Proceedings of a Court which i is not a 


Court of Record, is to be tried by a Jury. 
Trial per pais If a Queſtion ariſes concerning a Decree of the Court of Chancery, 
156, this is to be tried by a Jury ; for the Court of Chancery 1 is not ſo far as it 
is a Court of Equity a Court of Record, 


O Of a Faller of Recozd, 


Bro. Feil. of WW HEREVER an Iflue is joined upon Nul fiel Record, a Day is 
Record, pl. 2 given to the Party who pleaded the Record to bring it in; and if 
there is a Failer of Record the Conſequence is a Judgment againſt him. 


There are two Sorts of Failer of Record: One where the Record 


pleaded is not brought in at the Day given for the bringing of it in; the 
other where there is a Variance i in the Record brought in from that which 
is pleaded. 

In ſome Caſes the not bringing i in of the Record at the Day is a Failer 
of Record : In others it is not. 


Bro. Fail, of If the Record pleaded be a Record of the fav Court, and this is not 


Record, pl. 2. brought in at the Day it is a Failer of Record: Becauſe it was in the 


Power of the Party to bring it in. 
Bro. Fail. of So if the Record pleaded be a Record of a ſuperior Court, and this is 
Recerd, pl. 3. not brought in at the Day it is a Failer of Record: Becauſe, as a Certiorari 
could not be ſent from the Court in which it is pleaded for removing the 
Record of a ſuperior Court, it was incumbent upon the Party who pleaded 
it at his Peril to have brought it in; and it was moreover in his Power 


to have removed the Record by a Certiorari into the Court of Chan- 


cery, and afterwards to have brought it by a Mittimus from the Court of 
Chancery into the Court in which it is pleaded. 


id. But if the Record of an inferior Court be pleaded, and a Certiorari 


has been ſued out from the Court in which it is pleaded to the inferior 


Court, and the Record is not returned at the Day, it is no Failer of Re- 
cord; becauſe the Party who pleaded it bas not been guilty of any Neg- 
lect: But it is his Duty to ſue out an alias Certiorari, and afterwards a 
Pluries, and ſo to continue the Proceſs until a Return is made. 


Bro. Fail. of If it appears when the Record is brought in, that ſome immaterial Part 


Record, pl. 4. of it was not ſet out in the Pleadings, this is not a Failer of Record; for 
it was not neceſſary, that any more of the Record ſhould be {ct out by 
the Party who pleaded it than was material for him, 
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ed in any material Part is a Failer of Record. 


Trial. | | 22T 


If a Man has pleaded a Record of a Recovery of one Acre and the Re- Bro. Fail. of 
cord brought in is of a Recovery of two Acres this is not a Failer of Record, N. A 
Record; for if two Acres were recovered one certainly was. 

If a Man has declared upon a Recognizance of F. S. and it appears from Vid. 
the Record brought in that J. S. and F. N. and each of them were bound 
for the whole Sum mentioned in the Recognizance, this is no Failer of 
Record : Becauſe it was ſufficient to ſhew that J. S. was liable by the Re- 
cognizance to the whole Sum therein mentioned, 


A Variance in the Record brought in from the Record pleaded in any 
immaterial Part is not a Failer of Record. 

I a Record of Outlawry of the Plaintiff at the Suit of J. S. be pleaded, Bro. Fail. of 
and the Record brought in be of Outlawry of the Plaintiff at the Suit of Recora, p/. 1. 
J. M. this is not a Failer of Record ; for the material Thing here is if 


there be any Judgment of Outlawry of the Plaintiff, nor is it material 


at whoſe Suit ſuch Judgment was pronounced. 
If the Record brought in varies from the Record leaded as to any Con- Hag. 1 
79: 
tinuance or proceſs this is not a Failer of Record; becauſe neither of theſe Coachman and 
is a material Part of the Record, Halley. 


But the leaſt Variance in the Record brought i in from the Record plead- 

It a Man pleads a Record of a Recovery againſt him by the Name 1 Barn. 333. 
of Curphey, and the Record brought i in be of a Recovery againſt a Perſon Feg/cten and 
of the Name of Scurffee this is a Failer of Record: Becauſe it does not Lerch. 
appear to be a Recovery againſt the ſame Perſon. 

And for the ſame Reaſon if a Record of Outlawry of the Plaintiff by Bro. Fail. of 
the Name of J. S. Knight be pleaded, and the Record brought in be of Record, pl. 11: 
Outlawry of the Plaintiff by the Name of 4 S. Eſq; this a Failer of 
Record, 

If the Record of Outlawry brought'1 in varies from the Record of Out- Dyer 187, 
lawry pleaded as to the Day of the Return of the Exigent, this is a Failer 
of Record; becinle it is a material Variance. 


But if a Record of one Day of a Term be pleaded and a Record of 1 Heb. 209. 


another Day of the ſame Term be brought 1 in, this is not a Failer of the 2 and 


Record: Becauſe as a whole Term is but one Day in the Eye of the Law ow wh | 

the Vaiiavce in this Caſe is immaterial. 1 
If however the State of the Pleadings be ſuch, that the Party who has Bro. Fail. ef 

pleaded a Record of any Term ought to ſhew the preciſe Day of which Record, el. 16, 

it is and the Record brought in be of a different Day, this is a Failer of 

Record; anne it be a Record of the ſame Term. 


(D) CUhat is to be tried by Inſpection, 
I F any Perſon would ak or reverſe any Act becauſe it was done du- 
1 ring his Nonage, the Queſtion, whether he was of full Age at the 


Time it was done? is ſometimes to be tried by a Jury at other Times 


by the Court upon the Inſpection of ſuch Perſon. 
If the Act which a Perſon would avoid becauſe it was EN during 1 fe. 380. 
his Nonage was an A& in Pais, the Queſtion, whether he was of full 1 Sa, 322. 
Age at the Time it was done? is always to be tried by a Jury. 

And every Act in Pais, which is voidable becauſe it was done during 1 Int. 3 80. 
Nonage, may as well be avoided after the Party who would avoid the 


ſame is of full Age as before. 


But if any Perlon would avoid or reverſe any adicial Act of Record id. 


becauſe it was done during | his Nonage, the Queſtion, whether he was of 
W. LI I full 
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full Age at the Time it was done? is to be tried by the Court upon the 

Inſpection of ſuch perſon: For every judicial act of any Court or Judge 
of Record ſhall be intended to have been .rightly done until the contrary 

appears; and it is much more proper that it ſhould be tried by the Court 

than by a Jury whether ſuch Act has been rightly done? 

1 Bur. 206. And notwithſtanding any Diſagreement in the Books as to this Point, 
1 4%. 380. jt is the better Opinion, that there can be no Trial by Inſpection in order 
i Sd. 321+ to avoid or reverſe any judicial Act of Record after the Perſon who would 

avoid or reverſe the ſame is of full Age. 

1 IH. 380. It follows neceſſarily, that no Perſon can avoid or reverſe any Act of 
i Bulli. 206. Record becauſe it was done during his Nonage after he is of full Age. 

1 Iyſt. 380. But if there has been a Trial by Inſpection and the Perſon inſpected 
Cro. Jac. 59. js recorded to be within Age, any Act of Record may be avoided or re- 
verſed becauſe it was done during his nonage after he is of full Age. 

If the Conuſee of a fine has omitted to have it ingroſſcd, the 
ourt will upon a View of the Conuſance at the Prayer of an Infant 
Conuſor try his Age by Inſpection; in order to prevent his being preclu- 
ded from the Benefit of a Writ of Error, in caſe he ſhould be of full Age 
| before he has an Opportunity of bringing one. 95 . 
Co. Elix. 616. If a Writ of Error be brought to reverſe a Fine, and the Error aſſigned 
2 by Nonage of the Plaintiff in Error at the Time it was levied, the Queſtion, 
2 Roll. Ar. Whether he be of full Age? is to be tried by the Inſpection of ſuch 
572. pl. 2. Plaintiff. | | NR 
9 Rep. zo. | 


1 Iiſt. 380. If a Writ of Error be brought to reverſe a Recovery by Default in a real 
Action, and the Error aſſigned is Nonage of the ilaintiff in Error at the 
Time it was ſuffered, the Queſtion, whether he be of full Age? is to be 
tried by the Inſpection of ſuch Plaintift. 
1 Sid. 322, But if a Recovery has been ſuffered againſt any Perſon by Attorney, 
Raty and and upon a Writ of Error brought to reverſe it the Error aſſigned is Non- 
1 42. age of the Plaintiff in Error at the Time it was ſuffered, the Queſtion, 
% 1+ whether he was of full Age when the Warrant of Attorney was made? 
is to be tried by a Jury: Becauſe although the Recovery was a judicial 
Act of Record the making of the Letter of Attorney was an Act in 
Pais. e | ED 
10 Rep. 43. If an Audita Querela be brought to avoid a Recognizance becauſe it was 
Mary Porting- entered into during the Nonage of the Plaintiff in this Action, the Que- 
ton's Cale. ſtion, whether he be of full Age? is to be tried by the Inſpection of ſuch 
Carth. 278, Plaintiff | | | 
279. ' 


Moor 189. 
Cro, Fac, 230. C 


— 


2 Roll. Ar. Tt is laid down, that if an Action of Account be brought againſt an 
572. 1:9: Infant, and the Iſſue is whether he be of full Age? this ſhall be tried by 
the Court upon the Inſpection of the Infant. FCC 
1 Lat. 380. But the Diſtinction taken by Lord Coke ſeems to be, that the Queſtion, 
| | whether a Perſon be of full Age? is always to be tried by a Jury, unleſs the 
Validity of ſome judicial Act of Record depends upon this Queſtion, 
And this Diſtinction is a ſolid one; for it is highly reaſonable as well as 
decent to hold every judicial Act of a Court or Judge of Record in ſuch 
Reverence as not to admit the Validity thereof to be tried by a Jury. 
But wherever the Queſtion, whether a Perſon be of full Age? does not 
affect the Validity of any judicial Act of a Court or Judge of Record, 
there ſeems to be no Reaſon, why this ſhould not like all other Que- 
ſtions which ariſe upon Matters of Fact go in the common Way to be tried 


by a Jury. 5 | | | 
Bro. Appeal, In an Appeal of Maihem the Court may at the Prayer of the Defendant 
70. 46. try by Inſpection of the Part whether there be a Maihem ? | 


Bro. Trial, pl. 
57. 2 Hawk, Pl. C. 160, 


But 
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But the Court cannot in an Appeal of Maihem try by Inſpection of the 2 Haw. fl. 
Part whether there be a Maihem? unleſs the Defendant prays that the © 160. 
Appeal may be fo tried. 1 | 

And for as much as the Court have a Power in an Appeal of Maihem Bro. Appeal; 
to try by Inſpection of the Party whether there be a Maihem? the Plain- 14. 46. 
tiff in ſuch Action muſt always appear in his proper Perſon and not b rhe Trial, 

OR ED . . | NA. 57. 
Attorney, that the Court may have an Opportunity in caſe it ſhould be ſo 2 Haas. p. 
tried of inſpecting the Part. 3 C. 160. 
Wherever the Trial is by Inſpection and the Court is doubtful upon the 2 Noll. Abr. 


Inſpection of the Party, it has a Power of receiving or requiring any other 573. Pl. 2- 


Evidence. OE | 
If the Queſtion, whether J. S. be of full Age? is tried by Inſpection, J. S. 2 Rll. Ar. 
may at the Time of Inſpection be examined by the Court upon a YVoire 573: Pl. 3: 
dire concerning his Age. | CIOs 1 | 
An Audita Querela being brought to avoid an Execution upon a Recog- Cath. 278, 
nizance, the Age of the Recognizor was tried by Inſpection, hereupon the 279. Loyd 
Court examined his Mother and another Witneſs concerning the Age of _ 17 
the Party inſpected; who both ſwore that he was not then of full Age: ©. 1 


But the Court being ſtill doubtful required a Copy of the Regiſter of the $73. 4: 


Pariſh where he was born to be produced. | 


If the Court upon inſpecting the Party in an Appeal of Maihem be doubt- Bro. Appeal, 
ful whether there be a Maihem? a Writ may be awarded to return ſome ?'- 46. , 
able Phyſicians and Surgeons for the Information of the Court. | * ig , 
| | 2 Hawk, Pl; 
C. 160. 


And if che Court be after having inſpected the Party and receiving other Bro. Trial 
Evidence ſtill doubtful, it has a Power of refuſing to determine the Mat- 24 60. 


ter in Queſtion by Inſpection of the Party, and may ſend it to be tried 


(E) What is to be tried by Certificate, 


W HEREVER a Queſtion ariſes in a temporal Court concerning a 


Matter which is only triable in a Spiritual one, this cannot be tried 
in ſuch Temporal Court but by the Certificate of the Ordinary. 


And if a Queſtion ariſes concerning a Matter which ought to be tried 8 Rep. 68, 69. 


in a Spiritual Court, it cannot be tried by the Certificate of a Deputy to Tro/lep's Caſe, 
the Ordinary, unleſs the Ordinary himſelf is out of the Realm in the! Infl. 134. 


2 233 Bro. Certif. de 
King's Service. : Te © 


| | „ 3 F 
But if the See by the Biſhop of which the Matter in Queſtion can only 2 Roll. A.. 
be tried be vacant, this is in ſuch Caſe to be tried by the Certificate of the 599. Z. ps. 2. 
Guardian of the Spiritualties. 3 


If however a Matter which is only triable in a Spiritual Court be plead- Bro. Certiſ. 


ed in Abatement and not in Bar of the Action, this is not to be tried by“ Eve, 


the Certificate of the Ordinary but by a Jury: Becauſe the Trial in ſuch F 255 


Roll. | 
Caſe is not peremptory. : 568 * 
If the Time be only a Circumſtance of ſome Spiritual Act which is triable 2 Show, 5 3. 


only in a Spiritual Court, this together with the Act is to be tried by the H and 


Certificate of the Ordinary. 2 
* * Ney 111. 
But if the Spiritual Act itſelf be admitted, and the Queſtion be only at 2 $4. 53. 
what Time it was done this is to be tried by a Jury, Hill and 
| ; | | Boomer, 
1 
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| Trial. 


Bro, Baſt. pl. 
17. pl. 29. 


Bro. Bat. pl. q. 
pl. 17. pl. 29. 


Bro. Baſt. pl. 
3. ph. 9. 


1 Show. 50. 
Allen and 


1 Iuſt. 133. 


Bro. Trial, 4 
31. pl. 53. 


Cro. Elix. 789. 


Baker and 
Ropers. 
2 Roll. Abr. 


1 Barn. 1. 


Eaſterly and 
Faſterly. 


— — 


It was e held, that if a Queſtion aroſe concerning Special Baſtardy, 
namely whether 7. C. was born before his Father and Mother were mar- 
ried? this was to be tried by a Jury: Becauſe in this Caſe the Mar- 
riage was admitted and the Queſtion was concerning the Time of the, 
Birth of F. S. of which a Jury could very well judge. | 

It was formerly held, that if a Queſtion aroſe concerning General Baſ- 
tardy, namely whether the Father and Mother of J. S. were ever married? 
this was to be tried by the Certificate of the Ordinary: Becauſe what is a 
Marriage could only be determined in a Spiritual Court. 

But it was at the ſame Time held, that if the Queſtion concerning 
General Baſtardy did not ariſe before the Death of the Perſon whoſe le- 
gitimacy was in Queſtion, this was to be tried by a Jury. 

And it has been for ſome Time ſettled, that the Queſtion, whether 
there has been a Marriage in fact? is in all Caſes triable by a Jury; and 
that the Certificate of the Ordinary is never neceſſary, unleſs the Que- 
ſtion be whether the Father and Mother of J. S. were joined together in 
lawful Matrimony. 


As the Plea of Ne ungues accouple i in Loyal Matrimonie, which is the only 


Plea whereby the lawfulneſs of a Marriage can be put in Iſſue, is only to 


be pleaded in a real Action as in Dower or in an Appeal : It follows that 
the Certificate of the Ordinary is not now neceſſary in any other Caſe. 
In Debt on Bond conditioned to pay the Plaintiff a Sum of Money at 


the Day of his Marriage the Defendant pleaded Ne ungues Loyalement mar- 


rie. Iſſue being hereupon Joined there was a Verdict for the Plaintiff, 
In arreſt of Judgment it was infiſted, that the Lawtulncls of the Marriige 
ought not to have been tried by a Jury! ; Sed per Cur: The material Part 
of the Iſſue is married or not. The Plaintiff might have demurred to the 
Word Loyalement in the Defendant's Plea; and although he did not but 
took Iſſue upon it; yet as this is a perſonal Action, wherein the Right of 
Marriage does not properly come in Queſtion as it does in Dower and 
other real Actions, the Trial was well enough. 

If a Queſtion ariſes, whether F. & be under a Sentence of Excommuni- 
tion? this is to be tried by the Certificate of the Ordinary, 

If the Queſtion be, whether J. S. be divorced from his Wife? this is to 
be tried by the Certificate of the Ordinary. 

Wherever the Certificate of the Ordinary is neceſſary to the Trial of 
any Matter in a Temporal Court, it is alſo neceſſary that the Certificate be 
preciſe and poſitive as to the Fact which ought to be certified: Becauſe the 
Temporal Court cannot determine upon any . Matter therein 
contained. 

In Dower Iſſue was joined upon the Plea of Ne ungues accouple in Loyal 
Matrimonie. The Ordinary being wrote to by the Court he certified the 
Evidence before him to prove the Lawfulneſs of the Marriage, which 
ſeemed to the Court ſufficient for this Purpoſe : But he did not certify 


Poſitively that the Parties were lawfully married. Upon a Motion as of 


Bro. Baſt, 
7. 35. 

2 Roll. Abr. 
591. 2.4. Pl. 6. 


Cro. Car. 35 l. 
Wickham and 
Enfield. 

2 Roll. Mr. 


591. fl. 3. 


Courſe for Judgment upon this Certificate the Court refuſed to give 
Judgment; and faid it might be moved again upon a Notice of Motion, 
and then the other Party would have an Opportunity of objecting to the 
ſufficiency of the Return. The Certificate was afterwards amended 
by returning the Fact inſtead of the Evidence, and the Plaintiff had 
Judgment. 

But if the Cenficate be preciſe and poſitive as to the Fact which 
ought to be certified, it is good although any Evidence n which the 
Ordinary founded his Opinion be therein contained; for thi& is to be re- 
jected as Surpluſage. 4 

It is not neceſſary for the Ordinary, who certifies that two Parties were 
Joined together in lawful Matrimony, to mention the Day or Place of the 
Marriage : Becauſe neither of theſe is iſſuable; for his Certificate po 
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* it i preciſe 0 Ane © as to the Fat which m ought to be certified, 
is always concluſive. _ 

Wherever a Queſtion ariſes concerning the Exiieace of a Cuſtom of 1 ft. 74. 
the City of London, this may in all Caſcs be tried by the Certificate of the * Hons 1 
Mayor and Aldermen, unleſs theſe be therein intereſted. 579,5 

The Certificate of the Mayor and Aldermen ot the City of London con- 1 IP. 74. 
cerning the Exiſtence of any Cuſtom is not to be in Writing; but it is 2 Roll. Abr. 
to be at the Bar of the Court requiring ſuch Certificate by the Mouth of 579: 
the Recorder. 

And unleſs the Party who deſires to have a Queſtion concerning the 1 N. 74. 
Exiſtence of a Cuſtom of the City of London tried by Certificate ſur- Þr0. Trial, 
miſcs, that when any Parties have been at Iſſue concerning the Ex-!“ 99 
iſtence o Cuſtom of this City it has been uſual and is ſo ſtill to try 
ſuch }:tae by the Certificate of the Mayor and Aldermen, it cannot be 
tri-d by ſuch Certificate. 

If the Queſtion be, whether there is a Cuſtom of the City of Londen 2 Roll. Ar. 
that every Man may deviſe Land lying therein? this may be tried by the 580. 24. 5. 


Ccrtilicate of the Mayor and Aldermen, 


lf in an Action of Debt v; bog a Bond the Defendant pleads a foreign , %%. Air. 
Attachment in London hy Virtue of a Cuſtom of this City, and lſſue is 580. fl. 3. 


joined upon the Ixiſtænce of this Cuſtom it may be tried by the Certili- 
cate of the Mayor and Aldermen. 


un Action of Debt was brought vpon a By-Law, which ordered that: Jon. 149. 
every Perſon elected to the Live ry of a certain Company ſhould pay Leather Seller 
Twenty-five Pounds for the Uſe of the Company. The Defendant 2 and 
pleaded a Cuſtom cf the City of London, that no Perſan is capable of Be,, 
being elected to the Livery of any Company unleſs he be a Freeman 
of this City, and that he is not a Freeman thereof. The Plaintiff in 
his Replication denied the Exiſtence of this Cuſtom and concluded with 
an Averment. The Defendant demurred becauſe the Plaintiff had not 


concluded to the Country. It wes held that the Concluſion was right 


for that the Exiſtence of this Cuſtom may be tried by the Certificate of 
the Mayor and Aldermen. 


But if the Mayor and Aldermen are intereſted } in a Cuſtom concerning 


the Exiſtence of which the 9 is, this is never to be tried by their 
Certificate. 


In an Action of Treſpaſs Vi et Armis _ taking the Plaintiff's Goods, 2 Rell. Ale. 


the Defendant pleaded a Cuſtom of the City of London, that if any Perſon 581. p/. 3. 
not having a Shop in this City carries Goods about the ſame to ſell he 


ſhall forfeit theſe Goods to the Mayer, Citizens and Commonalty, and 
that it ſhall be lawful for any Freemen to ſeize them for the Uſe of the 
Mayor, Citizens and Commonalty; and that he being a Freeman did 
ſeize them by Virtue. of this Cuſtom. Iſſue being joined upon the Ex- 
iſtence of the Cuſtom it was tried by the Certificate of the Mayor and 
Aldermen z but this was adjudged a Miſ. Trial and it was afterwards tried 


by a Jury; Et per Cur” : The Exiſtence of a Cuſtom in which the Mayor 
and Aldermen are intereſted is not fit to be. tried by their Certificate: 


Fo no Man ought to be a Judge in his own Cauſe. 
The Defendant pleaded, that the Mayor, Citizens and Commonalty Mor 871. 


of the City of London were entitled to the Payment of a certain Sum for Oy and 


Wharfage by the Owner of every Boat brought into Queenbitbe. The _ p 
Plaintiff replied that every Freeman was by a Cuſtom of this City ex- | __ 


l. a. 
empted from the Payment of ſuch Wharfage. Iſſue being joined upon e 


the Exiſtence of this Cuſtom it was held after Argument and long 


Debate, that this Iſſue ſhould not be tried by the Certificate of the 


1. and Aldermen becauſe they are intereſted in the Queſtion but by 
a Jury 
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| : = 47 If the Queſtion be, whether an original Writ ought to bear Teſte on 


Price 1 the Day it was beſpoke at the Curſitor's Office or upon the Day it 
Hundred 0 


| was ſealed ? This is to be tried by the Certificate of the Principals and 
cheaten. Afliſtants of the Curſitor's Office, es 


— 
— 


* re 
** — 


(F) What is to be tried by the Court upon the 
Examination of Witneſſes, 


9 Rep. 30. N ſome few Caſes Queſtions of Fact are to be tried by the Court upon 
Abbot of Stra- L the Examination of Witneſſes. : e e 
ta Marcella's | | 


Caſe. Bro. Trial, pl. 89. 


9 Rep, 32. Every Challenge to the Array of the Jury is to be tried by the Court 
Abbot of Sa- upon the Examination of Witneſſes; for unleſs this although it happens 
| 9 * to depend upon a Queſtion of Fact could be fo tried, there muſt be a great 
3 Delay of Juſtice. | | | 1 
Co. Elia. 616. If a Queſtion ariſes, whether a Piece of written Evidence was delivered 
Graves and by one of the Parties to the Jury after they went from the Bar? this is to 
owt. be tried by the Court upon the Examination of Witneſſes. | 
g Rep. zo. The Defendant pleaded that the Plaintiff who had appeared by Attor- 
Abbot of Stra- ney was dead. Hereupon a Perſon came into Court and ſaid he was the 
5 Plaintiff, This being denied by the Defendant, it was held to be a pro- 
Bro. Exam, per Queſtion for the Determination of the Court upon the Examination 
pl. 35. of the Attorney, whether this is the ſame Perſon for whom he had before 
appeared? „ 


Bro. Trial, If in a Writ of Dower Iſſue is Joined upon the Queſtion, whether the 
pl. 36. Huſband of the Woman claiming Dower is alive? 


F an claim. this is to be tried by 
9 K. 3% the Court upon the Examination of Witneſſes, _ „„ 
Ld. Rn. And it is laid down that a ſlight Evidence is in ſuch Caſe ſufficient. 
174. 5 75 


Faux and Barnes. 


Bro. Trial, If an Appeal be brought by a Woman of the Death of her Huſband, 

' pl. go. and the Defendant pleads that he is alive and Iſſue is thereupon joined, 

9 Rep. 30. this is to be tried by the Court upon the Examination of Witneſſes. 

Bro. Perempt. It has been doubted, whether, if upon a Plea to an Appeal brought 

21. 36. by a Woman of the Death of her Huſband that he is alive there be Judg- 
ment againſt the Defendant, the Judgment is peremptory. | 


Bro. Trial, But it ſeems to be the better Opinion that ſuch Judgment is pe- 
pl. 88, pl. 90. remptory. as 


2 Boll. Ar. Ik a Quſtion ariſes concerning a Fact which is ſuggeſted to have been 
578. pl. 13. done beyond the Seas, this is to be tried by the Court upon the 
pl. 14. Pl. 15. Examination of Witneſſes; for a Jury cannot be ſuppoſed to have any 


Knowledge either of ſuch Fact or of the Witneſſes who may be adduced 
to prove it. PN. ; 


Bro. Trial, But in every Caſe where the Court is doubtful as to a Queſtion of Fact 
pl. bo. upon the Examination of Witneſſes, the Court has a diſcretionary Power, 


provided it be not ſuggeſted that the Fact was done beyond the Seas, of 
ſending it to be tried by a Jury, _ 8 | 


(©) ihat 
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(G) What is to be tried by a Jury. 
1.1 is in the General true that every Queſtion of Fact i is to be tried by 


a Jury. ä 
And in ſome Caſes where a Queſtion of Fact may be otherwiſe tried it ze. Trial, 
is in the Diſcretion of the Court to ſend it to be tried by a Jury. Pl. 60. 


Bro. Appeal; 


Under the n e Heads, which contain ſome Exceptions to the“ 47. 
general Rule that Queſtions of Fact are to be tried by a Jury, it was ne- 
ceſſary for the Illuſtration of the reſpective ſubjects to mention ſome 
| Queſtions relating to Matters of Fact, concerning the Manner of trying 
which ſome Doubt had ariſen, that are to be tried by a Jury. 
It is not neceſſary to repeat here any of the Inſtances there given, which 
the Reader will upon reterring to the foregoing Heads eaſily find, 
And it is much leſs neceſſary to mention any particular Inſtances of 
Queſtions relating to Matters of Fact, concerning the Manner of trying 
which no Doubt has ever ariſen, that are to be tried by a Jury. 
It will therefore be ſufficient in this Place to mention ſome few In- 
ſtances of Queſtions concerning the Manner of trying of which ſome 
Doubt had ariſen, thgt are to be tried by a jury; for from theſe and thoſe 
already mentioned a good Judgment may be formed what Queſtions are 
in other doubtful Caſes to be tried by a Jury. | 
ff any new Offence be created by a Statute and the Statute is ſilent as 7 Mad. q. 
to the Manner of its being tried, the Trial thereof is to be by a Jury; 8555 and 
becauſe this Manner of Trial is agreeable to Magna Charta. umg. 
Where the Agreement is in general Terms that a certain Fact ſhall be x4, 217. 
proved, the general Rule is that it muſt be proved to a Jury: For this C and 


is the moſt legal Way of proving any Matter of Fact. 1 for 
00. 93. 


— 3 Rep. 108. Sid, 313. Gr. Fac, 381. 


But if any particular Manner of proving a certain Fact has been ec Hob. 217. 


upon by the Parties, the Fact muſt always be proved in che Manner Crookbay and 


Woodward. 
agreed RHO. I | 5 Rep. 108. 
854. 513. Hob. g 3. 


If the Agreement be khat a certain Fact ſhall be proved before F. S. this; 3 "iy 241. 
is to be proved by Witneſſes to be examined by F. S. Beayne and 

And although the Agreement be in general Terms that a certain Fact 5 9 
ſhall be proved ; yet if it appears clearly from any Circumſtance attend- 5% os 9 
ing the Agreement that the Parties did not intend a Proof to a Jury, the 
Fact may be otherways proved. 

If the Agreement be that a certain Fact ſhall be proved in two Days, Cro. * 381. 
this is not to be proved to a Jury but by the Examination of Witneſſes; yoo 28 
for as a Trial by a Jury can never be had within ſo ſhort a Time as two Doe 
Days this Manner of Trial could not have been intended. 

The Condition of a Bond dated the 23d Day of Auguſt was, that the Zu#w. 665. 
Defendant ſhould pay to the Plaintiff Ten Shillings for every Twenty Shil- 2 8 
lings which the Plaintiff ſhould by ſufficient Proof make it appear that“ 
J. S. was indebted to him; and that one Half of the ſame ſhould be paid on 

or before the 25th Day of November then next enſuing. An Action of Debt 

being brought upon this Bond the Defendant pleaded, that the Plaintiff 

did not make it appear by ſufficient Proof that J. S. was indebted to him 

in the Sum of Twenty Shillings. The Plaintiff replied that before the 

ſaid 25th Day of November he and J. S. ſettled an Account, by which J. S. 
acknowledged himſelf to be indedted to the Plaintiff in the Sum of ü 100, 
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Upon a Demurrer to this u Replication it was inſiſted that the Proof ought 
to have been made to a Jury: But it was held that ſuch Proof could not 


have been intended: Becauſe a Trial by a Jury could not have been had 


Moor 84 5. 
Griffin's Caſe. 
e Leon. 215. 


| Plea was held 


Cro. Jac. 188. 
Alared and 
Matthew, 


before the Time limited for the Payment of Part of the Money was expired. 
And where it is neceſſary that a Fact ſhould be proved to a Jury, it ig 


not neceſſary that it ſhould be * in a diſtinct Action. 


A Promiſe was made by J. S. to pay J. N. Three Pounds upon his 
proving that a certain Cock did win his Battle. An Action being brought 
for this Money J. S. pleaded that no ſuch Proof had been made. The 

Tibet bad; Et per Cur : It was not neceſſary to make the 
Proof before the bringing of an Action for the Money; for it may be made 


in ſuch Action. 


A Penalty was given by a Statute upon proving by two Witneſſes 


that a certain Thing thereby prohibited had betn done. In an Action of 


Debt for this Venalty the Queſtion was, Whether it was neceſlary to 
make Proof of the Offence by two Witnei[-s in another Action before 
an Action could be brought upon this Statute ? It was held not to be ne- 


ceſſary; for that ſuch Proof may be well made in the Action upon the 


Statute. 

It is in the general true that the Queſtion, what the Intent of a Party 
was? is not to be tried by a Jury; becauſe this it not being a Queſtion of 
Fact cannot be well judged of by a Jury. — 

But wherever the Queſtion does not depend upon a Fact alone unleſs 
it was coupled with a certain Intent, the Intent as well as the Fact muſt 
be tried by a Jury: Becauſe the Intent is in ſuch Caſe the only Thing ma- 


terial. And the Jury muſt judge of this in the beſt Manner they are 


Bro. Ifue, 
pl. 45. 


Bro. Iſſue, 

pl. 22. 

1 H. H. P. G. 
229. 

1 Lev. 82. 
Crawford and 1 
Middleton. 

Cro Eliz.297. 
1 Roll, Abr. 


58. 


hee 30. 


able from the Circumſtances which attended the Fact. 
If the Queſtion be, whether a Tenant chaſed his Beaſts from a Manor 


after the Lord who came to diſtrain had ſeen them upon the Manor 


with an Intent to prevent their being diſtrained : ? this Intent muſt be tried 
by a Jury. 

If the Queſtion be, whether the Intent of the Defendant was to carry 
che Wool which had been by him put on board a Ship to Calais? the In- 
tent in this Caſe mult be tried by a Jury. 


Notwithſtanding that the Words for which an Action is brought would 
in the General be actionable, the Jury are to judge from all the Circum- 
ſtances that attended the ſpeaking of them whether they were ſpoken with | 
an Intent to ſlander the Plaintiff; for unleſs there was ſuch an Intent the 
Plaintiff ought not to recover any Damages. 


: (H) Ok a Trial at Bar, 


Y the Statute of Second Weſtminſter Trials at Bar, which were before 
had in all Cauſes, are confined to ſuch as do by Reaſon of the Great- 
neſs and Variety of the Matters in Queſtion require a more ſolemn Exa- 


_ mination. 


2 Lill. Ar. 


241. 
Str. 696. 


1 Barnard 


141. 
Goodright and 
Mood. 


And chere cannot be à Trial at Bar without the Leave of the Court al- 
though all the Parties to the Cauſe conſent to have one; for the granting 
of a Trial at Bar is quite diſcretionary i in the Court. 

It is laid down, that unleſs it appears both that the Matter in Queſtion 
is of conſiderable Value, and that ſome difficult Queſtion is likely to ariſe 
at the Trial of the Cauſe, the Court will not grant a Trial at Bar, 


. 
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The Eſtate in Queſtion was of the Value of 3000. a Year; yet the S/. 648. 
Court refuſed to let an Ejectment be tried at Bar: Becauſe as the Leſſor Ld.Sandwich's 
of the Plaintiff claimed under the Defendant it did not appear that any © * 
Thing more would be neceſſary than to prove the Execution of a 
Conveyance. Fe 3, 
But it is certain that the granting of a Trial at Bar is quite diſcre- 2 Lill. Alr. 
tionary in the Court. Re „„ 
a | os Str. 696. 
Trials at Bar were granted in two modern Caſes, although it was not Sr. 52. 479. 
likely that any Difficulty would ariſe at the Trial of the reſpective Cauſes: 
Becauſe the Matters in Queſtion were of great Value. REID 
And in another modern Caſe the Court granted a Trial at Bar at the 1 Barn. 320. 
Inſtance of the Defendant ; becauſe the Plaintiff had laid his Damages £24 Hi 
at 50,0001. although it did not appear that any great Difficulty would ariſe . 
at the Trial of the Cauſe. | a 1 5 | ; 
The Court did alſo grant a Trial at Bar in one modern Caſe where the Sr. 644. 
Value was very inconſiderable z becauſe it appeared that there would be Rex and 
great Difficulty of Examination at the Trial of the Cauſe. OS. 
It has been held, that in order to induce the Court to grant a Trial at 1 Barnard. 
Bar, the Particular Value or Difficulty of the Cauſe muſt be ſhewn ; for 141. % 
that it is not enough to ſwear generally that there is Value or Difficulty « _ 
therein. . | : „„ . 
la a modern Caſe it was ſworn in order-to obtain a Trial at Bar, that N. S. Rep. 
the Cauſe was of great Value and that the Examination would be diffi- -er e 
cult: But it was refuſed ; Ez per Cur': It is very eaſy to alledge generally 9 
that there is Value or Difficulty in a Cauſe: But the Court ought not to 26 G. 2. 
grant a Trial at Bar unleſs the particular Value or Difficulty be ſhewn : 
Becauſe Trials at Bar are very expenſive, and the granting of too many 
would prevent the Court from the doing the Buſineſs of other Suitors. 
It is in the general true, that the Court will not grant a Trial at Bar Str. 696. 
till Iſſue is joined in the Cauſe ; for the Court cannot well judge before The Cafe of the 
this is joined of the Propriety of trying it at Bar. „5 Borough of 


9 


| e | | 12 Mod. 331. 
But in an Ejectment the Court will grant a Trial at Bar before the 2 Barn. 365; 
Defendant has appeared: Otherwiſe it would always be in the De- Nee on the 
fendant's Power to prevent for ſome Time the Plaintiff's moving for a — 
Trial at Bar. e e e ' © Cholmondly. 
If the Venue in an Action is laid in London the Court cannot order it to Salt. 644. 
be tried at Bar; Becauſe the doing of this would be contrary to a 2 Lill. Ar. 
Charter, by which the Citizens of London are exempted from ſerving as 241. 
Jurors out of the City. e 
And it has been ſaid, that if the Venue in an Action is laid in Briſtol 2 Lill. Abr. 
the Court cannot for the ſame Reaſon order it to be tried at Bar. 750. 
Where a Civil Cauſe is carried on both in the Name and at the Ex- Bro. Mf pri- 
pence of the King it muſt always be tried at Bar: Unleſs there be a ſpe- , p/. 16. 
cial Warrant for the granting of a Writ of M/ prius ; becauſe the Statute ““ 17. 
of Niſi prius does not extend to the King, OS 
And the Attorney General may pray a Trial at Bar as a Thing of Bro. Ni/i prius, 
Courſe wherever the King is intereſted in a Civil Cauſe; for as the King 2 35. 
is not expreſsly named in the Statute of Ni prius he has a Right to try : . 424. 
every Cauſe in which he is intereſted at Bar. e Og. 
A Trial at Bar was granted at the Prayer of the Attorney General in Sal. 625. 
an Action againſt the Governor of New York, for ſomething done by Z. Bella. 
him as Governor: Becauſe the Action was defended at the Expence of s Caſe, 
_the Crown. — r 
The Attorney General cannot hinder the Trial of a Civil Cauſe in which Sal. 651. 
the King is intereſted at Bar; for although he may where the King is inte- Sir Samuel A. 
Vol. V. 2 Nan | reſted ) Cale. 


| Chrift-Church. | 


12 Med. 318. If it appears that an ment is vexatious the 
3 and à Trial at Bar; unleſs a ſufficient Plaintiff to be anſwerable for Coſts is 
ir Thomas | | | | | aps Shes 
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reſted in ſuch Cauſe always pray a Trial' at Bar, it by no Means follows 
that he ſhould have a power to prevent the Trial of a Cauſe at Bar which 
is proper to be tried there ; for by this Means the Subject might ſome- 
times be deprived of the Benefit of a Trial at Bar. | 
1 Vertr. 74. The Court will not even in the Caſe of an Indictment grant a Trial at 
Anon. Bar at the Prayer of the Attorney Genera], unleſs the Proſecution is car- 
| ried on at the Expence of the Crown; for where the Proſecution is car- 
ried on at the Expence of a Subject the King is not to be conſidered as 
concerned in Point of Intereſt, notwithſtanding that the Proſecution is 
for the Sake of publick Juſtice carried on in his. Name. 
The Attorney General prayed that an Information for Perjury filed by 
_ WY Lex him ex Officio might be tried at Bar: But the Court refuſed to grant ſuch 
an 2 , 2 : | 
Trial; becauſe he did not alledge that the Proſecution was carried on at 
- the Expence of the Crown; Et per Cur': As this does not appear to be 
the Caſe the uſual Requiſites for a Trial at Bar muſt be laid before the 
Court by Affidavit: At another Day the Attorney General did, upon the 
Ground of having in the mean Time received Orders from the King to 
proſecute, again pray a Trial at Bar; which was granted as a Thing of 
Right appertaining to the King. | 


Ser. 644. Rez The Court will ſometimes grant a Trial at Bar at the Prayer of the De- 


and Jobnſon. fendant in an Information for a Miſdemeanor. 


Str. 52 The Defendant a Perſon of good Character being apprehended by a 


L 2 Mod. 331: Hundred for a Robbery, and it being apprehended that the Proſecution 
ex an 


would be carried on with great Violence in order to diſcharge the Hun- 

Thompſon. fred by his Conviction a Trial at Bar was moved for. It was not granted 
in this Caſe becauſe no Bill of Indictment was found: But it was 
ſaid by Holt Ch. J. that it had been uſual to grant Trials at Bar in ſuch 
Caſes. EF 8 | | 


2 Lill. lr. The Court of King's Bench will ſometimes grant a Habeas corpus for 


745. bringing a felon to be tried at Bar although the Felony was not 


committed in the County of Middleſex ; if it appears that there will not 
be a Gaol Delivery at the uſual Time in the County where it was com- 

| n . „„ 2 
1 8:4. 407. If any one of the Judges or a Maſter in Chancery is a Party to a 
Morton and Cauſe; this however ſmall the Value in Queſtion is may at the Inſtance 
Hopkins. of ſuch Party be tried at Bar. 


Str. 651. And it is faid that a Trial at Bar is ſeldom refuſed, if it be deſired by 


Sir Samuel Af any Officer of the Court or by any Gentleman at the Bar who is a Party 
try's Caſe. to the Cauſe. 5 1 5 


12 Mod. 318. The Court will ſometimes grant a Trial at Bar at the Inſtance of a Per- 


Aron. ſon who ſues in forma pauperis. 1 
Salk. 643. But a Trial at Bar moved for by the Defendant was refuſed becauſe 
Anon. 


the Plaintiff was poor; unleſs the Defendant would conſent to take N 
Prius Coſts in caſe he yy Verdict. 55 = 


> Court will not grant 


Clarges. named. 


1 Ventr. 64 A Trial at Bar was refuſed ; becaufe the Party applying for it had 


Lach Balting- not paid the Coſts of a former Trial in which there was a Verdict 
laſi's Caie. againſt her. EI 5 | . N 

Rep. of Pr. in A Trial at Bar was granted in an Action for criminal Converſation; 
C. B. 103. becauſe the Damages laid in the Declaration were large and there were a 


7 great Number of Witneſſes to be examined. 


Rep. of Pr. in A Motion was made for a Trial at Bar in the ſame Term upon a Sug- 


C. B. 66. geſtion that the Defendant would the next Term be entitled to Privilege. 


Edwards and It was objected that it had not been uſual to grant a Trial at Bar in the 
the Earl of 


it ſame Term it was moved for. The Court doubted, and ordered Precedents 


2 
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to be looked into; but the Defendant agreeing afterwards to wave his 

Privilege a Rule was made for a Trial at Bar in the next Term. 

+ INE "general Rule is that the Court will not grant a Trial at Bar in an 2 L. Abr. 
iſſuable Term, leſt the other Buſineſs of the Court ſhould on this Ac- 742. 

count be poſtponed. 

But upon the particular Circumſtances of a Cauſe the Court will ſome- 1Barnar. 370, 
times grant a Trial at Bar in an Iſſuable Term. 2 Lill. Abr. 


742. 
By the antient Rule of the Courts all Cauſes to be tried at Bar are to be 2 Lill. Ar. 


tried at leaſt fourteen Days before the End of a Term, that the Court 74*: 
may be at Liberty towards the latter End of the Term to proceed upon 
Matters of Law which are the more proper Buſineſs of the Court. 


(1) Of a Trial at Ni6 Prius. 


T H E Writ of N Prius is ſo called from the Words N; 5 Prius 7 alis 
et talis venerint &c. which are therein contained. 

This Writ was given by the Statute of Second Weſtminſter to deliver 

the Parties to a Cauſe from the great Trouble and TY of trying it 

at Bar. 

It is in the general true that the Defendant is not entitled to a Writ of 

Ni. Prius; unleſs the Plaintiff has been guilty of ſome Neglect in proceed- 

ing to the Trial of his Cauſe. 

But in every Action in which the Defendant is equally with the Plain- Bro. M % Pri. 
tiff an Actor, as in Replevin or Quare impedit, the Defendant may ſue , ?/ 40. 
out a Writ of Ni/i Prius ee the Plaintiff has not been guilty of . N * 
any ſuch Neglect. 5 
And it has been held, that the Defendant in Error i is entitled to a Writ 2 Lv. 5. Den- 
of NJ; Prius in caſe Ifue be joined upon an Error in Fact, although ii andDemis. 

the Plaintiff has not been guilty of any ſuch Neglect: Becauſe he was 
the Actor in the original Suit, and he might otherwiſe be delayed from 
having the Effect of his Judgment. 

It has been ſhewn under the laſt Head what Cauſes may be tried 
a 

It is not neceſſary to mention under this Head the particular Cauſes ” 
which may be tried at N/ Prius; for from what has been ſaid under the 

laſt it is eaſy to collect what Cauſes may be tried at Ni Prius. | 

If both the Parties thereto deſire it a Cauſe which is proper to be 2Weſtm. c. 30. 
tried at Bar may be tried at M/ Prius: For in the very Clauſe of the 
Statute which deſcribes the Cauſes that may be tried at Bar it is expreſsly 
declared, that if both the Parties thereto deſire it ay one of theſe may 
be tried at N Prius. 

An Action of * may be tried at Ni Prius as well as any other Bro. N, Pri. 
Action, | us, pl. 19. 
| 2 Hawk, pl. 
C. 411. 
Regularly the Writ of NN; 5 Prius ought not to iſſue before che Venire Bro. Miß Pri- 
ſacias is returned; for until this is returned the Name of the Jurors are 27, 5. 1. pl. ꝙ. 
not of Record. 

But where the Writ of N Prius iſſued on the Day of the Return of Bro. MI Pri- 

the Venire Jacias it was held to be well enough. | 16, pl. 9. 


(K) Ot 


(K) Of a Trial with Pꝛoviſo. 


i | F the Plaintiff in a Cauſe does not proceed to Trial at the pro- 
1 | 1 per Time after Iſſue is joined the Defendant may proceed to a Trial 
with Proviſo; for it is not reaſonable that the Defendant ſhould be pre- 
4 vented by the Default of the Plaintiff from diſcharging himſelf of the 
4 Action. 

0 „ | e The Trial is in ſuch Caſe called a Trial with Proviſo from theſe 
f = 1 Words proviſo ſemper quod fi duo brevia inde tibi venerint &c. which are 


WP inſerted in every Writ that is ſued out by the Defendant in order to 
N | bring a Cauſe to Trial. 
Ser. 1054 But the Defendant cannot proceed to a Trial with Proviſo without having 
To and obtained a Rule for ſuing out a Writ of Nif Prius with Proviſo, the 


Form of which is fiat Ni 7 per proviſo fi querens fecerit defaltam &c. 
And as the Liberty of proceeding to a Trial with Proviſo is only 
given to the Defendant in the Caſe of ſome Default in the Plaintiff, the 
| | Defendant cannot ſtir one ſtep in the Cauſe unleſs there is a Default 
lf ET | in the Plaintiff, 
4 2 Roll. Abr. Although the Defendant has ſued out a Venire facias with Proviſo he 


666, cannot afterwards ſue out a Habeas Corpora or any other ſubſequent Writ 
7 Hawk. Pl. with Proviſo, unleſs the Plaintiff has made Default in ſuing out ſuch Ha- 
408. 
beas Corpora or other ſubſequent Writ. 
The ſuing out of any Writ with Proviſo by the Defendant does not 
preclude the Plaintiff from ſuing out the ſame Sort of Writ. | 
Brd. Proces But if two Writs of the ſame Sort, one of which was ſued out by the 
þ1. 50. Plaintiff the other by the Defendant with Proviſo, both come to the Hands 
4 4p der. of the Sheriff he can return only one of them; z and it is in his Option 


to return which he pleaſes. 

Gi/b. Hi. C. If the Plaintiff in a Country Cauſe has neglected to try it at the next 
F. 91. Aſſizes after Iſſue was joined the Defendant may proceed to a Trial 
OO. with Proviſo. - 
Bid. It is ſaid that the Defendant in a Town Cauſe cannot proceed to in 

Trial with Proviſo z unleſs the Plaintiff has neglected to proceed to Trial 
for the Space of one whole Term after Iſſue was joined. 
Rep. of Pr. in But it has been held that the Defendant in a Town Cauſe may pro- 


* 101. 4 ceed to a Trial with Proviſo, as ſoon as the Plaintiff has been guilty 
Jos, ng of any one Default of going to Trial in the next Term after Iſſue 


was joined. 


2 Hawk, Pl. The Defendant. may proceed to a Trial with Proviſo in any Action of 
C. 408. 455 45 whether it be brought for a capital Ofence or for one that is 
not ſo. 


1 Sid, 316, Aid it is ſaid in one Caſe that the Defendant 3 in an Indictment may 
Anon. proceed to a Trial with Proviſo. | 
1 Ventr. 315, But it ſeems to be the better Opinion that the Defendant cannot in 
Anon. any Cauſe where the King is a Party, whether it be a civil Cauſe or a cri- 

minal one, proceed to a Trial with Proviſo: Becauſe no Default can be 

8 imputed to the King. 

» Leon. 110. And it has been doubted, 3 the Defendant in an Information qui 


Knevit and tam can proceed to a Trial with Proviſo: Becauſe the Kang i is in ſuch Calc 
Taylor. quaſi a Party, p 


(L) Ot 


Trial. „ 


(J) Of giving Notice of Trial. 

VERY Notice of Trial muſt be given in Writing. 
" It has been held that a Notice of Trial cannot be given in the 1 Bern. 216. 
Country. | Hankey and 


Hoblin, Trin. 
. 


But in a later Caſe the following Diſtinction is taken, that if the Notice 2 Barn. 239. 
of Trial be given with the Iſſue it muſt be given in Town becauſe the 7% and 
Iſſue can only be delivered in Town: But that if it be not given with the — 6. 
Iſſue it may be given in the Country. N 

Eight Days Notice of Trial were heretofore ſufficient in any Caſe, unleſs 
the Cauſe was to be tried in London or Middleſex and the Defendant lived 
above forty Miles from theſe Cities reſpectively: in which Caſe it was ne- 
ceſſary to give fourteen Days Notice. 

But by the 14G. 2. c. 17. par. 4. it is enacted, That no Indictment, 
Information nor Cauſe whatſoever, ſhall be tried before any Judge of 
Aflize or Nifi Prius, or at any Sitting in London or Weſtminſter where 
the Defendant lives above forty Miles from either of the ſaid Cities re— 
ſpectively, unleſs Notice of Trial in Writing has been given ten Days a 
at the ſeaſt before ſuch intended Trial.“ 1 
Notice cannot be given of a Trial at Bar; until the Day appointed for 2 Lill. Al r. e a 
the Trial is entered in the Book of the Clerk of the Papers. „„ . 4 
By the antient Rules of the Courts of King's Bench and Common 
Pleas a whole Term's Notice was neceſſary to be given before there 0 
could be any Proceeding in a Cauſe, wherein there had been no Proceed - | Wl 
ing for the Space of four Terms. i 
As ſome Doubts had arifen concerning the Conſtruction of theſe Rules, Wl 
it is by a Rule of the Court of Common Pleas of Eaſter 13 Geo. 2. 
ordered, © That in every Cauſe wherein there has been no Procceding for 
four Terms excluſive of the Term in which the laſt Proceeding was, 
the Party who deſires to proceed again ſhall give a Term's Notice to 
the other of ſuch Procceding ; that ſuch Notice ſhall be given before | | 3 
the Eſſoign Day of the fifth or other ſubſequent Term ; that a Judge's In 
Summons, if no Order has been made thereupon, ſhall not be deemed i 
a Proceeding; but that Notice of Trial although it was afterwards coun- 
' termanded ſhall be deemed a Proceeding within the Meaning of this 
“ Rule.” | 
But although a Cauſe has been at Iſſue more than four Terms, if the Trial 1 8/2 92. 
has been delayed by Reaſon of a Claim of Privilege of Parliament, it is Pewys's Caſe; 
not neceſſary to give a whole Term's Notice of Trial. | 
So if the Trial of a Cauſe, which has been at Iſſue above four Terms, has 7374. ' 

been delayed Part of the Time by an Injunction from a Court of Equity, | 1 

it is not neceſſary to give a whole Term's Notice of Trial. | 
If a Notice of Trial has been countermanded it cannot afterwards be 1 Barn. 220: N 
continued: But a new Notice muſt be given. : 1 and ä | [0 
If the Name of the Cauſe is not inſerted in the Notice of Trial the 1 Barn. 214. | 0 0 

Notice is not good; and this Defect is not to be cured by inſerting the Je and 9 
Name in the Continuance of the Notice. Mars.” A” 

A Notice of Trial can be continued only once ; for the Court will not . Barn. 206, Tu 1 


ſuffer this which amounts to the giving of ſhort Notice of Trial to be Boe and | | 
done a ſecond Time. TW. 


But if the full Time required for a new Notice of Trial be given in a 4. 
ſecond Notice of Continuance, this is good as a New Notice of Trial; 


tor the Court will reject the Words of Continuance as lurpluſage. | 
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2 Lill. Ar. 
744 
2 Lill. Ar. 
745 


Rep. of Pr. in 


. FP. 185. - 
Swall and 
Leaver, 


1 Barn. 216. 
Hankey and 
Hoblin. 


2 Barn. 239. 


Rule of K. B. 
Mich. 4 Ann. 


— 


If a Cauſe be made a Remanet pro Defeu Juratorum a new Notice of 
Trial muſt be given. 

But it is ſaid, that if a Cauſe be made a Remanet by the Judge be- 
cauſe there was not Time to try the ſame, it is not neceſſary to give a 
new Notice of Trial; for the Defendant is at his Peril bound to attend 
until it be tried. 

Whenever the Defendant proceeds to the Trial of a Cauſe with Proviſo, 
he is liable to all the Rules as to the giving Notice of Trial as the Plain- 
tiff would have been. Z 


— 1 2 1 * _— 
—_— 


() Of countermanding a Trial. 


| E R Y Notice of countermanding a Trial muſt be given in 

L Writing. 9p 5 
A Notice of countermanding a Trial may be delivered in the 

Country. | | 1 | 


It was heretofore ſufficient to give two Days Notice of countermand- 
ing the Trial of any Cauſe which was to have been tried at any Sitting 


in London or Weſtminſter. 


1 Barn. 237. 
Stafford and 
Thompſon. 


Notice of Trial had not been countermanded.““ 


1 Fentr. 33. 
Rex and 
Benſon. 


M. S. Rep. 
Rex and Stu- 
_ art, Trin. 


33 C. 2. 


Salk 646. 
Saliſbury and 
Proctor. 
Salk. 649. 


It was alſo heretofore ſufficient to give two Days Notice of counter- 
manding the Trial of any Cauſe which was to have been tried at any Aſ— 
ſizes, unleſs the Notice was delivered to the Agent in Town; in which 
Caſe four Days Notice were neceſſary. Py . 

But by the 14 G. 2. c. 17. par. g. it is enacted, , That where any 
« Party ſhall have given Notice of the Trial of any Cauſe whatſoever, 
« before any Judge of Aſſize or Nifi Prins, or at any Sitting in London 
e or Weſtminſter where the Defendant lives above forty Miles from the 
« ſaid Cities reſpectively, and ſhall not afterwards countermand the ſame 
& in Writing ſix Days at the leaſt before ſuch intended Trial, every ſuch 
« Party ſhall be obliged to pay the like Coſts and Charges as if ſuch 
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(N) Ok putting off a Trial. 


Tt King cannot put off the Trial of an Indictment by a Warrant 
under his Sign Manual; for the Judges are not to delay any Cauſe by 
Reaſon of the Great or Little Seal: But the Attorney General may prevent 


the Trial thereof by entering a Nolle proſequi. 


A Motion being made to put off the Trial of an Indictment, which 
charged the Defendant with having been a Cheat, by Reaſon of the Ab- 
ſence of a material Witneſs, it was inſiſted that the Trial ought not to 
be put off becauſe the Proſecution was carried on at the Expence of the 
Crown: But the Court did without any Heſitation make a Rule for put- 
ting it off. ” 

In an Action by an Adminiſtrator it was moved to put off the Trial 
until a Suit in the Spiritual Court concerning the Right of the Plaintiff 
to be Adminiſtrator was determined: But the Motion was refuſed ; Et 
per Cur : A Court of Common Law cannot take Notice of any Pro- 
ceeding in an Eccleſiaſtical Court, | 3 

e A Motion 
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Trial. 75 
A Motion was made to put off a Trial becauſe the Coſts for not going 1 Ba] 44 
to Trial of the ſame Cauſe had not been paid. At firſt the Court ſaid 7 and 
that the Application ought to have been for an Attachment for Nonpay- “““ 
ment of theſe: But it appearing that ſuch Attachment would anſwer no 
Purpoſe, the Plaintiff being already in Cuſtody, a Rule for putting off 
the Trial was made. | 


It is a ſettled Rule that the Court will not put off the Trial of any Cauſe 

until Iſſue is joined. „ 
The general Rule is not to put bff the Trial of a Cauſe longer than to 

the next Term or Aſſizes after the Rule for putting it off is made. | 
But. the Court have in ſome Inſtances, upon the particular Circum- Rep. of Pr. in 


ths, 
— 


L 


ſtances of the reſpective Caſes, put off the Trials of Cauſes to the ſecond C. . 45. 119. 


Terms after the Rules for putting them off were made. N 
It is in the general true, that the Motion for putting off a Trial muſt Rep. of Pr. in 
be made two Days at the leaſt before the Day on which the Cauſe was ay 3 
to have been tried. „ 5 on & 
But upon the particular Circumſtances of a Cafe this Rule is ſometimes * * " 
diſpenſed with. DD , 
After the Cauſe had heen called on and made a Remanet by Conſent 2 Bars. 359. 
a Motion was made for putting off the Trial on Account of the Ab- Her? and 
ſence of a material Witneſs. The Trial was put off; becauſe it appeared //*##oche. 
that it did not come to the Knowledge of the Defendant, that this Witneſs 
was a material one, time enough to make the Motion for putting it off 
two Days before the Day on which it was to have been tried. 
It has been held in two Caſes, that a Trial is not to be put off by 
Reaſon of the Abſence of a material Witneſs; unleſs the Defendant does 
himſelf make an Affidavit that the abſent Witneſs is a material one. | 
A Motion was made to put off the Trial upon the Affidavit of a third 1 Bar». 318. 
Perſon that to his Knowledge F. S. an abſent Perſon was a material Wit- Dr ang 
neſs for the Defendant : But no Rule was made; Et per Cur*: The Affi- Miche 7 G 1 
davit that a Witneſs is material muſt in order to put off a Trial always be ö 
made by the Defendant himſelff. 55 


The Defendant's Attorney in order to put off the Trial made an Affi- Rep. of Pratt. 


davit that J. S. was a material Witneſs for the Defendant; and that he pn C. P. 5 
was beyond 707k and could not be in London time enough to give Evi- ,, 


G. 2. 


1 pe 98 Warren, Hil. 
dence at the Trial: But it was refuſed ; Et per Cur': It is a ſettled Rule, 5 


not to put off a Trial for this Reaſon, unleſs the Defendant does himſelf 
make the Affidavit. 3 5 | 
But it has been held in a Jater Caſe, that it is not always neceſſary that 
the Affidavit for putting off a Trial by Reaſon of the Abſence of a 
material Witneſs ſhould' be made by the Defendant himſelf. 


Upon ſhewing Cauſe againſt a Rule for putting off a Trial on this Ac- 2 Barr. 353. 
count it was objected, that the Affidavit was not made by the Defendant Day and Sam- 


himſelf: But the Rule was made abſolute; Et per Cur' : There may 86 % 6. 3. 
Caſes where a third Perſon can ſwear that a Witneſs is material and the 2 5 
Defendant himſelf cannot, as if a Factor ſells Goods for his Principal and 
employs a Porter to deliver them, the Factor in this Caſe knows the Por- 
ter to be a material Evidence but the Defendant does not. 5 

In order to put off a Trial by Reaſon of the Abſence of a material Rep. e Pr. in 
Witneſs the Affidavit muſt be poſitive that the Witneſs is a material one; C,,. 81. 
for the Court will never delay a Plaintiff without a manifeſt Cauſe for ſo i eiberry 2d 


. 


doing, and nothing is ſo eaſy as for a Defendant to ſwear that he believes e 353. 
a Witneſs to be a material one. 5 | 

If it appears that the material Witneſs, whoſe Abſence is made 1 Barn. 327. 
the Ground for putting off a Trial, was not abſent till ſome Time after 823 and 
the Notice of Trial was given, the Court will not put it off. 9 5 

It is in the General required, that the Affidavit for putting off a Trial 
by Reaſon of the Abſence of a material Witneſs ſhould Thew at what 
Time ſuch Witneſs is expected to return. . 


4 | But 
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Downes. 


Cro. Car. 340. Tt has been inſiſted, that even Juſtices o 
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Trial. 

1 Barnard.39. But it is ſaid that it is not always neceſſary to ſhew this; for that in 

Anon, ſome Caſes, as where the Witneſs is gone in a Ship belonging to a 
Fleet in the King's Service, it is impoſſible to form any Judgment at 
what Time he will return, unleſs the Perſon who makes the Affidavit 
knows what Inſtructions were given to the Commander of the Fleet, 

1 Barn, 319, A Motion was made to put off a Trial becauſe the Witneſs who was 

Roberts and to prove a ſet off was abſent; but the Court were of Opinion, that as this 
was a collateral Defence and there was no Inſtance in which it had in ſuch, 

Caſe been done the Trial ought not to be put 'off. 

But this Caſe does not ſeem to be Law; for it was very material to 
prove in this Caſe the ſer off; and it is not the Practice for the Affidavit, 
upon which the Motion to put off a Trial by Reaſon of the Abſence of a 
material Witneſs is made, to ſhew particularly what the Witneſs is to 
prove, it being enough to ſhew generally that he is a material Witneſs. 
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(0) At what Time an Jndictment may be 
Oo. tried. — 


Kiilw. 159. * has been held by all the Judges of England, that Juſtices of Oyer 


and Terminer cannot proceed to the Trial of an Indictment upon the 


ſame Day that Iſſue was joined: But that Juſtices of Gaol Delivery may 
as mL — 


4 Tt. 164 The Reaſon given for this Difference is, that as Juſtices of Gaol Deli- 


2 Infl. 568. 


1 Sheriff, for returning before them at the Day of their Seſſion twenty-four 
5 200g out of every Hundred, to do thoſe Things which ſhall be enjoined them 
on the Part of the King, it is preſumed that there are always enough 
preſent in Court, out of whom the Sheriff, an Award being for this Pur- 


poſe firſt made by the Court, may return a Jury immediately under the 


general Precept. - | 


2 Hawk, Pl. This Reaſon is not however concluſive ; for a general Precept is iſſued 
C. 406. at the ſame Diſtance of Time before their holding of a Seſſion, and in 
the very ſame Terms, by Juſtices of Oyer and Terminer, | 
4 Int. 164, But whether the Difference depends upon Uſage only, or upon what- 
2 Inſt. 568. ſoever it does depend, the Law ſeems to be ſettled, that Juſtices of 


nire facias for the returning of a Jury. . 
| f Gaol Delivery have not a 
Rex and Chap- Power to award a Jury to be returned for the Trial of an Indictment un- 
MET) der the general Precept, unleſs the Party indicted be in Priſon : But the 
Opinion of the Court was that ſuch Juſtices can as well do this where 

the Party is not in Priſon as where he is. | OL 
Although however Juſtices of Oyer and Terminer cannot award a Jury to 
be returned under the general Precept, they could heretofore in ſome 


Caſes have iſſued a Venire facias returnable immediately for the Trial of 


an Indictment. 


4 If. 164. Nay it is laid down by Coke Ch. J. that they had in all Caſes a Power 


2 Iy}t. 568. to iſſue ſuch a Venire facias, and he cites ſeveral old Caſes in which this 
Power had been in Fact exerciſed. pms | 


Cro. Jac. 4. The ſame Doctrine is laid down in a more mod 
Rex and Rice, 


: ern Caſe, and it is 
| there ſaid to be common Experience, 
Trin. 4 Ja. 1. | | | 


4 be | | | But 


very do ſome Time before their Coming iſſue a general Precept to the 
2 Hawk, Pl 


133 Oyer and Terminer cannot award a Jury to be returned for the Trial of 
C. wy an Indictment under the general Precept; but that they muſt iſſue a Ye- 
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5 Trial. 237 : 
But it ſeems to have always been the better Opinion, that Juſtices of 


Oyer and Terminer could not iſſue a Venire facias returnable in leſs than fif- 


teen Days for the Trial of an Indictment, unleſs it was an Indictment 


for Felony. 


In every Caſe cited by Coke Ch. 


immediately was iſſued by Juſtices of Oyer and Terminer for the Trial of 
an Indictment, the Indictment was for Felony. 


And the Caſe of Rex and Rice juſt now cited is perhaps the only one 
to be met with in the Books; in which Juſtices of Oyer and Terminer did 
iſſue a Venire facias returnable immediately for the Trial of an Indictment 


for an Offence leſs than Felony, _ 
And a contrary Doctrine may either b 
laid down in many Caſes ſince this Caſe. 


becauſe it had iſſued with the Conſent of the Party indicted, wh 
that without ſuch Conſent it would not have been good. 

And in divers other Caſes, where Juſtices of Oyer and Terminer 
iſſue Venire facias's returnable in leſs than fifteen Days for the Trial of In- 2 


dictments for Offences leſs than Felonies, it was held that they had no 


e fairly inferred or is expreſsly 


J. in which a Venire facias returnable 4 Nfl. 164. 


In one of theſe ſuch a Venire facias iſſued by Juſtices of Oyer and Ter- 1 Sid. og 
miner for the Trial of an Indictment for Barratry was held to be good, Rex and 


Power to do this, . 


| Heretofore if an Indictment was found in the Court of King's Bench, 


into this Court, there was a Power in this Court to iſſue a Venire facias 


+ Court of King's Bench is 


fits a Court of Eyre. 


But if an Indictment was found in a County in which the Court of 9 N. 118. 
King's Bench did not fit and removed into this Court, this C 
not have iſſued a Venire 


the Trial thereof. | 
But however the Law formerly might have been as to the iſſuing of a 
Venire facias returnable immediately for the Trial of an Indictment, it is 
extremely doubtful whether any Court," the Court of King's Bench not 
excepted, has a Power at this Day to iſſue a Venire facias returnable in leſs 
than ſix Days for the Trial of any Indictment even if it be for Felony, 
For by the 4 5 V. & M. c. 24. par. 15, 16. It is enacted, That no 
„Sheriff or Bailiff ſhall return any Perſon to have been ſummoned for 
„ the Trial of any Iſſue joined in the Court of King's Bench, Common 


cc 


CC 


cc 


facias returnable in leſs than fifteen Days fot 


« Pleas, or Exchequer, or before Juſtices of Aſſize, Ni Prius, Oyer and 


Terminer, Gaol Delivery, or General Quarter Seſſions of the Peace, un- 


* leſs ſuch Perſon ſhall have been ſummoned by the Space of ſix Days 


at the leaſt before the Day on which he ought to make his Ap- 


pearance, upon Pain to forfeit for every ſuch Offence the Sum of Ten 
„ Pounds,** | | 


— — 


* 


p) Of the Manner of proceeding where leve- 


! 


69 1 


ral Iſlues are to be tried. 


ich ſhews Saler. 


did 1 Jon. 379. 
Roll. Abr. 
25, 626. 
Cro. Car. 315, 
443. 


1 Sid. 348. 


9 Rep. 1 18. 
or in any County in which the Court of King's Bench did fit and removed £4 Sanchar's 


ale, 


Infl. 588. 
returnable immediately for the Trial of ſuch Indictment ; becauſe the 2 * 


as to all Offences in the County in which it 626. 5. 4. 


Caſe. 


2 Inft. 588. | 
2 Roll. Abr. 


626. 


P 


ourt could Ld. Sanchar's 


pl. 5. 


F in any Action againſt two one pleads in Abatement of the Writ and! Inst. t 25. 


the other to the Action, the Iſſue joined 'P 
is firſt to be tried: Becauſe if this be foun 


is an End of the- Action. 
Vor. V. — 


n 


upon the Plea 


in Abatement 2 Roll. Abr. 


againſt the Plaintiff there 528. 2. 7. 


If 


+> ot —_ — — — —— — — — —— v ro 
—̃ U— — _—_ 4 —_— 2 * — 
a 

= a 


— — oe.) 
— 


_ 


—— 8 


1 
+, 
is 
59 
* 
: 
4 
\ 44 
: 1 
14 
- 
\'Þ 
; 
7: 
; . 
1 4 
N 
Q 
is 
 .. 
1 
9 
% 
: 
4 
LU 
. 
5 
[ 


WY | 

. 
N 

4 


— 


12 


yr 


I 


* 1 ry (2 — * 


238 


Trial. 


8 


1 Inſt. 125. 
Bro. Trial, 


pl. 1. pl. 48. 


2 Roll. Abr. 
627. pl. 1. 


1 Inſt. 125. 
2 Roll. Abr. . 
628. pl. 5. 


Bro, Trial, | 


pl. 48. 


| : 1 Inſt. 12 " 
2 Roll. Abr. 


628. pl. 9. 


1 Inf. 125. 


M. S. Rep. 


Kemp and 
Machkerill, 
Eaft. 27 G. 2. 
in B. R. 


Sty. 462. 
Wood and 
Gunſton. 


1 Will. Reg. 


and the Corp. 
of Bewadley. 


If in any perſonal Action againſt two one pleads a Plea in Bar which 
goes to the Right of Action, and the other a Plea in Bar which only ex- 
tends to himſelf, and Iſſues are joined upon both theſe Pleas the Iſſue 
upon the former ſhall be firſt tried: Becauſe if this be found againſt the 
Plaintiff the other Defendant may take Advantage thereof, and conſe- 
quently it would be quite Nugatory to try the other Iſſue. 

If in an Action of Treſpaſs againſt two one pleads a Releaſe, and the 
other a Plea which extends to himſelf only as Not guilty or a Juſtifica- 
tion, and Iſſues are joined upon both Pleas the Iſſue upon the former ſhall 
be firſt tried: Becauſe if this be found againſt the Plaintiff it makes an End 
of the whole Buſineſs z for as the Diſcharge of one Defendant is in every 
perſonal Action a Diſcharge of the other it is not material whether the 
other was guilty of the Treſpaſs, or whether he was well juſtified in the 
Commiſſion thereof. 5 

But if a perſonal Action is brought againſt two, and one pleads a Plea 
in Bar which extends to himſelf only upon one Day, and the other pleads 
a Plea in Bar which goes to the Right of Action upon a ſubſequent Day, 


it is ſaid that in this Caſe the Iſſue joined upon the former Plea ſhall be 


firſt tried: Becauſe it ſhall be intended to have been pleaded at a for- 
mer Day. i N | 


If a real Action is brought by J. S. as Heir to his Father agaipſt two, 


and one tenant pleads a Plea which extends only to himſelf, and the other 
a Plea which goes to the Right of Action as Baſtardy in the Defendant, 


and Iſſues are joined upon both Pleas it is not material which is firſt tried; 
for if the Iſſue which goes to the Right of Action be firſt tried and 
found againſt the Plaintiff, yet the other Iſſue ſhall be tried: Becauſe 


every Tenant may loſe that Part of the Land of which he is in the 
Poſſeſſion. „ | 125 


If in any Action an Iſſue be joined as to Part of the Caſe, and there 


be a Demurrer as to the Reſidue, it is in the Diſcretion of the Court to 
order the Iſſue to be firſt tried or the Demurrer to be firſt argued and 
proceed to Judgment upon this. „„ 
At a Trial at Bar, in which eleven Iſſues directed by the Court of 


Chancery were to be tried, it was moved that the Evidence as to the 


different Iſſues might be gone thfbugh ſeparately, and the Caſe of Lord 
Thanet and Sir Edward Snatchbull was cited; in which divers Iſſues di- 
rected by the Court of Chancery had been tried in different Terms. 
The Motion was conſented to by the other Side; Et per Cur': The doing 
of this is quite reaſonable: For if the Evidence is not in ſuch Caſe gone 


through ſeparately it muſt in ſumming up be ſeparated by the Judge, 


elſe the Jury would never be able to find their Verdict properly. 


* 


—_ — : — 


(O Of granting a new Trial, 


1. In the General. 


1 Caſe of Wood and Gunſton, which was in the Year 1655, is the 


firſt Caſe that is to be met with in the Books; in which a new 
Trial was granted. 


Inſtance of granting a new Trial; for the Silence of Reporters as to 


this Matter may be fairly aſcribed to its not having been formerly the 
Cuſtom to report any Motions. h 


” 6 — A | And 


But it ought not to be from thence concluded that this was the firſt 
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And it was ſaid by Holt Ch. J. that the granting of new Trials muſt have SK. 648. | 
been much more antient than the Caſe of Mood and Gunſton: Becauſe it 8 — 
was long before this Caſe a good Cauſe of Challenge to a Juror that gͥhe | 
had been a Juror in the ſame Cauſe, 8 | 
But it is ſaid in another Book that the Reaſoning of Holt Ch. J. in the 877. 995. Rei 
Caſe of Argent and Darrel is not concluſive; for that the Challenge be- and Bell. 
cauſe a Man had been a Juror in the ſame Cauſe was not perhaps where a 
new Trial had been granted: But where a Venire facias de novo had been 
awarded by Reaſon of a Miſ-Trial or for ſome other Reaſon. . 

The proper Time to move for a new Trial, if the Cauſe was tried in 
Term Time, is within the next four Days of the Term in which it was 


Lad 


tried, if it was tried in Vacation Time, within the firſt four Days of the 
next Term: Becauſe Judgment may be entered up after ſuch four Days 


are reſpectively paſt. | | 
But it has been held that if Judgment has not been in fact entered up, /. gc. 
: | 3 ls, MY 

a Motion may be made for a new Trial after the Day upon which it might Gi/mar and 
have been entered up is paſt. | Sos TI Mich, 
In a later Caſe however it was held that a new Trial cannot be moved 1 Barr. 328. 
for after the Day on which Jugment might have been entered up is paſt; V and 
although it has not been in fact entered up; unleſs the Matter upon which 57. Mich. 


the Motion is founded was not diſcovered till ſuch a Day was paſt. . 


It is in the General true that a Motion for a new Trial cannot be made gaz. 647. 
after a Motion in Arreſt of Judgment ; becauſe by the latter Motion the 7urb:w4i/le and 
Verdict is admitted to be good. | Stamp. 

But if the Matter upon which the Motion for a new Trial is founded R. f Pr. in 
was not diſcovered at the Time of the Motion in Arreſt of Judgment C. B. 124. 


a Motion for a new Trial may be made aſter a Motion in Arreſt of Arts ay and 
Cs - | | PEER Ode. 


And if this is not the Caſe the Court will frequently give Leave to 
move for a new Trial after a Motion in Arreſt of Judgment; becauſe if 
there ſhould be Reaſon to arreſt the Judgment it would anſwer no Purpoſe 
for the Parties to be at the Expence of a ſecond Trial; for the Judgment 
may after all be arreſted. 


A new Trial may be moved for although the Verdict was a ſpecial one Banz. my 
and ſigned by the Counſel of both Sides; for the Intention in ſigning Namint and 


this was only to fave a Matter of Law for the Opinion of the Court in Farwell. 


Caſe the Verdict ſhould ſtand ; but the Matter of Law may be after- 
wards waved. | 

If due Notice of Trial was not given this is a good Cauſe for the grant- glx. 646. 
ing of a new Trial. Ren | Thermolin and 


| . 5 Cole. 
But if a Defence has been made at the Trial the Court will not grant 7:2. 


oY 


a new Trial although due Notice of Trial was not given; for the Defect 


of Notice is cured by the having made a Defence. 
A new Trial cannot be moved for after a Nonſuit; becauſe the Plaintiff 7, Mod. 54+ 
1. 1 | By Rp | on and. 
is by this out of C@urt. „ = . 2 
But the Court may be moved to ſet aſide a Nonſuit for Irregularity, Rep. of Pr. in | 
and if it appears to have been obtained irregularly the Court will make a C. B. 63.125, 
Rule for proceeding in the Cauſe, which anſwers the ſame Purpoſe as 7 Mod. 54. 
granting a new Trial would do. | 
A new Trial cannot be moved for in the Court of Common Pleas in a , Barn. 352. 
Cauſe which was tried before a Judge of another Court, unleſs the Matter Bond and 
upon which the Motion is founded be verified by Affidavit. Palmer. 
It is in the General true that the Court will not grant a new Trial, un- z Keb. 361. 
til a Report is made of the Trial by the Judge before whom the Cauſe &. Bar and 
was tried; for that it is not proper to receive any Account thereof by William:. 
Affidavit. | By Z 
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12 Mad. 336. The Report of the Judge before whom the Cauſe was tried is con- 


aver. Do | ” - TR. | 
Salk. 650, m upon the firſt Verdict. 
” Jin: Toit It is by no Means a general Rule in Courts of Equity to grant a 


and anther. 
Str. 814. 


Lady Herbert new Trial: But that Maintenance is not. 


| Richardſmand obtained at ſuch new Trial will be given in Evidence in a criminal 


2 Ven. 75. It is in the General true, that the Court will not grant a new Trial but 


Str. 642. It being diſcovered that the Jury had drawn Lots in order to deter- 


— — 


M. S. Rep. But if the judge before whom the Cauſe was tried happens to die be- 
232 ＋ fore he has made a Report of the Trial, the Court will receive an Account 
30 C. 2. thereof by Affidavit. | COR 
B. R. | 


on _ cluſive as to every Thing which paſſed at the Trial: But the Court may 
and ought in ſome Caſes to grant a new Trial although the Judge reports 

that the Verdict is quite to his Satisfaction. 
Ser. 113, A new Trial ought not to be granted by an inferior Court, and if the 
Brook and Judge thereof does grant one a Mandamus lies for a Procedendo ad Fudi- 


467. pl. 4. new Trial as a Thing of Courſe, although an Eſtate of Inheritance will 
be bound by the Verdict; for the granting or not granting of a new 
Trial muſt always depend upon the Circumſtances of the particular 


Caſe. --- gn e 1 
11 Mad. 1. If there has been a View the Court will not unleſs there be ſome ſpecial | 
Auen. Reaſon therefore grant a new Trial: Becauſe it is to be preſumed, that the 1 


Jury were as much or perhaps more influenced by what they obſerved 
upon the View as by the Evidence given in Court. | 
t2 Mod. 275. Tf there are two Defendants in a Cauſe and the Verdict is in Favour of 
Bondand®park one of them, the Court will not grant a new Trial at the Inſtance of the 
other; for the Verdict muſt if ſet aſide be ſet aſide as to both, and it 
would be unreaſonable that he in whoſe Favour the Verdict is ſhould be 
a ſecond Time brought into Jeopardy. gh, is | 
12 Med. 275. But if the Defendant in whoſe Favour the Verdict is will in ſuch Caſe 
Bond and wave the Benefit thereof, and conſent that there ſhall be a new Trial, 
Spark. the Court will provided it be in other ReſpeQs proper grant a new 
| Trial. + 5 3% Eos 
11 Mid 118. It is laid down that Embracery is a good Cauſe for the granting of a 


and Shaw. Dons” 
12 Mad. 319, The Court will not grant a new Trial if it be probable that the Verdict 


Milian. Proſecution. | 

12 Mod. 370. upon the Payment of the Coſts of the former Trial. 1 

12 Med. 370, But if a new Trial be granted upon the Account of any Irregularity at 

Anon. the former Trial, the Court will ſometimes grant it without the Condi- 
tion of paying the Coſts of the former Trial. : 


Hale and mine for which Party they ſhould find a Verdict; the Court granted a 
cake new Trial, and ordered that the Coſts of the former Trial ſhould abide 
the Event thereof. 1 | 7 

M. S. Rep. In an Action of falſe Impriſonment brought againſt a Juſtice of the 
Pickerſgill and Peace it appeared in Evidence, that the Action was commenced within 
: _ Hil: fix Months after the End of the Impriſonment of the Plaintiff, but not 
C. 1 „Within ſix Months after the Day of his Commitment. It was ruled by 
1 Willes Ch. J. before whom the Cauſe was tried that the Action was not 
commenced within the Time limited by the Statute, and the Plaintiff was 
for this Reaſon nonſuited. A new Trial was granted in this Caſe without 
| the Condition of paying the Coſts of the former Trial. 
12 Mad. 439. It is ſaid that when a new Trial is granted the firſt Verdict ought to 
Fg my ſtand as a Security, for that otherwiſe the Party againſt whom it was may 
J: 49% ſpirit away the Witneſſes upon whoſe Teſtimony it was obtained, and 

thereby deprive the other Party both of the Benefit of the firſt Verdict and 

of the Means of obtaining a ſecond. | a 


Trial. . 241 | 


th. 


It is in the General true, that where a new Trial has been granted, andSalt. 649. 
there is a Verdict for the ſame Party that the Verdict upon the firſt Trial C, and 


R . , Udall. 
was for, the Court will not grant a third Trial. Str. 692. 


But upon the particular Circumſtances of a Caſe, as if the ſecond Ver- 6 Mod. 22. 
dict has been obtained by any bad Practice, the Court will grant a third 
Trial. 


FRY 


2. After a Trial at Var. 0 — 


It is laid down in many Caſes, that the Court cannot grant a new Trial 1 87 38. | of 
after a Trial at Bar, unleſs there has been ſome Miſbehaviour in the . Fl 
for that a Trial at Bar is by Reaſon of the greater Solemnity thereof of 29 ne 93. 
much more Authority than one at Nif Prius. 2464" EY TTY 


B Prec. in Ch, 
193. Ld. Raym. 5 141 


But as the Verdict upon an Iſſue directed from the Court of Chancery is 8/. 650. {1 
only to inform the Conſcience of the Chancellor, the Power of granting a Ferwick and I 
new Trial after a Trial at Bar has been conſtantly exerciſed by this %% Crefve. 1 
Court, which is not bound by the ſtrict Rules of Law. - 3 | {0 

And it has been held in ſome modern Caſes, that a Court of Law has $S:r.584,ttog; : i 
a Power of granting a new Trial as well after a Trial at Bar as after one £4. Raym. 

C | hs 5 3 1300. . 

And it is in one of theſe obſerved, that in the Caſe of Wood and Gun- Sir, 585. 
fon, which is the firſt that is to be found in the Books wherein a new Mwufgrave and 
Trial was granted, it was granted after a Trial at Bar, Nevinſon. 


* 


3. Fox any Defet 02 Biſtake in the Judge befoze whom the i 8}_ﬀ_Þ 
, | Cauſe was tried. | Pl. ” | þ 


If it appears that the Judge before whom the Cauſe was tried was 2 7;y, 4; 
therein intereſted the Court will grant a new Trial, and it is ſaid the 749. | 1 1 
Court will do this even where all Parties did conſent that the Cauſe N | 
ſhould be tried before ſuch Judge ; for it is not. to be imagined that he : | =_ 
could be quite indifferent. | 


A new Trial, was granted becauſe a Lord who was intereſted in the 11 Med. 119. | "8 
Cauſe fat upon the Bench duting the Trial. Lach Herbert FH 
VVV | 1 | 0 e and Shan. | 1 

If the Judge before whom the Cauſe was tried was miſtaken in any 10 M 222: | all 


Thing the Court will grant a new Trial; for a Judge of Ni Prius is Reg. and the ; 3 
to be conſidered as having acted rather in a miniſterial Capacity than a Grp. of Hel. | 1 
judicial one, and as the Ground of granting a new Trial is the doing of Ven. | „ 
Juſtice to the Party injured by the Verdict, it ought to be as well | . þ 
granted upon the Account of a Miſtake in the Judge before whom the a 
Cauſe was tried, as upon the Account of one in the Jury by whom it 
was tried. | 5 | „ 

If the Judge before whom the Cauſe was tried did refuſe to admit 6 1d 242. 
wy proper Evidence, this is a good Reaſon for the granting of a new 5 Mz. 53,64: 

rial. 3 | 
If the Judge before whom the Cauſe was tried did admit any improper , x,q, 64. 
Evidence which was objected to, the more regular Way was to have ten- Thomkins and 
dered a Bill of Exceptions at the Trial: But notwithſtanding this has Hill. 
been omitted and the Trial did proceed the Court will in ſuch Caſe grant 7 Mod. 53. 
Aa new Trial. e e 
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Cro. Elix. 5 7. 
Diſplin and 
§pratt. 

1 Roll. Abr. 


196. pl. 3. 


Cro. Elix. 222. 
Fermor and 
Dorrington. 


Paſcb. 33 Elix. 


2 Barn. 364. 
Wrey and 
Thorn, Mich. 
r$ G. 2. 


2 Barn. 362. 
Norman and 
Beaumont. 


2 Barn. 366. 
Ruſſel and 
Ball. 


Ld. Raym. 


1410. 


Parker and 
Thorn ton. 


1 Ventr. 30, 
Cotton and 
Daintry. 
Sty. 100. 


— — — — — mie 

4. Foz any Defeit, Biſtake oz Fault in the Jury who tzied the 

FR COD Caule. Es 
11 Mad. 1. If the Sheriff did not follow the Direction of a Rule of Court in return- 

ing the Jury, this is a good Reaſon for the granting of a new Trial. 
12 Mad. 567. But if the Party againſt whom the Verdict is did in ſuch Caſe make a 
we © ON Defence at the Trial of the Cauſe the Court will not grant a new Trial; 

12 Mod. 584. 


for as ſuch Party would have had the Advantage of the Verdict if it had 
been in his Favour he ought to be bound by it now it is againſt him. 
In the Venire facias there was the Name of Thomas Bucher of A. In the 
Diſtringas this Name was left out and the Name of Thomas Carter of A. 
was inſerted. Thomas Carter of A. being ſworn upon the Jury which tried 


the Cauſe the Verdict was held to be void; becauſe the Cauſe was in | 


this Caſe tried only by eleven of the Perſons returned upon the Pannel. 
In both the Venire facias and the Diſtringas there was the Name of Jobn 


Taverner : But a Perſon of the Name of John Turner was ſworn upon the 


Jury which tried the Cauſe. On a Motion in Arreſt of Judgment the 
Court were clear that if the Variance had been in the Chriſtian Name the 


Judgment ought to be arreſted : But they had ſome Doubt whether as 


the Variance was in the Surname the Judgment ought to be arreſted, be- 
cauſe a Man may have two Surnames, It was however afterwards held 
that it ſhould be arreſted, „„ | 

But a contrary Doctrine is laid down in a modern Caſe. 10 

A Perſon was returned and ſworn upon the Jury by the Name of Hen- 
ry. A new Trial was moved for upon an Affidavit that his Chriſtian 
Name was Harry: But it was refuſed ; Et per Cur': The Record and all 
the Jury Proceſs are uniform and ſuch an Affidavit ought not to be re- 
ceived to contradict theſe. This was the Perſon who was returned and 


Intended to be upon the Jury, and there is no Pretence that the Ver- 


dict is unjuſt. It is commonly underſtood that Henry and Harry are the 
ſame Name; or that Harry is a corrupt Way of ſpelling Henry. 


A Perſon of the Name of Richard Sheppard was returned to ſerve as a 
Juror at the Aſſizes on the Crown Side. This Perſon being in the N 
Prius Court when Richard Gratter returned upon the Ni Prius Pannel was 
called, he anſwered and was ſworn upon the Jury in the room of Grazter. 


A new Trial being moved for on the Part of the Defendant, it was ſaid 


that the Defendant ought to have challenged this Man, and that the Court 
will not now receive any Affidavit to contradict the Record: But a new 


Trial was granted; Et per Cur* : The Court are not in this Caſe concluded 


by the Record. All the twelve Jurors muſt by the Statute of the 3 Geo. 2. 

be drawn out of the Jury Box, and conſequently as this Man's Name 
was never in the Box here has been no Trial. The Defendant had no 

Opportunity of challenging this Man; nor is this a Defe& which is cured 


by the Statute of the 32 H. 8. . 


Jobn Pearce returned upon the Pannel did not appear: But when he 


was called his Son anſwered and was ſworn upon the Jury. A new Trial 
was granted; Et per Cur' : The Verdict in this Caſe was by only eleven 
of the Perſons returned upon the Pannel. | 


A Perſon returned upon the Pannel by the Name of Hooper was chal- 


lenged and the challenge was allowed. This Man being afterwards ſworn 


upon the Jury as a Taleſman by the Name of Hook a new Trial was for 
this Reaſon moved for and granted. 


The Court will not grant a new Trial becauſe one of the Jurors was re- 
lated to one of the Parties; for as the other Party might have challenged 
this Man he ought to ſuffer for his own Neglect. 


A new 
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_ 
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A new Trial was' moved for becauſe one of the Jurors had at the Time 5% 129. 
of the Trial a Suit depending with the Plaintiff againſt whom the Ver- LOVEay's 


dict was: But it was refuſed ; Zr per Cur': Why did not the Plaintiff ale. 
challenge this Man at the Trial of the Cauſe? 


* 


If it appears however that there was a good Cauſe of Challenge to one 7 Mod. 54. 
or more of the Jurors, but that this was not known and conſequently e and 


could not be taken Advantage of at the Trial of the Cauſe, the Court will PRO. EE, | — 
in ſuch Caſe grant a new Trial. | 


w 


Cl 
5 : | 3 5 8 55 ; | 4 

A new Trial was granted becauſe it was diſcovered after the Trial that 7 645. 1 
the Foreman of the Jury had declared, that the Plaintiff ſnould never have ry 2 | gf 
a Verdict whatſoever Witneſſes he might produce. 1 Hertford. "i 
1 | 8 . 0 a 8 1 a g 4 | 

If the Jury receive any written Evidence which was not given in Court 1 Sid. 235. 1 


after they are gone from the Bar to conſider of their Verdict, this is a good Goodman and 
88 | . | | Cotherington. 
Reaſon for the granting of a new Trial. 


If after the Jury are gone from the Bar to conſider of their Ver- Ce. El. 189. 
dict they hear the Evidence of any Witneſs who was before examined in * and 
Court, the Verdict may be ſet aſide although his Evidence was to the 
ſame Effect as the Evidence he had given in Court. „ 

But it is ſaid that the Court will not in ſuch Caſe grant a new Trial, 1 8% 235. 
unleſs it be indorſed upon the Paſtea that the Jury did receive ſuch writ- SOR _ 
ten or parol Evidence after they were gone from the Bar; ſor that this C.. E 180. 

cannot be ſhewn by Affidavit. | | | | 

If the Jury carry any written Evidence which was given in Court /. 645. 
with them from the Bar without the Direction or Leave of the Court, King aud 
this is not a Reaſon for the granting of a new Trial: But it is a Miſbeha- B. | 
viour in the Jury for which they are puniſhable. OE | y 

A new Trial was granted, becauſe the Jury threw up Croſs or Pile whe- Buzb. 5. | | by 
ther they ſhould give the Plaintiff Five Hundred Pounds or Three Hun- . and | | | "In 
dred Pounds Damages, A 5 TE = 47 pg 7 9 

| v. 140. 
| „„ e 205. | 
The Jury drew Lots whether they ſhould find a Verdict for the Plain- Sr. 642. N 
tiff or for the Defendant. A new Trial was in this Caſe granted, not- _— and 2 
withſtanding the Lot fell upon the Party who was in the Opinion of the“ At 
Judge before whom the Cauſe was tried intitled to a Verdict. 


But a new Trial was refuſed, where the Jurors had voted and found their Comb. 14. 
Verdict according to the Majority of Votes. Anon, 

In a modern Caſe, where the Jurors had voted and ſeven of them . S. Rep. 
were for finding the Verdict as it was found, a new Trial was moved Lawrence and 
for: But it was refuſed ; and by Lee Ch. J. nothing was in this Caſe de- 333 4 
cided by Chance as was done in the Caſe of Phillips and Fowler. The 1 B. . 
five might ultimately be convinced: But if they only acquieſced in the 
finding of the Verdict it is enough; and they ſhall not now be received 


to ſay they did not. 5 „„ 
A new Trial was granted upon Affidavits of eleven of the Jurors, ſet- Rep. of Pr. in 
ting forth that they had agreed to find a Verdict for the Plaintiff and to C. B. 66. 


give him Five Shillings Damages, but that the Foreman had by Miſtake ee and 
given in a Verdict for the Defendant. | | | iles. 


The Defendant was indicted for having put ſome Ducats into the M. S. Rep. 
Pocket of the Proſecutor with an Intent to charge him with Felony, Rex and Si. 
The Jury found the Defendant guilty generally : But upon a Motion for a _ * 
new Trial Affidavits of all the Jurors were produced, in which they ſwore?s © 
that they only intended to find him guilty of the Fact of having put the 

Ducats into the Proſecutor's Pocket but not of the Intent; and Foſter J. 

before whom the Indictment was tried reported that his Direction to the 

Jury was, that in Caſe they did not think the Defendant guilty of the Intent 

as well as of the Fact of having put the Ducats into the Proſecutor's Pocket 
they ought to acquit him. A new Trial was granted; and by Lee Ch. J. | 
+ | | | . 
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do not grant a new Trial in this Caſe on the Account of any after Thought 
of the Jurors, for the doing of this might be a very bad Precedent ; but 
becauſe the Verdict was contrary to the Direction of the Judge in a Mat- 


ter of Law. By Deniſon J. if the Verdict had been as the Jury intended 
it, that the K was guilty of the Fact but not of the Intent there 


muſt have been a Venire facias de Novo; for it would have been an in- 
ah compleat Verdict. | | 
7 Mod. 37. The Court did in one Caſe refuſe to grant a new Trial, although the Jury 
Gay and Cc. found a general Verdict after it was agreed by the Counſel on both Sides 
| that there ſhould be a Special one, and would not give their Reaſons for 
finding ſuch a Verdict. | | ths 
Ibid. hut it ſeems from the Report of this Caſe that a new Trial was refuſed 
becauſe it was moved for after a Trial at Bar. | 


1 Will. 213. 


e For in another Caſe, where a ſpecial Verdict was prayed, and the Jury 
Cab. of ® after being directed by the Judge before whom the Cauſe was tried to find 
Beaedlcy. a ſpecial Verdict did find a General one, a new Trial was granted. 

Ser. 11406, It is in the General true, that if the Jury have found a Verdict con- 
1142. trary to the Evidence the Court will grant a new Trial. | 

1 Barn, 317, But if there be two Iſſues and the Verdict is not contrary to the Evidence 
333. as to one of theſe, the Court will not grant a new Trial although it be con- 


trary to the Evidence as to the other; for where the Verdict is right in 
Part the Court will never ſet it aſide. „n | £ 
As the granting of a new Trial is diſcretionary if the Action be a hard 
one and there be a Verdict for the Defendant, the Court will not grant 
a new Trial although the Jury did find a Verdict contrary to the 
Evidence, becauſe every ſuch Action ought to be diſcouraged as much 
as poflible. . * 3 8 
Salk. 644. In an Action upon the Caſe againſt J. S. for negligently keeping his 
CE Fire, by which Means the Houſe of the Plaintiff was burnt down, the 
Frampton. Verdict was for the Defendant. A new Trial was moved for: But it was 
refuſed although the Verdict was contrary to the Evidence becauſe the 

Action was a hard one | _ 5 


Salt. 653. But it is ſaid that if in ſuch Caſe the Verdict had been for the Plain- 
, and tiff the Court would have granted a new Tril. Gy 
Salk. 648. J. S. was hung in Chains by the Sheriff upon the private Soil of J. N. 
Sparks and An Action being brought for this by J. N. againſt the Sheriff there was 
Spicer. a Verdict contrary to the Evidence for the Defendant : Yet the Court re- 
| fuſed to grant a new Trial becauſe the Action was a hard one; it ap- 
pearing that the Sheriff had done this merely for the Conveniency of the 
Place and not with a Deſign either to affront or to annoy J. N. 
It has been held in divers Caſes that the Court will not grant a new 
Trial unleſs the Juſtice of the Caſe requires it, although the Jury have 
found a Verdict contrary to the Evidence. | 
Salk. 646. In an Action of Aſumpſit the Jury found a Verdict for the Plaintiff 
Spe” the notwithſtanding the Defendant did prove her Defence which was Co- 
1 verture. A new Trial being moved for it was refuſed; Et per Cur :. 
5 As the Defendant was reputed to be a Feme Sole and lived as one, ſhe 
ougght not to have ſet up ſuch a Defence in order to hinder the Plaintiff 
from recovering a juſt Debt. 9 


Salt. 644. The Plaintiff in an Ejectment who was a Mortgagee claimed under 2 
_ and Surrender, whereas the Premiſſes were not Copyhold. The Defendant on 


his Part claimed under a meer voluntary Conveyance. A Verdict having 

been found for the Plaintiff the Court would not grant a new Trial; be- 

o_ 5 granting thereof would have been contrary to the real Juſtice of 
the e. 3 | | | 


2 947; An Action of Trover having been brought by a Leſſor againſt his Lef- 
>a in ſee for ſome Trees cut down by the latter the Jury found a Verdict 
for the Defendant contrary to the Evidence: Yet a new Trial was re- 


fuſed 
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of Ditches, which were of much more Advantage to the Plaintiff's Land 


than the Value of the Trees. 


A new Trial being moved for in an Action of Treſpaſs Vi et Armis 14. $. Ri; 
the Judge before whom the Cauſe was tried reported, that the Treſpaſs was Macro and 
proved, and that the Jury who had found the Verdict for the Defendant 8 Mich. 
ought to have found it for the Plaintiff; but that in his Opinion Sixpence 1 P. bo 
Damages would have been ſufficient. A new Trial was refuſed, and by 


Lord Mansfield Ch. J. as the granting of a new Trial is diſcretionary the 


Court will never miniſter to the Paſſions of any Perſon by granting one in 


ſuch a Caſe as the Preſent, where the Juſtice of the Caſe does by no 
Means require it. 8 


Upon a Motion for a new Trial in an Action for a Libel accuſing the 17. S. Rep. 
Plaintiff of Diſaffection the Judge before whom the Cauſe was tried re- Burton and 


ported, that the Jury had found the Verdict for the Defendant contrary both Thomp/or, 


to the Evidence and to his Direction: But that as the general Character + G.3. 
of the Plaintiff was proved to be that of a Jacobite, and no Damage was 
proved to have been ſuſtained from the Libel, the Jury ought not in his 

Opinion to have given more than Two Shillings and Sixpence Damages. 


The Court refuſed to grant a new Trial and by Lord Mansfield Ch. J. a 


new Trial ought never to be granted unleſs ſome manifeſt Injuſtice is done 
by the Verdict. As this is a vindictive Action and it was not proved 
that the Plaintiff ſuſtained any Damage from the Libel the granting of a“ 
new Trial, by which the Plaintiff muſt in all Probability be Money out 


of Pocket if he ſhould obtain a Verdict, would anſwer no other End than 


that of vexing the Defendant. It is the Duty of the Court to ſee that 


ſubſtantial Juſtice be in every Caſe done to all the Parties, but they ought 


never to miniſter to the Paſſions of any one of them. Eko 
It has been held in ſome Caſes, that if the Jury have found a Verdict 
which is in the Opinion of the Judge before whom the Cauſe was tried 


_ contrary to the Weight of the Evidence this is a good Reaſon for the 


granting of a new Trial. 


„ 


The Queſtion at the Trial of the Cauſe was whether 7. S. was of ſane 1 Bars. 324; 


Mind? And the Verdict was for the Plaintiff: But upon the Report e and 


of Willes Ch. J. before whom it was tried that the Weight of the Evidence ho _ 
was in his Opinion with the Defendant a new Trial was granted. „ 
Upon a Motion for a new Trial Ryder Ch. J. before whom the Canſe M. S. Rep. 
was tried reported, that there was Evidence on both Sides: But that in Burt and Ma- 
his 8 the Jury had found the Verdict contrary to the Weight . FR 
the Evidence. A new Trial was in this Caſe granted. 13 75 F - 
And in another Caſe it was laid down generally that the Court may . S. Rep. 
grant a new Trial, if the Verdict is in the Opinion of the Judge before Brigb: and 
whom the Cauſe was tried contrary to the Weight of the Evidence, al- £nion, Trin. 


though there was Evidence on both Sides. 30 G. 2. 


But it has been held in other Caſes that the Court ought not to 
grant a new Trial; becauſe the Jury have in the Opinion of the Judge be- 
fore whom the Cauſe was tried found a Verdict contrary to the Weight 
of the Evidence. | 5 oe „ | 

A new Trial was refuſed notwithſtanding Lee Ch. J. before whom the 5. 1142. 
Cauſe was tried reported, that the Evidence for the Plaintiff for whom Smith and 
the Jury had found a Verdict was very weak, and that he had ſummed N Mich. 
up the Evidence ſtrongly for the Defendant. | : | e 

U-oon a Motion for a new Trial the Judge before whom the Cauſe was 3 11 425 
tried reported, that the Weight of the Evidence was with the Plaintiff, 41 and 
and that in his Opinion the Jury, who had found the Verdict for the De- Alg, Mich, 


fendant, ought to have found it for the Plaintiff: But a new Trial was re- 14 C. 2. 


fuſed; Et per Cur': As there was Evidence at the Trial on the Part of 


the Defendant the Jury were the proper Perſons to judge on which Side 
. R —— 
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\, fuſed : Becauſe it appeared that the Trees were cut down in the makin 
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Trial. 


the Weight thereof was. This cannot be ſaid to be a Verdict againſt 


Evidence and therefore we will not grant a new Trial. 


M. ö. Reb. Upon a Motion for a new Trial Pratt Ch. J. before who the Cauſe 


Francis and wag tried after reporting the Evidence ſpecially expreſſed him ſelf to this Ef- 
Baker, Hil. fect. If I had been upon the Jury, and had known no more of the Wit. 
z + A neſſes than I did when this Cauſe was tried, I ſhould have thought that 
the Verdict which is for the Plaintiff ought to have been for the Defen- 
dant; but I do not chuſe to declare myſelf diſſatisfied therewith : Becauſe 
wherever there is a flat Contrariety of Evidence as to the principal Mat- 
ter in Iſſue, and the Characters of the Witneſſes on both Sides ſtand unim- 
peached, the Weight of Evidence does not altogether depend upon the 
Number of Witneſſes; for it is the Province of the Jury who may know 
them all to determine which Witneſſes they will give Credit to; and in my 
Opinion no Judge has a Right to blame a Jury for exercifing their Power 
of determining in ſuch a Caſe. He concluded with leaving the Matter 
to the other Juſtices. | | | 


The Rule for a new Trial was diſcharged ; and by Clive J. the granting 
of a new Trial in this Caſe would be taking away that Power which is 


by the Conſtitution veſted in the Jury. It has been ſaid thar it is the 
Duty of the Judge to enlighten the Underſtanding of the Jury, but that 
he ought not to lead the Jury by the Noſe. 


Bathurſt J. as there was in this Caſe ftrong Evidence for the ble: 


, tiff a new Trial ought not to be granted, although the Weight of the 
Evidence was in My Lord's Opinion with the Detendant. | 
Gould J. it is very difficult to draw a Line between the Caſes in which 
there ought or ought not to be a new Trial; and perhaps the granting 
of a new Trial muſt in every Caſe depend upon the particular Circum— 
ſtances of the Caſe. In the preſent Caſe there is no Reaſon to grant one. 


As the Law does not ſeem to be ſettled concerning the granting of a 


new Trial upon the Account either of the Smallneſs or Exceſſiveneſs of 
the Damages given by the Jury, it will be beſt to mention all the prin- 
cipal Cafes as to both theſe Points. 


$tr. 940. Hay- In an Action for Words the Plaintiff had a Verdict and Twenty Shil- 
ward and lings Damages were given. A new Trial being moved for it was refu- 


Newton, 


Mb. 6C. 8 ſed; Et per Cur': This is a very hard Caſe; but the Court has con- 
' © ſtantly retuſed to grant a new Trial upon Account of the Smallneſs of the 
Damages. 9 hgh 


Str, 1ozt., In an Action for a malicious Proſecution of the Plaintiff for Felony 


Barker and the Damages given were only Six Shillings: Yet the Court would 


Sir Moolſton 


„ee not grant a new Trial. It is in this Caſe laid down that the Court will 
Dixie, Trin. 


9G.z. never grant a new Trial upon Account of the Smallneſs of the Da- 


mages; becauſe an Attaint would not lie in ſuch a Caſe againſt the Jury, 
it not being a falſe Verdict which a Verdict for the Defendant would per- 


haps have been: And it is added that new Trials were introduced in the 


| room of Attaints as being more expeditious and eaſier Remedies. _ 
1 Barn. 332. In an Action of Scandalum Magnatum the Jury found for the Plaintiff 


Lord Gower but gave only Twelve-pence Damages. A new Trial being moved for 


—— upon Account of the Smallneſs of the Damages it was refuſed. 
Fin. LS: | 


| Salk. 647, In an Action of Covenant for the Sum of One Hundred Pounds 


Anon, Mich. there was Judgment upon a Demurrer for the Plaintiff. A leſſer Sum 
10 V. 3. being given by the Jury upon a Writ of Enquiry a new Writ of En- 
quiry was awarded; Et per Cur': As an Action of Debt might have been 
brought upon this Covenant the Jury ought to have given the whole 


| Sum, unleſs the Defendant had proved ſomething to leſſen it. The general 


Rule of not granting a new Trial or a new Writ of Enquiry upon Ac- 
count of the Smallneſs of the Damages does not extend to this Caſe ; in 
which there muſt have been ſome Contrivance. 


Upon 
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— Upon a Contract for Stock the Plaintiff and J. S. depoſited Two Hun- S. 425. 

dred Pounds each in the Hands of the Defendant. As F. S. did not per- fav dah tov 

form his Part of Contract the Plaintiff brought an Action for the Four 8. oh 

Hundred Pounds depoſited, and obtained Judgment upon a Demurrer. 

A Writ of Enquiry was executed and the Plaintiff proved his Caſe; yet 

the Jury upon a miſtaken Notion that the Defendant could not part with 

the Money without the Conſent of both Parties gave him only a Penny 

Damages. A new Writ of Enquiry was awarded; Et per Cur* : The 

Rule of not ſetting aſide a Verdict on Account of the Smallneſs of the 

3 Damages does not extend to this Cafe ; in which the Jury were miſtaken 

Y in a Point of Law. mn. nk | 

1 Upon the Execution of a Writ of Enquiry the Sheriff admitted im- 2 Barr. 354: 
proper Evidence to be given on the Part of the Defendant; for which ay i an 
Reaſon the Damages given were. much leſs than they would otherwiſe * e 
have been. A new Writ of Enquiry was awarded; El per Cur* : A No- MEER? 
tion has prevailed that where the Damages are exceſſive the Court may | 
grant a new Trial; but that it cannot where theſe are too ſmall. There 
ſeems however to be no good Reaſon why a new Trial ſhould not be as 
well granted in the latter Caſe as in the former. 5 

A new Trial being moved for on Account of the Smallneſs of the 2 Barn. 366. 

Damages it was refuſed ; Et per Cur* : Where the Demand is certain, as Raßel and 
if it ariſes upon a promiſory Note, the Court will grant a new Trial upon B Eat. 

Account of the Smallneſs of the Damages: But where the Demand is un- 18 C. 2. 
certain, as in the preſent Caſe where it is for the Cure of'a Wound, the 


Court will not grant a new Trial upon Account of the Smallneſs of the 
Damages. 8 5 


In an Action of Scandalum Magnatum for theſe Words, be is an un- 2 Med. 150: 
worthy Man and afts againſt Law and Reaſon, the Jury found a Verdict Lord Townſend | 
3 for the Plaintiff and gave him 40007. Damages. Upon a Motion for a and . b 
new Trial it was ſworn that one of the Jury had confeſſed, that they did ä 
1 not give ſuch large Damages becauſe the Plaintiff was ſo much damnified, 
but becauſe he might have a greater Opportunity of ſhewing himſelf no- 

ble by remitting the Damages. A new Trial was refuſed and the Court 
gave their Opinions ſeriatim. | Ss e 
North Ch. J. in a criminal Caſe a Man is by Magna Charta to be fined 
with a Salvo Contenemento ſuo, and conſequently no greater Fine is to be im- 
poſed than he is able to pay; but in a Civil Action the Plaintiff ought in 

all Caſes to recover a Compenſation for the Damages which he hath ſuſ- 
| tained: And he ought in ſome Caſes to recover both for the Damages 

which he hath ſuſtained and for thoſe which he may ſuſtain. In an Action 
for Words if the Words are not actionable in themſelves the Jury are only 

to conſider what Damages the Plaintiff hath ſuſtained, and not what he 

may ſuſtain in futuro: Becauſe for the latter he may have a new Action: 

But if the Words are in themſelves actionable the Jury ought as well 
[ to conſider the Damages which the Plaintiff may afterwards ſuſtain as 

| thoſe which he hath ſuſtained. In the preſent Caſe the Court cannot ſet 
1 a Value upon the Plaintiff's Honour. The Jury have given him 4000/. 
Damages for the Injury thereto done, and as they are by Law the proper 
Judges of Damages the Court has no Power either to leſſen theſe or to 
grant a new Trial; and it would be very inconvenient if the Court ſhould 


4 examine upon what Account the Jury gave their Verdi. . 
8 Atkins J. accorded. | | | 5 | 
- Wyndham J. was of a different Opinion. In the Cafe of Wood and Gun- 
le ten which was an Action upon the Caſe for calling the Plaintiff Bankrupt 
ol the Court granted a new Trial; becauſe the Damages of 5001. os by 
. the Jury were in the Opinion of the Court exceſſive. In the prefent Caſe 
A the Jury ought only to have conſidered the Damages which the Plaintiff 
had ſuſtained, and not to have given large Damages that he might have an 
Opportunity of ſhewing himſelf generous. It is very true that the Court 
Dn — N 7 cannot 
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cannot leſſen the Damages given by the Jury: But if theſe are too large 
a new Trial may be granted. | 

Scroggs J. accorded with North and Wyndham. If J had been upon the 
Jury 1 ſhould not have given ſuch large Damages: But as it does not ap- 

ear that there was any Practice upon the Jury a new Trial ought not to 
be granted. Suppoſe the Jury had given the Plaintiff only a Penny Da- 
mage, the Court would not have granted a new Trial in order to give him 
a Chance of obtaining larger Damages; and it is equally reaſonable that 
the Court ſhould not now grant a new Trial in order to give the Defen- 
dant a Chance of having leſſer Damages given againſt him. 
2 Jon. 200. In an Action for Words the Jury gave 800“. Damages. A new Trial 
Boulſworth was moved for upon Account of the Exceſſiveneſs of the Damages: But 
and Pilking- it was refuſed ; becauſe the Judge before whom the Cauſe was tried re- 


_—W orted, that the Plaintiff had given the Defendant no Provocation, and 


es that he believed the Jury had done what they in their Conſciences 


believed to be right. 


M.S. Rep. In an Action for criminal Converſation with the Plaintiff's Wife there 


Wilford and was a Verdict for the Plaintiff with 500/. Damages. Upon a Motion for 
Ber * Pg new Trial on Account of the Exceſſiveneſs of the Damages, it appeared 
3: from the Report of Lord Mansfield Ch. J. before whom the Cauſe was 
tried, that the Woman had ſeduced the Defendant, and that the Defendant 
was in low Circumſtances, being only a Clerk in the Exchequer at a 

Salary of Fifty Pounds a Year. A new Trial was refuſed ; and by Lord 

Mansfield Ch. J. the Jury had all theſe Circumſtances under their Con- 
ſideration, and they are in every Action founded upon a Tort the pro- 


= per Judges as to the Quantum of Damages. 5 1 | 
Sg. 462. A new Trial was granted after a full Debate by Counſel on both Sides 


Mood and upon Account of the Exceſſiveneſs of the Damages in an Action for 


Gunfton, Mick, Words; and by Glyn Ch. J. Wherever the Court believe that the Jury 


the Cauſe was tried a new Trial may be granted. 
Sty. 466. But in another and fuller Report of this Caſe in the ſame Book the new 


Trial does not ſeem to have been granted merely upon Account of the 


Exceſſiveneſs of the Damages, but becauſe the Jury had ſhewn a Partia- 
lity to the Plaintiff. 0 85 5 
Comb. 357 In an Action of Aſſault and falſe Impriſonment the Jury gave 20000. 


2 meg Damages, although the Plaintiff had been confined by her Mother only two 
MEN 3. or three Hours. A new Trial was granted on Account of the Exceſſiveneſs 


of the Damages; and by Holt Ch. J. the Jury were very ſhy of giving 
their Reaſons for their Verdict, thinking they had an abſolute Power to find 
it as they pleaſed : But this is a Miſtake ; for the Jury are to try the Cauſe 
with the Aſſiſtance of the Judge, and they ought to give their Reaſons 
for their Verdict if they are required by the Judge ſo to do, that they 
may if they proceed upon a miſtaken Notion be ſet right by Fam. 
N. S. Rep. In an Action of Aſſault and falſe Impriſonment the Verdict was for 


© _ ou the Plaintiff with 300. Damages. A new Trial being moved for on 
176, „ Account of the Exceſſiveneſs of the Damages it was refuſed ; becauſe 


3G. 3. in 


C. F the Court did not think that upon the whole Circumſtances of this 


Caſe the Damages were too large. It was however in this Caſe ſaid by 
Pratt Ch. J. that there is no Doubt but the Court may in every Action 
grant a new Trial upon Account of the Exceſſiveneſs of the Damages, 
although the Action be founded upon a Torre in which the Jury have no 


certain Rule of computing the Damages. But the Court ſhould be very 


cautious of granting one in ſuch a Caſe, and ovght not to do it unleſs the 
Damages are quite enormous. | EE 


gave their Verdict contrary to the Direction of the Judge before whom 
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5. Foz any Negleft o2 Miſtake in the Counſel oz Attozney in 
| ES the Cauſe. 


A new Trial is ſaid to have been granted, becauſe the Counſel for the Salt. 6457 
Defendant who did not expect that the Cauſe would be called on was Aen. 
abſent. 


But it is added by the Reporter of this Caſe, that a new Trial had in 
a ſimilar Caſe been refuſed. 5 5 

And in a modern Caſe a new Trial was moved for becauſe the De- M. S. Rep. 
fendant's Attorney had neglected to attend the Trial of the Cauſe : But it — 6588 = 
was refuſed ; Et per Cur*: As the Plaintiff has in this Caſe been guilty of 31 3 
no Fault there ought not to be a new Trial, which as his Witneſſes may B. R. 
die or be out of the Way may be inconvenient to him: Nor is it neceſſar 
to grant one; for the Defendant who is bound by the Verdict has a Re- 
medy againſt his own Attorney. 715 | 


At the Trial of the Cauſe a Matter of Law was ſtarted by the Judge 10 Mea. 202, 


before whom it was tried ; the Conſequence of which if it had been relied 57 a | 
on muſt have been a Verdict for the Defendant : But inſtead of relying jy. 5 


upon this the Defendant's Counſel put his Defence upon other Matters, and 
there was a Verdict for the Plaintiff, A new Trial being moved for it was 
refuſed; Et per Cur' : The Act of a Counſel in the Cauſe is always to 
be conſidered as the Act of his Client; and if he waves any Thing which 
would have been in Favour of his Client, it is the ſame Thing as if the 
Client does himſelf wave it. The Miſtake of the Judge or of the Jury is 
always a good Reaſon for the granting of a new Trial : But it has never 
been held that the Miſtake of a Counſel in the Cauſe is fo. 


6. Foz any Neglect, Biftake o2 Fault, in a Party to the Cauſe 
e 02 one of his Mitneſles. | 


A new Trial was moved for, becauſe a material Witneſs of the Party 1 Ventr. 30. 
moving for this did not appear at the Trial of the Cauſe: But it was re- e and 
fuſed; Et per Cur' : If a new Trial was to be granted upon this Account 95 
one might be granted in almoſt every Caſe; for it would be almoſt always 

in the Power of a Party to prevail upon one of his own material Witneſſes 

to be abſent, on Purpoſe to make his Abſence a Ground for the obtaining 

of a new Trial. | TFT | 5 
Upon a Motion for a new Trial the Party who moved for it offered an 1 Barn. 322. 
Affidavit, that one of his material Witneſſes did not appear at the Trial Vecler and 
of the Cauſe : But the Court would not ſuffer this Affidavit to be read. P. 

But if the Appearance of a material Witneſs for one Party to the Cauſe 11 Med. 141. 
has been prevented by any Contrivance of the other Party, as by the Davis and 
arreſting of ſuch Witneſs, the Court will grant a new Trial. Daverell. 

So it the Appearance of a material Witneſs at the Trial of the Cauſe 11 Nd. 1. 
was prevented by his ſudden Illneſs, this is a good Reaſon for the granting © Ne. 22. 
of a new Trial. | | N | 

It is however ſaid that the Court will not in any Caſe grant a new Salk. 645. 
Trial, becauſe a material Witneſs did not appear at the Trial of the Cauſe, unn. 
unleſs an Affidavit be produced of what he knows concerning the Matter 
in Queſtion, that the Court may be able to judge of the Materiality of 
his Evidence. | | | 5 8 

It is ſaid that a Court of Equity will grant a new Trial, whenever it Prec. in Ch. | 
appears that the Witneſs, upon whoſe Teſtimony a Verdict at Law was Le 
principally founded, ſtands convicted of any infamous Crime. . 

Vol. V. | 811 But | 
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_ Salk. 653. But it has been held that this is not a ſufficient Ground for the grant- 
phy and ing of a new Trial; Et per Cur': If the Record of the Conviction of 
Hy. 


Mod, £8 ſuch Witneſs had been produced at the Trial, the Judge would not have 

a OF admitted his Teſtimony ; and as this was not done the Party who has 
been guilty of a Neglect ought to ſuffer for it. 

12 Mad. 584+ Tt is in many Caſes laid down that the Court will never grant a new 
Salk, 273. Trial; becauſe the Party who moves for it was not at the Trial of the 
45 565 Cauſe furniſhed with any Evidence, which it was in his Power to have 

rec. in Uh, | . TO | T 

1094. been then furniſhed with. 

Str. 691. | | | 

Wo 12 Mod. 584. But it is ſaid in one of theſe that if any material Evidence, of which 

4 | the Party had no Knowledge at the Trial of the Cauſe, is afterwards diſ- 

=_ covered, this is a good Realon for the granting of a new Trial. 

4 The former however ſeems from what was laid down in a modern Caſe 

1 cto be the better Opinion. „ 

* ; M. S. Rep. In an Action for criminal Converſation with the Plaintiff's Wife there 


I | Walker and was a Verdict for the Plaintiff, and 1000 JI. Damages were given, A 
? x 2 "_ new Trial was moved for upon an Affidavit of its having been diſcovered 
| 5 * ſince the Trial, that the Woman was not the Wife of the Plaintiff; but 


it was refuſed ; Et per Cur“: It is a ſettled Rule, that a new Trial is not 

to be granted on the Account of any Evidence having been diſcovered 

after the Trial, which by uſing due Diligence might have been diſcovered 

before the Cauſe was tried. It is laid down in divers Caſes, that the Court 

will not grant a new Trial, becauſe one of the Parties was not at the Trial 

of the Cauſe prepared to make out his Caſe; and it would be of the moſt 

dangerous Conſequence to ſuffer one Party, after he has heard the Evi- 

dence of the other, to give new Evidence to contradict this. In the pre- 
| ſent Caſe the Defendant ought to have been prepared at the Trial to 

have proved that the Woman was not the Plaintiff's Wife; which was 

the very Giſt of the Action. 7 ” 

M. S. Rep. A new Trial being moved for upon an Affidavit that a material Wit- 
Lewis and neſs had made a Miſtake in giving his Evidence at the Trial of the Cauſe 
e . it was refuſed; Et per Cur': It would of the moſt dangerous Conſequence 
J K. *:'* to grant a new Trial after the Gift of the Cauſe is ſeen; in order to ſuffer 
: a Witneſs to give Evidence different from what he had before given. 
2 Ventr. 173. Upon a Motion for a new Trial it appeared, that the Plaintiff's Attorney 
Anon. Paſch. had wrote Letters to two Perſons upon the Pannel, importuning them 
dal to appear and ſetting forth the Hardſhips his Client had ſuffered in the 
Cauſe. A new Trial was-granted, and the Attorney was committed for 
having been guilty of Embracery; and he was obliged to pay Ten Pounds 
to the other Party towards his Coſts, before the Court would conſent to 

his being diſcharged. 

* | | | | Str. 643. But it was in a later Caſe held that although one of the Parties has 
5 | | Snell and deſired a Perſon to appear as a Juryman, this is not a good Reaſon for 


8 2 G.1, the granting of a new Trial. | 
Bid, The latter Caſe is ſaid to have been determined upon the Authority of 
1 | | the Caſe of Lady Herbert and Shaw, | oy 


But the Caſe alluded to does not ſeem to warrant ſuch a De- 


0 termination. =” 
5 | 11 Mod. 119. In this Caſe the Duke of Leeds had wrote Letters to all the Perſons 
4 e Serves upon the Pannel; every one of which Letters, after deſiring the Perſon 


(8 to appear at the Trial, concluded with theſe Words, ** Which I ſhall take 
. : << as a great Obligation, and ſhall be glad of an Occaſion to ſhew you how 
= ** much I am Sir your humble Servant.” A new Trial being moved for 
on the Account of theſe Letters it was indeed refuſed ; but it was refuſed 
upon the particular Circumſtances of the Caſe, namely that the Defen- 
dant who had had Notice long before the Trial of :';eſe Letters did not 
move for a Trial at Bar, which the Plaintiff had 6%:r-d to conſent to; 


4 and 


tad, Bhd % pos 
a : 


= 


any corrupt Practice of the Defendant. | 


capital Offence grant a new Trial. 


* 


— 


Trial. % 251 
and it was moreover ſaid by the Court, that ſuch a Sort of Letter conſider- 
ed by itſelf is of the moſt dangerous Conſequence, it being a Temptation 
to a Juryman to be partial. | | | 

A new Trial was moved for, becauſe the Plaintiff, in whoſe Favour it 1 Ventr. zo. 

was, had after the finding of the Verdict given to every one of the Jurors Otten and 
Four Pounds, whereas by a Rule of the Court they were entitled to no Daintry. 
more than Twenty Shillings each. The Court being equally divided no 
Rule could be made. Morton J. and Rainsford J. were of Opinion that 
although the Plaintiff might be puniſhable for Diſobedience to the Rule 
of the Court, this was not a good Reaſon .for the granting of a new Trial : 
But Keeling Ch. J. and Twi/den J. were of Opinion that there ought to be 
a new Trial; for that if the Parties may give what they pleaſe to the 
Jurors after the Verdict, it is to be preſumed that the Jurors will fre- 


quently be inclined to find a Verdict for that Party who is beſt able to 
reward them well. | | 


7. In an Indickment o2 Inkozmation. 


The Court will not grant a new Trial where the Defendant in an In- 1 Sid. 154. 


dictment or Information has been acquitted, although the Verdict was con- Lev. 124. 


Ld. Raym. 63. 
| | ; | 12 Mod. 9. 
A new Trial being moved for becauſe the Verdict for the Defendant Sa/t. 646. 


trary to the Evidence. | 


in an Indictment for a Libel was contrary to the Evidence it was refu- Rex and Bear. 


ſed ; Et per Cur': A new Trial is never to be granted after an acquittal in 


a criminal Caſe, unleſs the Defendant has been guilty of ſome Fraud or 

bad Practice, . 5 : | 
The Defendant in an Information for a Riot having been acquitted a 1 $4ow. 336, 

new Trial was moved for. The Verdict was in the Opinion of the Judge Rx and | 

before whom the Information was tried contrary to the Evidence: Yet a Pw. 


new Trial was refuſed ; becauſe it did not appear to have been obtained by 12 Mad. 9. 


* 


* 


Upon an Information in the Nature of a quo Warrant the Jury found for 5%. 101. 
the Defendant. A new Trial was moved for; and the Judge before Rex and 
whom the Information was tried reported that the Verdict was in his Bennct. 
Opinion contrary to the Evidence. Parker Ch. J. and Pois J. were of 
Opinion that a new Trial might in this Caſe be granted: But He J. and 
Pratt J. were of a contrary Opinion. The Court of King's Bench being 
thus divided the reſt of the Judges were conſulted; who being alſo 
equally divided in their Opinions the Rule for a new Trial was of 
Courſe diſcharged. - 1 | 

A new Trial was moved for becauſe the Verdict, which was for the M. S. Rep. 
Defendant in an Information in the Nature of a quo Warranto, was con- Ne and 
trary to the Evidence : But the Court refuſed to grant a Rule to ſhew "OO * my 
Cauſe; and by Lee Ch. J. in Rex and Bennet the Judges were equally divided 85 
in their Opinions, whether a new Trial could in ſuch Caſe be granted; 
and in Rex and Jones, Trin. 10 G. 1. wherein the ſame Queſtion aroſe, 
the Court did not come to any Determination. = on 

It has been held that if the Defendant in an Indictment or Information 1 8 153. 
has been acquitted by ſome Trick or Fraud of his own, he may be pu- 1 Lev. 9. 


niſhed by Information for ſuch Trick or Fraud, but that the Court will 
not grant a new Trial, | 


And it is ſaid to have been formerly held, that if the Defendant in an Salt. 646; 


Indictment or Information had been acquitted the Court would not in any Rex and Bear; 


Caſe grant a new Trial, although the Verdict was obrained by ſome Trick 
or Fraud of the Defendant, _ | | 

But it ſeems to be the better Opinion, that if the Defendant in an In- 1 $9. 154. 
dictment or Information has obtained a Verdict by any Trick or Fraud of 1 Lev. 9. 
his own, the Court will in every Caſe except that of an Indictment for a S4. 646. 


A new 


252 | Trial. | 


— 


12 Mod. 9. A new Trial was granted after the Defendant in an Indictment for keep- 

Reg. and Cote. ing a Bawdy Houſe had been acquitted ; Becauſe the Trial was brought 
on by the Defendant, and he had not given due Notice of Trial to the 
Proſecutor. | 

1 Lev. 9. It ſeems to be ſettled that a new Trial may be granted in an Indict- 

2 Jon. 163. ment or Information, in Caſe the Defendant has been found guilty. 


Str. 104, 968. 


1102. 


by It has indeed been formerly held, that the Court cannot grant a new 


\ Read and Trial at the Inſtance of the Defendant in an Indictment or Information, 


3 without the Conſent of the King's Counſel. 
13 Car.-2. CE 3 
Ld. Raym. 63. But it has been ſince held, that the Court may grant a new Trial 
Rex and Stone. at the Inſtance of the Defendant in an Indictment or Information 
Mich. 3W. z. without the Conſent of the King's Counſel; and it is in this Caſe ſaid 

that Mr. S:derfin is miſtaken in his Report of the Caſe of Read and 


Slr. 1102, A new Trial cannot be moved for by a Defendant in an Indictment or 
Rex and Information after an Interlocutory Judgment has been ſigned. 
Armſtrong. | | FE 
Str. 968, Upon a Motion for a new Trial at the Inſtance of the Defendant in an 


Rex and Indictment for Forgery it was inſiſted, that it was not neceſſary for him to 
Gibſon, be preſent in Court at the making of the Motion; for that this is different 
from the Caſe of a Motion in Arreſt of Judgment: But it was held that 

he muſt be preſent in Court when ſuch Motion is made; Et per Cur: 

The Verdict fixes ſuch a Suſpicion of Guilt upon the Defendant, that the 

Court will always be ſure of him before they intimate .any Opinion con- 

coerning the granting of a new Trial; and the Chief Juſtice mentioned 

two Caſes in which the Diſtinction attempted to be made in this Caſe 

had been overruled, | | I 


8. Jn a penal Atton. 

The Court will not grant a new Trial at the Inſtance of the Plaintiff in 
„ 88 6 N 55 | 

Ser. 899. Sey- In an Action for the Penalty given by Statute for killing a Hare, 
0, Qui tam the Jury found for the Defendant contrary to the Direction of the Judge 
— * before whoin the Cauſe was tried. A new Trial being moved for it was 
refuſed: Becauſe the Action was a penal one. | | | 


. . 


1 Barn. 316. In an Action for the Penalty given by Statute for ſelling leſs than two 


_ Phillis Qui Gallons of Spirituous Liquors the Fact was proved; and Eyre Ch. J. be- 


pay and Scul fore whom the Cauſe was tried directed the Jury to find for the Plain- 


tiff. Notwithſtanding this Direction the Verdict was for the Defendant, 
yet a new Trial was refuſed. | — 1 


Bunb. 253. In an Action for the Penalty given by Statute for the fraudulent 


e 4 Exportation of Jeſuits Bark, the Verdict was for the Defendant. A 
am an £- 


ates; This. Motion was made for a new Trial : But it was refuſed by the whole Court 
3 of Exchequer. | DN, | | 
The Reporter does indeed add that it ſeemed to be admitted, that a 
new Trial might be granted in a Caſe of this Nature if the Fa& would 
have admitted thereof; and the Counſel for the Plaintiff were prepared 

with Precedents to this Purpoſe. DE 
But he does not mention where any ſuch Precedent is to be met with, 

and this Doctrine is contrary to what is laid down in a later Caſe. 


vir. 1238. An Action having been brought for the Penalty given by the Statute 


Na, e, © againſt Horſe-Racing, the Jury found a Verdict contrary to plain Evi- 
tam and Al- | : : : 

ane, Mich. dence for the Defendant. A new Trial was refuſed in this Caſe; E. 
18 C. 2. per Cur': As there is no Proof in this Caſe of any Miſbehaviour in the 


Defendant, 


— 
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Defendant, it is within the Reaſon of the Practice of the Court of Exchequer, 
in which a new Trial is never granted at the Inſtance of the Plaintiff in an 
Action for a Penalty given by a Statute, unleſs the Defendant has been 
guilty of _ Miſbehaviour. 


9. In ſome other Caſes, 


It is laid down in ſome Caſes, that the Courr will never grant a new Jon. 225, 
Trial in an Ejectment; becauſe as the Verdict in this Action is not con- ons O46; 
cluſive another Ejectment may be brought, and conſequently there is T2: SL 
no Neceſſity for the granting of a new Trial. 3 

And in one Modern Caſe it is ſaid, that the Court will not grant a new Str. 1106. 
Trial in an Ejectment, unleſs the Caſe be ſo particularly circumſtanced 3 and 


that Juſtice cannot otherwiſe be attained. _ hurft, 
Hit. 12G. 2. 


But theſe Caſes do not ſeem to be Law. 

For in one Modern Caſe it is only ſaid, that the Court will not grant! Barn. 323. 

a new Trial in an Ejectment where the Verdict i is for the Defendant; from 3 ane 
whence it may fairly be inferred, that where the Verdict is for the Plain- Mich. 8 C. 2. 
tiff a new Trial may be had. 

And in another very recent Caſe it is expreſly laid down, that where 

the Verdict is for the Plaintiff the Court will _ a new Trial as readily 

in an Ejectment as in any other Action. 

A Motion being made for a new Trial in an Ejectment it was refuſed M. 8. RY 
upon the particular Circumſtances of the Caſe: But by Lord Mansfield Yright on tie 
Ch. J. it is not true that the Court will in no caſe grant a new Trial fo P. e, © 
readily in an. Ejectment as in another Action. Where the Verdict is for 7 
the Defendant the Court will not indeed grant a new Trial but for 2 C. 3. 1 
very ſtrong Reaſons; becauſe as the Verdict is not concluſive the Plain- B. R. 
tiff may bring another Ejectment: But where the Verdict is for the Plaintiff, 
the Court will grant a new Trial juſt as readily in an Ejectment as in any 
other Action, and the Court ought ſo to do; for if the Poſſeſſion ſnould 
once be changed in conſequence of a Verdict in an Ejectment, it 
would perhaps anſwer no Purpoſe for the Perſon who has loſt his Poſſeſ- 
ſion, which was perhaps his only Title, to be at Liberty to bring another 
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Clerk. 


Co. Elix. 824. 
Bi/>9þ and La- 
dy Montague. 
Clayt. 113. 
Cro. Ja. $0. 
Cro, Car. 89. 
1 Mod. 31. 
Str, 128, 


Finding. 


HE Word Trover is derived from the French Word Trouver, 

which ſignifies to find. 5 WE | „ 
And perhaps an Action of Trover could not at its Com- 
mencement have been brought for the Converſion of any Goods, 
unleſs they came to the Poſſeſſion of the Defendant by actual finding; but 
whether this was ſo or not, it is at this Day uſual, as will hereafter be 


more at large ſhewn, to bring this Action for the Converſion of Goods 


which came to the Poſſeſſion of the Defendant by a Finding in Law, as 
well as for the Converſion of ſuch as came to his Poſſeſſion by an actual 


Some Things relative to this Action, as Tender, Damages and Coſts, have 


been treated of under the Titles Tender, Damages and Cofts, the re- 
maining matter ſhall be ranged in the following Order. 


(A) Of the general Nature of an Action of Trover. 
(9 Chat does in the Eye of the Law amount to a Con: 
erſion. ee 8 
(C) Who may bzing an Aﬀton of Trover. 
(D) In what Caſes an Aﬀfon of Trover does lie. 
(E) Againſt whom an Action of Trover may be bzought. 
(F) Ok the Pleadings in an Action of Trover. 


1. Of the Declaration. 
2. Of the Plea. | 


(G) Ot the Evidence in an Aion of Trover. 


(A) Ok the general Nature ok an Action ok 
e Trover. 1 


A N Action of Trover lies wherever one Man, who came. to the Poſ- 
ſeſſion of any of the Goods of another by actual Finding, does con- 


vert the ſame. 
2 Bulſtr. 313. 


Jſaac and 


An Action of Trover does likewiſe lie wherever one Man, who 
came to the Poſſeſſion of any of the Goods of another by Delivery, 
does convert the ſame; for although there be not in this caſe an actual 
Finding, there is ſuch a Finding in Law as is ſufficient to found this 
Action upon: — ED | 

If any of the Goods of F. S. have been taken by J. M. in ſuch a 
tortious Manner that an Action of Treſpaſs vi et Armis would lie, an 
Action of Trover does likewiſe lie; but J. S. can only recover in 

2 the 
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the latter Action Damages for the Converſion of the Goods; for he does 

by electing to bring this wave his Right to recover Damages for the Force 

uſed in the taking of them. TEST | 

It is in the general true, that where an Action of Trover lies an Ac- 2 Rel. Rep. 
tion of Detinue does alſo. lie; but the latter Action is very ſeldom brought, 8 
becauſe: the Defendant therein may wage his Law. There is too another jp, AN: 


. 2 - rte Harwood. 
Reaſon for preferring an Action of Trover to one of Detinue; which is G. 74. 130. 


6 


that in the latter the Plaintiff can only recover the Goods in Specie, 1 Roll. Ar. 5. 


whereas in the former he may recover Damages for the converſion * 
thereof. | | 
If the Plaintiff in an Action of Trover has recovered Damages to the Ser. 1078. 
value of the Goods, fer the Converſion of which the Action is brought, 222 
the Property in the Goods does inſtantly veſt in the Defendant; and Broughton. 
it would indeed be highly unreaſonble, that he who has recovered Da _ 
mages to the value of his Goods ſhould afterwards retain any Property 
therein, | 55 | N 


8 —— 
- * _— * * 2— 


(B) What does in the Epe ok the Law 
amount to a Converſion. 


AS it appears from what has been ſaid under the laſt Head, that the 

A Converſion is the very Gift of an Action of Trover, it will be pro- 

per to ſhew in the next Place, what does in the Eye of the Law amount 

to a Converſion, V „ 5 | 
Wherever one man does aſſume a Right to diſpoſe of the Goods of an- 6 17. 212. 

other as if they were his own, this is a Converſion. c. 112. 
And if one-Man do unlawfully. take upon. himſelf to diſpoſe of the 2 Mad. 2. 

Goods of another for the Benefit of a third Perſon, this is likewiſe a 

Converſion; for the Injury to the Owner of the Goods is equally the ſame, 

as if the Diſpoſer had diſpoſed thereof for his own Benefit. 

If J. S. take the Hat of 7. N. off his Head and carry it away, this is 1 84 264. 

a Converſion; for the taking and carrying away of the Hat is an aſ- 28 and 


ſuming by FJ. S. of a Right to diſpoſe thereof as if it was his own. - Claye. 145 


But if 8 S. who came to the Poſſeſſion of the Goods of J. N. by 1 Leon. 223. 
Finding do accidentally loſe them, or they be taken from him, neither Vi and 


of theſe is a Converſion ; becauſe J. S. does not in either Caſe aſſume a Right mm ; 
to diſpoſe of the Goods as if they were his own. 2 et. Abr. 


6. L. zl. 4. 
Bro. Detix. l. 
„ | I . TEES | 4 4% „ 
If any Goods are in order to ſave a Ship in a Storm thrown by the 2 2«/2-. 2 80. 


Maſter of the Ship into the Sea, this is not a Converſion ; for ſo far from £4 and g. 


aſſuming a Right to diſpoſe of theſe Goods as if they were his own, the c. 
Maſter only does what is neceſſary for the Preſervation of his own Life and 
the Lives of the Mariners. 8 | 


If the Goods of J. S. which have been illegally taken by J. N. be re. 2, 7% 47, 


taken by J. S. this is not a Converſion ; becauſe as J. N. was himſelf 323. 

in this Caſe the firſt wrong doer it is lawful for F. S. to retake his C. Eli, 329. 

own Goods. 3 5 

If a Stake- holder deliver the Money depoſited in his Hands by 4. on the Cro. Elia. 

account of a Wager to B. who has won the Wager, this is not a Conver- $79: £:4/an 

| fion; for as B. has won the Wager, the Stake-holder does no more than he eee 
ooght to do, that is deliver to B. his own Money. * 


The 
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Trover. 


Cre. Ja. 129. The Severing of any Thing from a Freehold, as the Pulling down of | 


1— 


}/od and the Door of a Houſe, is not a Converſion; for a Converſion can only be 

Smits. of a perſonal Chattel. | 

Nob Hg: Bur if any Thing which has been ſevered from a Freehold be carried 

Sides und away ; as if F. S. carry away a Tree the Property of J. N. which was 

Hodſon. before cut down either by himſelf or by any other Perſon, this is a 
Converſion, e! 1 5 


75. 245. If J. S. dig Coals in the Pit of J. N. and throw them out of the Pit, 
Player and this is a Converſion; becauſe as the Coals do ſo ſoon as they are dug be- 


Roberts. come a perſonal Chattel, the Throwing of them out of the Pit is an Aſſuming 
of a Right to diſpoſe of the goods of another. 21 
Yelv. 194. Every unlawful Intermeddling with the Goods of another is a Conver- 


Gomerſale and ſion; becauſe it is an Aſſuming of a Right to diſpoſe pro tanto of the 
Goods of another as if they were the Goods of the Intermeddler. © 


1 Rell. Ar. If the Horſe of J. S. be taken and rode by J. N. this although the 


5. Count: of Horſe be afterwards reſtored to J. S. is a Converſion, 
Rutland's Caſe 1 A | | 


6 Mod. 212. | In | | 
PORE Fa. 148. If J. S. who has lawfully diſtrained the Beaſt of J. N. work it, this i 


| Bagſhaw and a Converſion; becauſe it is an Aſſuming of a Right to uſe this Beaſt as if 


Goward, it was his own, which is not lawful for J. S. to do. 
Broaunl. 5. E | | 


Cre. Ja. 148, If J. §. after having lawfully diſtrained the Goods of J. N. for Rent 
225. in arrear, had heretofore ſold them it would have been a Converſion; 


Telv. 194. becauſe the Sale of ſuch Goods was before the making of the Statute of 
the 2 W. & M. c. g. unlawful. ha 


Cro. Ja. 148. But if J. S. after having lawfully diſtrained a Milch Cow the Property of 


Bagſhaw and F. N. milk her, this is not a Converſion; for as the doing thereof, which 
_ Gowarda. 


POR 0 Cow from being ſpoiled, is for the Benefit of J. N. it is 
lawful, 35 

2 Mod. 244: If J. S. who has lawfully diſtrained a Beaſt the Property of J. N. im- 

pound it in a proper Pound, this is not a Converſion; becauſe fo far 

from being unlawful it is nothing more than a putting of the Beaſt 

into the Cuſtody of the Law. 5 %%% 

1 Lon. 224. If a Man to whom any Apparel has been delivered to be ſafely kept 

Wallgrave Wear it, this is a Converſion; becauſe it is not lawful for him fo 

and Ogden. to do. | e e a 1 8 


Cro. Flix. 219. 


1 Leon. 224. But if ſuch Apparel be eaten by Moths, this Aden the Injury was 


Malagrave owing to Negligence in keeping it is not a Converſion; for there can 


2 2 
and Ogden. be no Converſion unleſs there be ſome Mal- feaſance; and the Remedy in 
Cro. Elix. 219. | | | 


2 Bulftr. 312. ſuch Caſe is by an Action upon the Caſe, | 


; Leon. 224. If a Man who has found any Apparel wear it, this is a Converſion ; 
Waldgrave becauſe the Wearing thereof is unlawſul. = 

and Ogden. | | 

Cro.Eliz.219. 


| 1 Leon, 224. But if by Reaſon of his Negligence in keeping ſuch Apparel it be eaten 


Waldgrave by Moths, this is not a Converſion; becauſe he is not guilty of any Mal- 


and Ogden. feafance, 
2 Bulſtr. 312. P | 


Cro.Eliz. 219. 


Bro. Dein. yl. And there is ſome doubt whether an Action upon the Caſe would in 
40. ſuch Caſe lie; for it is ſaid in ſeveral Books, that he, who came to the 


: 2 223, Poſſeſſion of the Goods of another by Finding, is not obliged to take 


Owen 147, ſo much Care of them as if he had come to the Poſſeſſion thereof by Bail- 
Cro Eliz.219. ment. IE | 


2 Bulſtr. 312, But it is in one Book laid down, that an Action upon the Caſe would 


ne lie for the negligent keeping of Goods which were found; for that it is 
Clerk, | | | | | 5 


the 


who has a Right to the Poſſeſſion thereof; this! is only Evidence of a Con- "hp 


3 ad. io. e * * — 


„ 


the Duty of every Finder of Goods ti to ny them ſafely for the right 


Owner. | 
If the Corn of J. N. be carried by J. S. to a Mill, and the Miller Cloye 57. 
after being forbid ſo to do by J. NM. grind it, this is a Converſion; be- #/or1%"s 
cauſe the "Grinding thereof is unlawful. Caſe, 


If one Man draw Part of the Wine of another out of a Veſſel, and then Str. 576. Ri- 


put as much Water into the Veſſel as he has drawn out Wine, this is a i and 


| Converſion of all the Wine; becauſe by this unlawful Act the whole Atkinſon. 


tliereof is damaged if not ſpoiled. 

A Piece of Timber the Property of J. S. lay in the Field of J. N. 2 Bulf. 310. 
7 en ppb Leave to fetch this away, which F. N. refuſed : But he 72 "oap 
never meddled with the Timber. This was holden not to be a Conver- , 14. 245. 
ſion, becauſe J. N. had not been guilty of any Mal-feaſance. 

Wr the Cuſtom-houſe Key there is a Hut, wherein certain Porters Ser, 148. 


lodge Goods until the Ships theſe Goods are to be put on board of are 5% and 


ready to receive them. Theſe Porters have each a Cupboard for his Miller. 


own ſeparate Uſe in this Hut. The Plaintiff, who was one of theſe Por- 
ters, put ſome Goods into the Hut, which he laid ſo that the Defendant, 
another of them, could not get at his Cupboard without rempving them. 
He in order to get at his Cupboard removed theſe Goods about a Yard 
nearer to the Door of the Hur, and left them there. The Goods being 
alterwards loſt, the Queſtion in an Action of Trover was, whether the re- 


moving of TILES was a Converſion? It was ruled that it was not; and b 


Pratt Ch. J. the Plaintiff by laying his Goods fo as to hinder the Defendant 
from getting at his Cupboard was a Wrong-doer, and conſequently it was 
lawful for the Defendant to remove them out of his Way. If this had 
beea an Action upon the Caſe, it might perhaps have been doubtful, whe- 


ther the Defendant ought not to have returned theſe Goods to the Place 


from whence he had removed them: But it is clear, notwithſtanding he 


_ neglected to do this, that he is not guilty of a Converſion ; becauſe the 


Injury if any aroſe from a Non-feaſance. 


It is laid down in ſome Books, that if J. S. who came to the Poſſeſſion 1 Roll. Abr. 5. 


of the Goods of J. N. by Delivery, refuſe to deliver them to the Perſon e and 


verſion and not an actual Converſion. 6. 187. 


Rut! it is in other Books laid down, that the Refuſal to deliver Goods to Meer 460. 
him who has a Right to the Pofeſſion thereof is an actual Converſion, C. Car. 262. 
notwithſtanding that the Perſon, who fo refuſes, did come to he Poſſeſ- & Med, 113. 
Gon thereof by the Delivery of the Owner. 

And the latter ſcems to be the batter Opinion, lads every ſuch Re- 
filal amounts to an Aſſuming of a Right to diſpoſe of the Goods of ano 
cher as if they were the Goods of the Diſpoſer. 

But a Refuſal to redeliver Goods which were PR Bos as Aa Pledge Moor 841. 


is not a Converſion, unleſs the Money for which theſe are a Pledge be {ac and 


paid or tendered; becauſe until this be paid or tendered the Owner has Clark. 
no Right to the Poſſeſſion of his Goods. 


A Maſter of a Ship, who had contracted with a Seaman to go a Voy- 12 Mod. 344. 
age, after the Seaman came on board would not pay him according to 4" 


the Contract. Hereupon the Seaman demanded the Goods which he had 
vrovght on board with him. The Maſter refuſed to deliver theſe, and 
{aid he ſhould not have them until he had examined them, which he ſaid 
he would not do at that Time. This Refuſal was holden to be an ac- 
tual Converſion. 

There is likewiſe a Diſagreement in the Books, as to the Caſe where 
the Goods of one Man come to the Poſſeſſion of another by Finding; it 
being in ſome laid down, that a Refuſal to deliver theſe to the Owner is 


only Evidence of a Converſion : ; in others, that ſuch Refuſal | is an actual 
Converſion. 


Ver V. er Ua u | | | The 
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150. have maintained this Action for the Converſion thereof by a Stranger; 


Trover. 


* wt na, 


The latter however ſeems to be the better Opinion ; for every fuch Re- 
fuſal does, as has been juſt now obſerved, amount to an Aſſuming of a 
Right to diſpoſe of the Goods of another as if they were the Goods of 
the Diſpoſer. 

2 Bull. 312. But if J. S. who came to the Poſſeſſion of the Goods of J. N. by 
Iſaac and Finding, do not abſolutely refuſe to deliver theſe Goods to F. V. and . 
Carr, ſay that he does not know whether F. N. be the Owner of them or not, 
this is no Converſion. 
2 Mad. 244, Whether there has been a Converſion or not is a Fact ſo intirely pro- 
% Wee per for the Conſideration of the Jury, that the Court will in no Caſe 
15 > = ſupply the Want of its having been expreſly found by Intendment; for 
tue Court will never intend any Perſon to have been a Wrong: doer. 


4009 Who may bzing an Action of Trover. 


TO Perſon can maintain an Action of Trover for the Converſion of 
any perſonal Chattel, unleſs he has the Poſſeſſion of as well the Pro- 

| perty in ſuch Chattel, 
Bro. Treſp.pl. But the Perſon who has the 8 Property in a perſonal Chattel 
3 ; may bring an Action of Trover for the Converſion of this, although he has 
—_ 256 never been in the actual Poſſeſſion thereof; becauſe a general Property does 
in the Caſe of a perſonal Chattel draw to it a Poſſeſſion in Law, and 
ſuch Poſſeſſion is by Reaſon of the tranſitory Nature of all perſonal Chat. 
tels ſufficient to found this Action upon. 
Bro. Treſb. pl. If the Perſon, 1n whom the general Property in any Goods which li 
„ York is, has given them to J. S. who is at London at the Time of the Gift, 
Latch 214. and before J. S. has obtained the actual Poſſeſſion thereof a Stranger convert 
them, an Action of Trover lies for J. S. becauſe he did by this Gift ac- 
uire a general Property therein. 


Bro. Treſp. pl. But if the Giver of theſe Goods had been an Infant J. S. could not 


becauſe he did not acquire any Froperty in them by the Gift of an 


+ Infant. 
Bos: Trp #1, If the Bailee of Goods has given 3 to J. &. but has not even | 
216, them, and a Stranger convert theſe Goods, an Action of Trover does 


not lie for J. S. hecauſe he did not acquire a general Property in the Goods 
by the Gift of him who had only a ſpecial Property therein, unleſs they 
had been delivered. 
2 Bulftr. 268. If Goods which were the Property of a Teſtator be converted Fa a 
Fiſher ad Stranger before his Will is proved, and the Perſon appointed Executor 
Foung. do atterwards prove the Will, he may bring an Action of Trover: For 
although an Executor has no Property in the Goods of his Teſtator 
until he has proved the Will, as ſoon as this is done he acquires by 
Relation a general Property therein from the Time of ſuch Teſtator's 

Death. | 
Bro. Triſp. pl, If a Teſtator has by his Will bequeathed any ſpecifick Goods, the 
25, Legatee may maintain an Action of Trover for the Converſion thereof 
| by a Stranger, although they have not been delivered to him by the Ex- 
ecutor ; becauſe he acquired a general Property in theſe Goods immedi- 
ately upon the Death of the I eſtator. 
Bid. | But it a Teſtator has bequeathed a third Part of his Goods to F $. and 
before theſe are delivered by the Executor to J. S. all the Teſtator's Goods be 
converted 


/ 
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Gift, although there was allo a Delivery of the Money. 
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converted by a Stranger, J. S. cannot maintain this Action; becauſe un- 
til his Part thereof be aſcertained by the Delivery of the Executor he 
has not a general Property in any of the Teſtator's Goods. 
If any wrecked Goods be thrown on Shore, and a Stranger convert them Firz, N. B. 
before they are ſeiſed, the Perſon in whom the Right of Wreck is may 91. 


maintain an Action of Trover: For a general Property in theſe Goods was 


acquired by him immediately upon their being thrown on Shore. 
The Perſon in whom the general Property in Goods is may maintain 2 Nel. Ae. 
an Action of Trover for the Converſion thereof by a Stranger, although 569. P. 7. 5. 


ſome other Perſon had at the Time of the Converſion a ſpecial Property * 8. 438. 


therein. | 


If Goods that were bailed by J. S. to J. N. be loſt by F. N. and come 2 Roll. Abr. 


to the Poſſeſſion of and be converted by a Stranger, J. S. may by Reaſon 569. F. N. f. 
of the general Property ſtill remaining in him bring an Action of 


Trover. | | 5 

But if the Bailee of Goods has given them to a Stranger and delivered Bre. Tr. pl. 
them, the Bailor cannot maintain this Action; for by the Gift and Deli- 270: 7. 295. 
very of a Perſon who had a ſpecial Property in the Goods the general 


Property is transferred from the Bailor to the Stranger. 


If a Servant however, who had a general Authority to receive and pay Salt. 289. 
Money for his Maſter, do give the Money which he has received of J. Sen, 


N. for his Maſter to J. S. and deliver it to him, the Maſter may main- Ce. Flix. 538. 


tain this Action; becauſe as the Servant had only an Authority to re- 
ceive the Money, his Poſſeſſion mult be intended to have been the Poſ- 
ſeſſion of his Maſter, and conſequently he had not ſuch a ſpecial Pro- 
perty therein as could enable him to transfer the general Property by a 


- 


Wherever one Perſon is anſwerable to another, in whom the general Fit. N. B. 


Property is, for any Goods of which he once had the Poſſeſſion in Fact, he 89, 92. 


has ſuch a ſpecial Property therein as enables him to maintain an Action 5 89. 


of Trover for the Converſion of them by a Stranger. 83. 


4 Rep. 84. 


2 Rell. Abr, 569. pi. 5. N. 7. | Sid. 438. 2 Saund. 47. 


This Diſtinction was formerly taken. 5 a 

That if Goods, which have been delivered generally to a Man to be 4 rs. 84. 
kept, be converted by a Stranger, the Bailee may maintain an Action of Southcote's 
Trover ; becauſe he is anſwerable for theſe Goods to the Perſon in whom C. 
the general Property is: But that if Goods, which have been deli- . 
vered to a Man to be kept as he keeps his own, be converted by a Stran- 
ger, the Bailee cannot maintain this Action; becauſe he is not anſwerable 
for theſe Goods to the Perſon in whom the general Property is. 

But in a Modern Caſe, in which Southcote's and all the old Caſes 
ſcem to have been well conſidered, this Diſtipction is exploded. 

For it is therein laid down, that the Bailee of Goods, which have been Zd. Rayn. 
delivered generally to be kept, is not anſwerable to the Owner of theſe 913,914,915. 
Goods for the Converſion thereof by a Stranger, unleſs this be owing to and 
ſome groſs Neglect of his; for that it would be very unreaſonable, that kata 
the Man, who was to receive no Advantage from the Goods of another, 


mould at all Events be anſwerable for the Converſion thereof. 


ut if J. S. has bailed a Beaſt to J. NM. for the ploughing of his Land, Pre. Trr/p. fl. 
and this Beaſt be converted by a Stranger, J. N. may maintain an Action 27 = 
of Trover; becanſe as the Beaſt was delivered to J. N. for a Purpoſe g, ., 


| beneficial to himſelf, he is anſwerable for it to the Bailor. * 985 


If the Goods which have been taken by a Sheriff in Execution be 1 84. 438. 
converted by a Stanger, the Sheriff may bring an Action of Trover; Vaban 


decauſe he is anſwerable for theſe Goods to the Perſon upon whoſe Ac- 1 
count they were taken. | 


If 


Trover. 259 


B ro. Treſp. fl. 


2 OS 
- 


— 


266 1 : Trover. 


105 | 2 Rep. 84. If the Goods of 7. §. which have been delivered to J. N. to be carried 


—_A 


4 S 26, 145. for hire, be converted by a Stranger, F. N. may maintain an Action of 
5 | 1 054: 31. Trover; becauſe he is anſwerable to J. S. for theſe Goods. 
3 Bro. Treſp. pl. The Agiſtor of a Beaſt may bring an Action of Trover for the Conver- 
| „ | 67. ſion thereof by a Stranger; becauſe he is anſwerable for it to the Owner. 
Fl Moor 543+ | | 
1 Fire. V. B. Churchwardens may maintain an Action of Trover for the Converſion 
1 92. of the Goods belonging to their Church by a Stranger during their Church- 
Fl | 3 by wardenſhip ; becauſe they are anſwerable for theſe Goods to their Succeſſors. 


Fire. NB. And it is ſaid that Churchwardens may maintain this Action for the 
89,922 Converſion of the Goods belonging to the Church by a Stranger during 
the Churchwardenſhip of their Predeceſſors. LPs g 
Dyer 48. But it may be inferred from what is ſaid in another Book, that 
Churchwardens cannot maintain this Action for the Converſion of the Goods 
5 | belonging to their Church by a Stranger during the Churchwardenſhip of 
bt 7 | their Predeceffors. | | | 
if: | And the latter ſeems to be the better Opinion; for it can never be 
{48 | ſuppoſed, that Churchwardens ſhould be anſwerable to their Succeſſors 
„ for the Goods belonging to their Church, which were converted by a 
Stranger during the Churchwardenſhip of their Predeceſſors. 
| It is alſo clear, that the Churchwardens never had in this Caſe a Poſ— 
* . ſeſſion in fact of the Goods which have been converted. | 
5 It follows that they never had ſuch a ſpecial Property in them as does 
enable them to maintain this Action; for it appears plainly from the Caſes 
which have been, and from many others which might have been cited, 
that the being anſwerable to another for Goods, of which one Man has 
1 | had the Poſſeſſion in Fact, is the very Foundation of the Right of the latter 
88 | to bring this Action for the Converſion thereof by a Stranger, 5 
4 * Upon the whole it is clear, that both the Perſon in whom the general 
Property in Goods is, and the Perſon in whom the ſpecial Property is, 
may maintain an Action of Trover for the Converſion thereof by a 
Stranger. | 72 | b 
2 Roll. Abr. But if either of theſe has recovered Damages for the Converſion of the 
569. P. pl. 5. Goods, this ſhall ouſt the other of his Right of Action; for it would be 
very unreaſonable. that the Wrong-doer ſhould make a double Satisfaction 
for the Converſion of the ſame Goods. | „ 
1 4 Lale 11% It is in the general true, that if two be joint Owners of any perſonal Chat— 
11 Neltherte and tel, one of theſe cannot maintain an Action of Trover ior the Converſion 
„ 5 Farrington. thereof by a Stranger. ED | | | 
Stir, 640, But in order to encourage the building of Ships, the Owner of an 
_ Deckwray and Eighth, or of any other Part of a Ship may bring this Action for the 
= _ Dickeyſm. Converſion of ſuch Part by a Stranger. 
al . And it is ſaid, that if a Man bring this Action againſt a Stranger for 
. „ the Converſion of a whole Ship, and it come out in Evidence that cnly 
| the Sixteenth Part thereof is his Property, he may recover Damages to 
5 the Value of ſuch Part. | FG 1 
10 © Nep. 24. A. ſciſed in Fee of Land fold twenty Trees thereupon growing to B. 
Palmer's Caſe. and his Aſſigns, which were to be taken by B. as ſet out by A. After B. 
{ had aftigned his Intereſt therein to C. A. ſet out the twenty Trees, and C. 
"Wi cut them down. Theſe Trees being afterwards taken away by D. C. 


\ 


D 


| brought an Action of Trover againſt D, This Action was holden to be 
maintainable; for that the Intercſt of B. which was ſaid to be more 
than either a Choſe in Action or a Poſlibility, was aſſignable. 

Cro. Car. 279. A. was Tenant for Life of Land without Impeachment of Waſte, ex- 
xr aud cept the Waſte was voluntary, with Reverſion to B. After B. had ſold 
Oy” certain Trees thereupon growing to C. A. cut down theſe Trees and ſold 
them to D. who took them away. Hereupon C. brought an Action of 
e — — Trover 


. YZ 


| Negro's Service. 
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Trober. LY 104 


Trover againſt D. 1.5 Was holden that this Action did not lie; fie that B, 
had no Power to ſell any Trees growing upon the Land during the Life 
f. A. 
: If Goods be delivered by A. to B. in order that B. may deliver them 1 Bu/fr. 68. 


to C. and B. inſtead of delivering theſe Goods to C. convert them, C. may Hewellin and 


maintain an Action of Trover for the Converſion thereof. | 1 


276. 
The Finder of a Jewel, although he does not acquire by the Finding 8%. 505. 
a general Property therein, may bring an Action of Trover againſt any y {rmory and 
Stranger who converts it: Becauſe as the Finder is anſwerable for the OT: 
Jewel to the Perſon in whom the general Property is, he has a ſpecial 


Property therein; and he has moreover a * thereto againſt every one 
except the Perſon who loſt it. 


If two Perſons do each depoſit a Som of Money in the Hands of a Cro Eliz 870. 


third Perſon by way of a Wager, he who wins the Wager may main- e ogg 
tain an Action of Trover for the whole Money, if the Stake-hoider re- So 
{uſe to deliver it to him. 

A. granted a Leaſe of all Coalmines, already opened or which ſhould 1 Jor. 243. 
be opened, upon his Manor of B. to C. for the Term of 99 Years. Du- Player and 


ring this Term D. the Son of A. opened a new Mine in the Copyhold %. 


Eſtate of E. which was Parcel of the Manor, and dug and carried away 
Coals; an Action of Trover being brought by C. for the Converſion of 


| theſe Coals, it was holden to be well brought, 


00 In what Caſes an Action of Trover 


does lie. 


1 has been holden, that as Negroes are a Kind of Merchandize, it be- 2 Lev. 201. 


ing a conſtant Practice to buy and ſell them in the Plantations, an Ac- Bates and 


tion of Trover lies for the Converſion of a Negro. | | Penny, Trin. 
: | 29 Car. 2. 


But it is laid down in a later Cale; that no Man can have ſuch a Pro- 14 Raym. 
perty in a Negro in England as will enable him to maintain an Action of Ar Cham- 


Trover for the Converſion of him; for that he can only recover, as he % and 


zay in the Caſe of any other Servant, Damages for the Loſs of ſuch 2 _ 
It appears from another Report of this Caſe that one Point made (arts. 397. 

therein was, Whether the Baptiſm of the Negro did not amount to a Ma- © 

numiſſion of him, and thereby take away the "Plaintiff's Right of Action? 


bot it is ſaid that the Court determined the Cate upon the general Que- 


ition without giving any Opinion as to this Point. 
And in a flill later Caſe it was holden that a Man cannot have ſuch a L4. Ray: 


Property in a Negro in Eugland, as will enable him to bring an Action Fork: Smith 
of Trover for the Converſion of him. ng Cave; 


Paſeh. 5 Hun, 
If the Sheep of J. N. be mixed with the Sheep of F. $. and the latter, Bro. Trefp. pl. 
in order to ſeparace his Sheep from thoſe of 7. N. "hats the Sheep of F. N. 213. 
to the next Place proper to do this in, an Action of Trover does not 
lie; for as the Sheep of J. S. cannot be eaſily ſeparated from the Sheep of 
-F; N. without chaſing the Sheep of J. N. ſuch chaſing is lawful. 


Vol. V. XxX An 
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262 Trover. 

Fitz. N. B 86. An Action of Trover lies for the Converſion of a Dog; becauſe as a 

Bro. r:/þ. fl. Dog is a tame Animal there may be as well a Property in a Dog as in any 
07. : : 

700 283. Beaſt. 

Cro.Eliz.125. 

Cro. Ja. 463. IP 

1 Freem. 347. If J. S. be chafing the Beaſt of J. N. with a little Dog, in order to 

King and Roſe. drive it out of Land in his Poſſeſſion, and J. N. kill the Dog, this Ac- 

4 33. tion lies; becauſe as J. S. has an Election in ſuch Caſe either to chaſe the 

Cre. Car. 254. Beaſt out of his Land, or to diſtrain it Damage-feaſant, the Chaſing thereof 

with ſuch a Dog is lawful. = 
1 Freem. 347. But if J. S. be chaſing the Beaſt of J. N. with a Maſtiff Dog, in order 


Kirg and Re/e. to drive it out of Land in his Poſſeſſion, and J. N. for the Sake of pre- 


venting Miſchief to his Beaſt kill the Dog, this Action does not lie; be- 
cauſe as the chaſing with ſuch a Dog is not lawful, it is lawful for J. NV. 
to kill it. | | | Sh 
Cr». Ja. 45. If the Dog of J. N. found in the Warren of J. S. be killed by J. s. 
1 51%. 336. this Action does not lie; for as a Dog fo found is a Species of Vermin, 
the killing of it by the Owner of the Warren is lawful, _ 


Bro. Detin. pl. It is in the general true, that an Action of Trover does not lie for tje 
44. Converſion of any Beaſt or Bird which is fere Nature ; Becauſe there is 


Dyer 306. FPS; 1 +w of = | 
Cre, Car, 19, not in the general any Property in ſuch Beaſt or Bird. 


* 


Bro. Detin. yl. But if any Beaſt or Bird which is fere Natur has been reclaimed, this 
44. Action lies for the Converſion thereof; becauſe the Reclaimer does by 
reclaiming acquire a general Property in ſuch Beaſt or Bird. = 

And an Action of Trover does ſometimes lie for the Converſion of a 

Beaſt or Bird which is feræ Nature, although ſuch Beaſt or Bird has not 

been reclaimed. | | Es „5% pl ooh, 

Fitz, N. B. If a Hare be killed by F. N. upon the Land of J. S. an Action of 
"V Trover lies, although the Hare which is feræ Nature has not been re- 
Coch. 123. claimed; for J. S. has by Reaſon of its being upon his Land a local Pro- 


1 perty therein. = | 


5 Rep. 104. If a Hare, which is found upon the Land of J. S. be driven Som 


Beulton's Caſe. thence and afterwards killed by F. N. an Action of Trover does not in the 
Cro. Car. 5 54. general lie; for the Property of J. S. which is only a local one, may be and 
g uſually is determined by the driving of the Hare off his Land. | 
Godb. 123. But if F. S. do immediately purſue a Hare which has been driven off 


Salk, 556. his Land and killed by J. N. this Action lies; for by ſuch immediate 


11 Mod. 75. Purſuit the local Property of J. S. is continued. . 
Cro. Ja. 262. An Action of Trover lies for the Converſion of any Beaſt or Bird 
Grimes and which is valuable on the Account of its being Merchandize, as a Monkey 
Shack. or Parrot, although it be fere Nature and has not been reclaimed. 

Hard. 111, An Action of Trover does not lie for the Converſion of a Record; be- 
Fones and Caule a Record is never private Property. | 8 | 


Winkworth, | | 

NN But this Action lies for the Converſion of a Copy of a Record: For 
this may be and uſually is the Property of a private Perſon. _ 

1 Rel, Rep. It is laid down in ſome Books that an Action of Trover does not lie 

132. for refuſing to deliver a Bond, unleſs it has been cancelled ; becauſe as the 


Coo. Eliz.723. 


BR ea Obligor, notwithſtanding he may have paid the Money to the Bond- 


holder, muſt, unleſs the Bond was before properly aſſigned to ſuch Bond- 
holder or be afterwards cancelled, pay the Money again to the Obligee, 
there is, as it is ſaid, no Converſion in this Caſe; and it is added that the 
Remedy is by an Action of Detinue. 


3 . ; e 


Trover. „ 


— — 


— 


But it is in other Books laid down, that this Action does lie for 1 Rel Abr. 5. 


a Refuſal to deliver a Bond, although it has not been cancelled. A 63: 1 


Cro. Ja. 638. 


Salk. 654. Ld. Raym. 275. 


And the latter, beſides being the more Modern, ſeems to be the bet-- 
ter Opinion; becauſe as the Obligee has a Property in the very Bond itſelf, 
there does not appear to be any good Reaſon why the refuſing to de- 
liver this ſhould not amount to a Converſion. 

It has been holden that an Action of Trover does not lie for Money, Cre. Eliz.661, 
unleſs it was contained in a Bag at the Time of the Converſion ; for that He,“ and 
unleſs it was ſo contained it cannot be identified. _ 

But it is now ſettled, that as the Deſign of this Action is not to reco- 1 Rell. Abr. ;. 
ver the Thing on the Account of which it is brought in Specie, but to K. 54 5. 


recover Damages for the Converſion thereof, it does lie for Money, 8 
although it was not contained in a Bag at the Time of the Converſion. 88 89. 


An Action of Trover lies for the Converſion of Money depoſited as Cro. Eliz.870. 
2 OW. Ledham and 


Lubram. 


It is ſaid that if a Feme Covert loſe the Money of her Huſband at Play, r Sid, 122. 


the Huſband may bring an Action of Trover. "ro Ste 


If any Goods which have been pledged be not delivered upon the Pay- Cro. Fa. 144. 
ment or Tender of the Money due thereupon, an Action of Trover Ratclif and 


| lies. | | Davis. 
In an Action of Trover for Barley it appeared bit he Barley was de- 1 Rel. 


livered to the Defendant to be made into Malt. It was ruled that this Ac- 431. Adams 
tion did not lie for the Barley, becauſe it was delivered to be made into and Hutten. 


Malt; but that in Caſe there had been a Payment or a Tender of the 
Money due for the making thereof into Malt, this Action would have lain 
for the Malt. 
In an Action of Trover b by a Widow againſt the Vendee of MS. Rep. 
| Goods ſold by her Son it appeared in Evidence, that the Plaintiff had / and 
fixteen Years before let her Son have the Poſſeſſion of a Farm at that 31 C. 2. i 
Time holden by her, together with the Goods in Queſtion which were at B. R. 
that Time a Part of the Stock of the Farm; and that the Son had ever 
ſince occupied the Farm and acted as Owner of the Goods. 
A Verdict having been found for the Defendant upon this Evidence, it 
was upon a Motion for a new Trial ſaid,that as it was not expreſly proved 
that the Property in the Goods had ever been transferred from the Mo- 
ther to the Son, the Verdict ought to have been for the Plaintiff, 
But a new Trial was refuſed; et per Cur': As the Son had been ſo long 
and in ſuch a Manner in the Poſſeſſion of the Goods, it ought to be 
preſumed that he had a Property therein. It would moreover be ex- 
tremely hard, if a Purchaſer for a valuable Conſideration ſhould loſe his 
Money by the ſetting up of a Property in theſe Goods in the Mother, 
after the Property therein had lo long been to all Appearance in the 
Sen. 
if the Goods of 7 be taken by a Sheriff's Officer, who was em- _ Trep pi. 
Powered by a Writ of Fieri facias to take the Goods of F. N. an Action of 2 By p 
Trover lies; for the Officer was at his Peril to take Care that he only 352. O. pl. 2. 


took the Goods of J. N. = 391. 


But this Action does not lie for taking the Goods 4 J. S. which a She- Carth. 381. 
riff's Officer has taken by Virtue of a Writ of Replevin upon a Preſump- eg and 
tion that they were the Goods of F. N. becauſe this Wiit i is different froma 
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Etricke” Cale. ver does not lie, although there be afterwards a Verdict for the Claimer 


264 = Trover. 


—_— ——_— 


— 


— — * 


Writ of Heri facias : For by the former the Officer is commanded to take 

certain Goods therein ſpecified; whereas by the latter his Power is con- . 

fined to the taking of the Goods of 7. N. 6 

Carth. 3. Alf J. S. however, in whoſe Poſſeſſion the Goods taken by Virtue of a 1 
Halle and = Writ of Replevin were, did claim a Property therein at the Time of the ta- 
_—_— king; and the Officer notwithſtanding this Claim did carry them away, 
without having the Property determined under a Writ de proprietate pro- 

| banda, this Action lies. 
1.4. Raym, It was ruled by Holt Ch. J. that if a Sheriff, who has an Extent againſt 
75 36, Rex and the Goods of J. N. ſeiſe the Goods of J. S. an Action of Trover does not 
Hood rbard. ie; becauſe by the Seizure the Propetty therein is veſted in the Crown. 

it N If Goods which have been ſeiſed be condemned by a proper Court, an 
336. Ekins Action of Trover does not lie; for the Property therein 1 is by ſuch Con- 
and Suu demnation veſted in the Crown. 8 
Bunb. 67. If Goods. be ſciſed and lodged in the Cuſtom-houſe, an Action of Tro- 


upon an Information for leiſing them; becauſe there is not in this Caſe 

any Converſion. 
But it is ſaid that the Owner of the Goody may in ſuch Caſe maintain 
either an Action of Treſpaſs vi et Armis, or an Action upon the Caſe. 
Paoli $6); Ic is however ſaid in another Caſe, that the Owner cannot in ſuch 
Jiral's Caſe. Caſe maintain an Action of Treſpaſs vi et Armis ; Becauie the Seizure is 
not contra Pacem; and that his only Remedy is an Action Upon the 


Caſe. | 
Bi Trdp, pt, It is laid down, hat if J. S. take the Goods of J. N. i in order to pre- 
213. vent their being ſtolen or damaged, an Action of Trover lies; becauſe - 


the Loſs to F. N. would not if aides of theſe Things had happened have 
been irreparable. 
Ilid, But that if the Goods of J. NM are in danger of being deſtroyed by Fire 
or otherwiſe, and F. S. take theſe Goods in order to Preſerve them, this 
Action does not lic. 
1 Jon. 148, An Action of Trover does not lie for the Converſion of Goods for 
150. Mart. which an Appeal of Robbery has been brought; for the Party, who 


Hans 398 C20 Cobb. as by bringing ſuch A ppeal affirmed upon Record that the Taking was 
F.C. 11 feloniops, ſhall not atterwards be received to ſay that it was _y a 


Converſion. | 

, Jon 147, It has been holden i in one Cabs: that if J. 6. has been convided or at- 

180. Mark- tainted of taking the Goods pf J. M feloniouſly, J. N. cannot, provided 

hom and Cobb. he has himſelf given Evidence or procured any other Perſon to give Evi- 
2 50 dence againſt J. S. maintain an Action of Trover for the Converſion of 

5 Goods; becauſe he is in either of theſe Caſes intitled by Virtue " 


Ney 82. S. C. the 21 H. 8. c. 11. to the Reſtitution thereof. 


+ 2% B It is indeed laid down in a ſubſequent Caſe, that an Action of Trover 
557 u does lie in ſuch Cafe; for that, as the Party robbed has done his Duty 
5 eee „ to the Pubſick in proſecuting the Thief, there is no Reaſon that he ſhould 
11% Car be deprived of the Remedy by an Action of Trover for the Injury done 
8%. 346. S. C. to himſelf. 
The former however ſeems to be the better Opinion, and the Reaſon 

given in the latter Caſe is by no Means concluſive; for what Purpoſe 

would it anſwer that a Party ſhould be at Liberty to bring an Action of 

Trover for the Converſion of his Goods, when he has a much ſpeedier 

Remedy under the Statute? 

It may alſo be inferred from the two following Caſes that the former 

is the better Opinion; becauſe the Converſion is in ſuch Caſe ſaid to 

be merged in the Felony. 
Pro. Treſp. pl. It is Jaid down in one of theſe, that an Action of er does not lie for 
4 the Converſion of Goods, after the Perſon who took them has been in- 


dicted 


_ Ws —_— .  - 


— _ — 


Trover. | 265 


— — 


died for Felony and acquitted; for that, as παỹ,! Majus trabit ad ſe Mi- 
uus, the Converſion is in every ſuch Cale merged in the Felony. 

But a Quære is in this Cafe ſubjoined. | 
And it is in divers Books laid down, that if F. S. has been acquitted 1 Jor. 150. 
upon an Indi&tment for feloniouſly taking the Goods of J. N. an Action of = qo and 

Trover lies; becauſe as J. N. has not in this Caſe affirmed upon Record that % 
the Taking was felonious, and it is in fact ſound that it was not fo, it is highly x. 4+ 


| 3 Ney 82. 
reaſonable that he ſhould recover Damages for the Converſion of his Goods. SH. 346. 


An Action of Trover does not lie againſt a Vendee who has bought 1 Leon. 223. 
Goods in Market Overt, although the Goods had been ſtolen; for by Vardrink and 
ſuch Sale the Property therein is veſted in the Vendee. Archer. 

J. who came to the Poſſeſſion of a Bank Note the Property of B. by IS. Rp. 


robbing the Mail, parted with it to C. for a valuable Conſideration. Pay- Miller and 
ment of this Note being refuſed at the Bank, C. brought an Action of 


Race, Hil. 
316. 2. 1% 


Trover againſt the Caſhier of the Bank who had ſigned it. Upon a Cale B. R. 
reſerved it was holden that the Action was well brought: And by Lord 


Mansfield Ch. J. if a Man did not in every Caſe acquire a Property in a 


Bank Note by giving a valuable Conſideration for it, an End would ſoon 
be put to the Circulation of Bank. Notes. F 
And Action of Trover lies, although the Goods which have been con- 1 Rell. S. 5. 


verted be afterwards reſtored to the Owner; for the Reſtoration does L. pl. 1. 


1 Leon. 223. 


not intirely cure the Wrong done by the Converſion, and only goes in 6 ap. 212. 
Mitigation of Damages. TIAL | 


— * — 


E) Againſt whom an Action ok Trover may 
8 be bꝛought. 5 


* J. S. who has bailed a Beaſt to F. N. for a Time certain, take it Bro. Tre. {/. 
away before the Expiration of the Time, he is not liable to an Ac- 92. 
tion of Trover; for the Perſon, who has a ſpecial Property in a per- 
tonal Chattel, can never maintain this Action againſt him in whom 
the general Property is, but his Remedy is by an Action upon the 
We . = 


It J. §. kill the Beaſt of 7. V. which has been bailed to him generally, Bro. Treſp. Pl. 


an Action of Trover does not lie; for by this Bailment a general Confi- 295. 

dence was placed in J. S. and the Remedy for any Abuſe of this is by 5,14 

an Action upon the Caſe. | n 
But if J. S. kill the Beaſt of F. M. which has been bailed to him for 1 J. 57. 

a particular Purpoſe, as to plough his Land, he is liable to an Action?“ 7%. J. 

of Trover ; becauſe as no general Confidence was placed in J. S. this is 9%, 

a Converſion. DE * 1 ; | 87. El 580. 


If a Servant who is intruſted to ſell the Goods of his Maſter carry 1 Leon. 87, 
them away, an Action of Trover lies againſt him; for as the Confidence C and 


placed in him extended only to the ſelling of the Goods, the carrying of Hayman, 
tem away is a Converſion, | 4 


Ii a Servant who has by the Command of his Maſter lawfully di- Bre. Treſp. 2. 


ſrained a Horſe uſe it, the Servant is liable to an Action of Trover; 211. 


| becauſe as the Command of his Maſter did not extend to uſing the Horſe, 


he is himſelf guilty of a Converſion. 

An Action of Trover lies againſt a Servant for every ſuch Intermed- 2 11:4 244 

vung with the Goods of any Perſon as amounts to a Treſpaſs with actual Nes and | 
Yor. V. N d Force, Say. 


* 3 7 eo r ener n ” - 
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MS. Ry. It was found by a ſpecial Verdict, that the Defendant was a riding 


ſignees of 


and Szow. Roll it was found to have been determined as it is reported by Moor 


266 * Trover. 
Force, although he does this by the Command of his Maſter : For the 
Command of his Maſter is no Excuſe to a Servant for the doing of any A& 

which is apparently tortious. 

2 Med. 244, But this Action does not lie againſt a Servant for Intermeddling unlay. 
Mires and fully with the Goods of any. Perſon by the Command of his Maſter, 


— provided no actual Force be uſed by him; becaufe the Maſter is himſelf 
in ſuch Caſe anſwerable for the Act of his Servant; and it would be very 
inconvenient, if it ſhould be always neceſſary for a Servant to be ſatisfied 
of the Right of his Maſter to Goods, before he obeys his Command a3 

to the Intermeddling therewith, | 5 

Ld. Raym. A. a Pawnbroker was known to employ B. as a Servant in the Way of 

738. Jexesand his Trade. C. who had pawned Goods to B. afterwards tendered the Mo- 

Hart. ney due thereupon to B. and demanded the Goods, B. did not deliver 


Salt. 4461. them, but ſaid they were ſold, It was ruled by Holt Ch. J. that an Ac. 
: tion of Trover did in this Caſe lie againſt A. 8 5 

It has however been holden in a very Modern Caſe, that if it does not 

appear clearly that the Converſion of a. Servant was by the expreſs Com- 

mand of his Maſter, the Servant is himſelf liable to anſwer for this; and 

it would indeed be hard to make the Maſter anfwerable as a Wrong- 

doer, if it be doubtful whether the Converſion was by his Command 

Or not. | | | | 


Perkins and Clerk of Garraway in order to tranſact Affairs of Merchandizes for him; 
another Al- that Hughes, who owed Garraway Money, had after committing an Act 
Hughes and Of Bankruptcy delivered Goods to the Defendant, which he fold for the 
Smith, Trin. Uſe of Garraway and accounted to him for the Money; and that all this 
in 25 C. 2. B. was done by the Defendant as a Servant to Garraway and not otherwiſe; 
K. and the Queſtion was whether the Defendant was liable to an Action 
of Trover at the Suit of the Aſſignees of Hugbes? It was holden that 
he was; and by Lee Ch. J. as Hughes had no Property in theſe Goods he 
had no Right to deliver them to the Defendant, and conſequently the latter 
was guilty of a Converſion in ſelling them; and as ke did not do this by 
the expreſs Command of his Maſter, he is himſelf anſwerable to the Al. 
ſignees of Hughes ; nor ſhall the after Aſſent of his Maſter to this wrong 
Act excuſe the Defendant. _ : „5 3 
Yelv. 44. It is ſaid to have been holden, that if a Sheriff, who has ſeiſed Goods 
Ayer and by Virtue of a Writ of Fieri Facias, do after he is out of his Office ſell 
Aden. them, he is liable to an Action of Trover. 
Moor 757. But from two other Reports of the ſame Caſe it appears to have been 
Cro. Ja. 53- holden, that this Action would not lie in ſuch Caſe againſt the Sheriff 
2 Saud. 47: And in a more Modern Book where this Caſe is cited, it is ſaid that 
Wilbraham Yelverton is miſtaken in his Report thereof; for that upon examining the 


and Croke. 5 | 
MS. Rep. It has been holden that an Action of Trover lies againſt a Sheriff for 
Cooper and ſelling, after an Aſſignment by the Commiſſioners, the Goods of a Bank- 
Cys, Mich. rupt, which had been ſeiſed by him under a Writ of Fieri Facias after 
. . the Act of Bankruptcy; Et per Cur': Although the Sheriff be not liable 
to an Action for the Seiſing, in as much as he might be ignorant of 
the Act of Bankruptcy; yet as the Sale was after the Aſſignment by the 
Commiſſioners, of which he was bound to take Notice, this is a Conver- 
ſion for which he is liable to anſwer. N | 
Str. 996. of S. the Plaintiff in an Action againſt J. N. had received of the She- 
Kuh Aſſign of Tiff the Money for which the Goods of J. N. ſeiſed under a Writ of Fi- 
Ryland and eri Facics after he had committed an Act of Bankruptcy had been ſold. 
Baker. It was holden that an Action of Trover lay againſt J. S. without making 
the Sheriff a Defendant therein. | | 


„ 


Lrover. PIT win, 


— 


— 


If a Stranger has aiciouly aſſiſted a Sheriff or his Officer in the Ex- 10 Med. 24. 
ecution of a Writ of Fieri Facias, which iſſued upon a regular Judgment, - > ppp 
he is not liable to an Action of Trover ; for it is not only awful, but it is 7 
the Duty of every Man to aſſiſt in the carrying of ſuch Writ into 
Execution, 


An Action of Trover does not lie againſt a Sheriff or his Officer, or 12 Mod. 178. 


_ againſt any Perſon who by the Command of either of theſe did aſſiſt him, 2% and 


for any Thing done in the Execution of a Writ of Fieri Facias, although 2 . 
there was no Judgment to warrant the iſſuing of the Writ; for neither of 15 


theſe has done more than obeyed the Writ, which it was the Duty of every 
one of them to do. 


But if a Stranger has officiouſly aſſiſted a Sheriff or his Officer in the 12 A. 179. 


Execution of ſuch Writ, he is liable to this Action; for as he acted vo- as _ 
luntarily, it was incumbent upon him to ſee that there was a Judgment Carth. 445. 


to warrant the iſſuing of the Writ. 

An Action of Trover does not lie againſt a Sheriff or his Officer, or Str. 509. 
againſt any Perſon who by the Command of either of theſe did aſſiſt him, CO and 
for any Thing done in the Execution of a Writ of Fieri Facias, although [Yong 
the Judgment upon which this iſſued was erroneous; becauſe the Fault ig HATES 
not in ſuch Caſe in either of theſe but in the Court or in ſome Officer 


thereof. 


But if a Stranger has officiouſly abiſted a Sheriff or his Officer in the Sr 509. 
Execution of ſuch Writ, he is liable to this Action: For as he acted vo- Pie and 


luntarily, it was incumbent upon him to fee that the Judgment upon _ 


which the Writ iſſued was a regular one. Raym. 73. 
It is laid down, that if B. has taken the Goods of A. illegally, and C. Bro. Treſp. pl. 


do afterwards take theſe Goods illegally from B. A. cannot maintain an = 1. 329. 
Action of Trover againſt C. For that as B. did acquire a general Pro- ? 


perty in them by the firſt Taking, notwithſtanding 1 it was a tortious one, 


the Property of A. was thereby diveſted. 


But it is ſaid in one Book, that B. did not in ſuch Caſe acquire any 1 Sia. 438. 
Property i in the Goods by the firſt Taking, and a wan that A. may 


maintain this Action againſt C. 


It appeared in Evidence that the Plaintiff had left ſome Lottery Tic- Salt. 283. 
kets with a Goldſmith, that he might receive the Money due thereupon for 1, * mw W 
him; and that the Goldſmith, with whom a certain Number of Tickets © 


in the ſame Lottery had been left by the Defendant, and who had 


given the Defendant a Note to deliver the ſame Number of Tickets to 


him, did deliver ſo many of the Plaintiff's Tickets to the Defendant as 


he had given him a Note to deliver; and the Queſtion was whether an 
Action of Trover lay againſt the Defendant for the Converſion of theſe 
Tickets. It was holden that it did; Et per Cur': As the Tickets were 
delivered to the Goldſmith for the ſpecial Purpoſe of receiving the Mo- 
ney thereupon due, he had no Power to diſpoſe of them; and conſequently, 
as the Property therein was not changed by his Delivery of them to the 


Defendant, the Defendant is liable to this Action. 


In a ſpecial Verdict it was ſtated that J. S. the Owner of ſome Jewels, S. 1187. 
had bailed them ſealed up in a Bag to a Banker for ſafe Cuſtody only; that Hartop and 


the Banker broke * the Seal, took them out of the Bag, and pawned N 
them to J. N. for three 


an Action of Trover lay againſt J. N for the Converſion of theſe Jewels. 
It was holden that it did; Et per Cur': As the Jewels were only delivered 


hundred Pounds; and the Queſtion was whether 


to the Banker for ſafe Cuſtody, his breaking open the Bag and taking 
them out made him a Treſpaſſer ; and conſequently as the Defendant, 
although he came fairly by them, received them from a Perſon who had. 
no Power to diſpoſe thereof, he is liable to this Action. 
The Wife of a Bankrupt delivered ſome Plate left with her by her Huſband Str. 813. Par- 
at the Time of his ps to a . that he might borrow Money“ ang! Cocks, 


1 thereupon. 
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vl. 1.1. 2. been delivered to be carried;be robbed thereof, or loſe them through Neg- 
Ph. 3. ligence, he is in either Caſe liable to an Action upon the Cale founded | 


and S . the Queſtion was if the Action was well brought? It was inſiſted that 


* 2 „— ett. So. „* 


368 | | Trover. 


thereupon. The Servant went with the Plate to the Door of a Banket's 
Shop, and there delivered it to the Defendant. The latter went into the 
Shop and pawned it in his own Name; and immediately went back to 
the Wife and delivered the Money to her. It was holden that as neither 
the Wife nor the Servant had a Power of diſpoſing of the Plate, this was 
a Converſion in the Detendant for which he was liable to anſwer to the 
Aſſignees of the Huſband in an Action of Trover. 
2 Keb. 750. An Action of Trover lies for the Allignees of one Partner againſt. an- 
Day. and other Partner. 

ay. | 
Cro.Fliz.638. If a Factor, who has ſold the Corn of J. S. and received the Money 
Holiday and for it, refuſe to pay this to F. S. an Action of Trover lies againſt 


Hickes. him. 
Solk. 289. A Servant, who had a general Authority to receive and pay Money for 
Anon. his Maſter, after receiving ſome Money due to his Maſter from F. N. 


Ce. Eliz, 638. gave it to J. S. and delivered it to him. It was ruled that the Maſter 


might maintain an Action of Trover againſt F. N. for this Money; and 
by Holt Ch. J. as the Receipt of the Servant was a Diſcharge to J. N. the 
Money was certainly received to the Uſe of the Maſter. If this be ſo the 
Poſſeſſion of the Servant mult be intended to have been the Foſſeſnion of 
the Maſter, and then this Action is well brought. 
1 Nell. Hr. It is laid down in divers Books, that if a Carrier to whom Goods have 


Hob. 17. 


Cro. Ja. 330. 
Salt. 143. 
12 Mod. 482. 


Heb. 17, Rich And it is in one of theſe Books ſaid to have been determined by all 
and Knceland, the Judges, that although it be uſual in ſuch Caſes to declare upon the 
Cuſfom of the Realm, this is not neceſſary; for that a Carrier is bound 

by the Common Law to carry all Goods lately; which have been deli- 

vered to him to be carried. 

From what is laid down in theſe Books it may be fairly inferred, 

that an Action of Trover does not lie againſt a Carrier i in either of theſe 

Cates.” 

Nay it would be ſtrange to ſuppoſe that a Cartier ſhould be liable to 
this Action, when he has not been guilty of any Mal- feaſance. 


upon the Cuſtom of the Realm, 


Salk. 655. But if a Carrier to whom Goods have been delivered to be carried 

Auon. ſell them, or refuſe to deliver them upon the Money due for Carriage 
being paid or tendered ; an Action of Trover does in either of thele | 
Caſes lie. | 


Lil. Ress It is ſaid to have been ruled by Holt Ch. J. that if th Goods were not 
292. nm, delivered to the Carrier himſelf, but to his Book-keeper or to ſome 
{rin, 1 Aim. other Servant of his, an Action of Trover does not lie againſt the Car- 
rier for the Converſion of thele Goods, unlels he has been himſelf guilty of 

the Converſion. 
But the Doctrine of this Caſe 1 is contradifted by what is laid down in a 

later Caſe. 

2 Bornard. In an Action of Trover againſt a Book- keeper it appeared, that the 
234. Harvey Goods were delivered to him to be ſent by his Maſter's Waggon; and 


lil. G. 2. as the Action was for a Tort it did lie againſt the Book- -Keeper 3 but 
it was ruled that it did not, For that only the Carrier himſelf is in ſuch 
Caſe liable to anſwer for the Converſion of the Goods, 
And the latter Caſe agrees with another, in which a Diſtinction which 
ſeems to be the true one 1s taken. 5 
$lin. 625. In Trover againſt the Maſter of a Hacker Coach it appeared, that 


Middleton and the Goods were delivered to his Servant who dreve the Coach; and the 
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Meſtion was if he was anſwerable for the Converſion of them. It was 
ruled that he was not; and by Holt Ch. J. it would be hard if the Maſter 
of a Hackney Coach, who is not paid for the Carriage of Goods, ſhould 
be liable to make the Loſs of them good; for there is a wide difference 
betwixt the Caſe of a Hackney Coach and that of a Stage Coach. If a 
Paſſenger in a Stage Coach, who 1s allowed to carry Goods to a certain 
Weight, deliver ſuch Goods to the Driver of the Coach the Maſter is 


anſwerable for them; becauſe the Money he receives is paid for the Car- 


riage of the Goods as well as of the Paſſenger: Yet in the Caſe of a Stage 
Coach, if a Paſſenger carry Goods to a greater Weight than he is allowed, 
the Maſter is not anſwerable for the over Weight unleſs it be paid for. 

From what is laid down in this Caſe it may fairly be inferred, that 
where a Carrier is to receive a Profit from the Carriage of Goods, he is 
anſwerable for the Converſion of the Goods, although they were deh- 
vered to a Servant of his: But that where the Carrier is not to receive any 
Profit from the Carriage of the Goods, he is not anſwerable for the Con- 
verſion thereof unleſs they were delivered to himſclf. | 

The Law ſeems to be quite ſettled, that where ever one Man is by 
Law bound to be at any Trouble or Expence concerning a perſonal 
Chattel the Property, of another, an Action of Trover does not lie 
againſt him for refuſing to deliver ſuch Chattel, unleſs a Satisfaction tor 


his Trouble or Expence has been made or tendered. 


An Action of Trover does not lie againſt a Carrier for refuſing to deli- Salk. 654. 


ver Goods, unleſs the Money due for the Carriage thereof has been paid Hart/ora and. 


or tendered; becauſe as a Carrier is by Law bound to carry the Goods /*** 


delivered to him to be carried, it is highly reaſonable, that he ſhould 


have a Right to detain them until the Money due for their Carriage be 

paid or tendered, es | : | | 
An Action of Trover does not lie againſt an Inn-keeper for detaining 2 S%% 161, 

the Horſe of his Gueſt, unleſs the Money due for his Keeping has been %%, 

paid or tendered : For as an Inn-keeper is by Law bound to receive the 368. 

Horſe of a Traveller, provided his Stable be not full, it is very reaſon— 


able that he ſhould be paid for the Keeping of ſuch Horſe before it is 


taken away. | | | 
And it was holden by three Judges contrary to the Opinion of Holt Ld. Rm. 

Ch. J. that an Inn-keeper may in ſuch Caſe detain a Horſe, although the 868. 7-4 and 

Man who put the Horſe into his Stable has not lodged in his Houſe ; for . 
that the putting up of his Horſe, from which the Inn-keeper has a Pro- 

fit, makes the Man a Gueſt. | 


If a Man who has ſtolen a Horſe puts him up at an Inn, an Action L Ray. 


of Trover does not lie againſt the Inn-keeper for detaining this Horſe 807. 2% ard 


from the right Owner, unleſs the Money due for his Keeping has been e 
paid or tendered; becauſe the Inn-keeper was bound to receive the Horſe, 
and it was impoſſible for him to know whether his Gueſt came honeſtly 
by it or not. | | | | 

Ihe Law ſeems alſo to be pretty well ſettled, that certain Perſons, who 
have in the Courſe of their Buſineſs been at any Trouble or Expence 
concerning a perſonal Chatte] the Property of another, are not li- 
able to an Action of Trover for refuſing to deliver ſuch perſonal Chat- 
tel, unleſs a Satisfaction for ſuch Trouble or Expence has been made or 
tendered, 

An Action of Trover does not Jie againſt a Farrier for refuſing to de- Yes. 67. 
liver a Horſe which has been Shod by him to. the Owner, unleſs the 
Money due for the Shoeing of the Horſe has been paid or tendered. 

A Taylor is not liable to an Action of Trover for refuſing to deliver Hu. 42. Ces. 
a Coat made by him to the Perſon from whom he received the Mate- per and An- 


rials for it, unleſs the Money due for the making of the Coat has been “. 
paic or tendered. | 5 
e „ It 
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MS. Rep. 
Cauſer and 
Wilcox. 


MS. Rep. 


Gardiner and 


Coleman, 


Lau. Raym. 
738. Anon. 


Id. Raym. 


It appears from ſome Decrees of the Court of Chancery, that a Factor 
has a Right to detain the Goods of his Principal for all Money due to 
him as a Factor from ſuch Principal. | | | | 

It had been decreed by Strange Maſter of the Rolls, that a Factor, 
who had. paid Money for infuring the Goods of his Principal and had been 
at other Expence concerning them, had ſueh a Lien upon the Goods 
that a Court of Equity would not oblige him to deliver them, unleſs the 
Money due to him on theſe Accounts had been paid or tendered. 
The Factor, who was not fatisfied with this Decree, appealed to the 
Chancellor; and the Appeal came on before Lord Hardwick in February 
1735. His Lordſhip after taking Time to conſider, and ſending for 
ſome Merchants to inform himſelf of the Nature of the Buſineſs of 3 
Factor, decreed, that a Factor has a Lien upon the Goods of his Prin- 
cipal, ſo long as theſe Goods continue in his Poſſeſſion, not only for 
what is due to him for his Trouble and Expence concerning them, but 
allo for all Money which his Principal owes him as a Factor upon any 
other Account. bee | | 5 

This Decree was acquieſced under by all Parties; and another to the 
ſame Effect was pronounced by Lord Hardwick a few Months after. 


There does not ſeem to be any ſound Reaſon why other Perſons as 
well as Farriers, Taylors and Factors ſhould not have a Right to detain 
a Perſonal Chattel the Property of another, unleſs a Satisfaction has 
been made or tendered for the Trouble or Expence which ſuch Perſons 
have been at in the Courſe of their Buſineſs concerning ſuch perſonal 
Chattei. | | 333 8 | 
But it has not been determined that any other Perſons have ſuch 
Right. 5 9 „„ 
f has on the contrary been ruled by Holt Ch. J. that if an Attorney, 
who has been employed to draw and attend the Execution of a Deed, 
does not deliver it upon demand an Action of Trover lies againſt him; 
for that, as he may bring an Action for the Money due to him for his 
Trouble in drawing and executing the Deed, he cannot detain it although 
this has neither been paid nor tendered. e hy 
An Action of Trover does not lie againſt the Saver of Goods thrown 


393- Hartford on Shore, which were Part of the Cargo of a Ship that has been wrecked, 


and Jones. 


2 Roll. Abr. 


92. Taylor 
and James. 


Str. 651. 
Stone and 
| Lingoed, 


unleſs a Satisfaction has been made or tendered for the Trouble or Ex- 
pence of Salvage; for it is highly reaſonable that the Party who has ſaved 
the Goods, and has perhaps done this at the Peril of his Life, ſhould 
have a Lien upon the Goods for the Trouble or Expence he has 
been at. 1255 = | | TY 
The Lord of a Manor, who had lawfully ſeiſed a Beaſt as an Eſtray, 
was at the Expence of keeping it ſome Time after having proclaimed it 
according to Law. Within the Year and Day the Owner of the Beaſt 
came and demanded it; but he did not make or tender Satisfaction for 
the keeping of 'the Beaſt. As the Lord refuſed to deliver it an Ac- 
tion of Trover was brought againſt him : But it was holden, that as the 
Owner of the Bealt had not made or tendered a Satisfaction for the keep- 
ing of it the Action did not lie. „„ Den „5 
The Plaintiff a Maſter of a Ship had brought Home a ſmall Parcel of 
Elephants Teeth on his own Account, and a large Parcel upon the Ac- 
count of the Defendant, who was Owner of the Ship. The Defendant 
entered both Parcels at the Cuſtom-houſe, paid the Duty for both, and 
both were delivered to him. Upon his Refuſal to deliver the Plaintiff's 
Parcel an Action of Trover was brought; and the Queſtion was whe- 


ther as the Plaintiff had neither paid nor tendered his Part of the Doty 


the Action was well brought? It was ruled that it was; and by Eyre Ch. 
J. the Defendant had no Right to detain the Plaintiff's Teeth, notwith- 
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Trover. 


ſtanding that the Money paid by him as Duty for them was neither paid 
nor tendered; for he might have brought an Action for this Money, or he 
may now give it in Evidence, and then it may be deducted out of the 
Plaintiff's Damages. The Reporter adds that the latter was done. 
Whether this Caſe be Law or not, neither of the Reaſons given for the 
Determination ſeems to be concluſive: For a Carrier, who has undoubtedly 
a Right to detain Goods unleſs the Money due for the Carriage thereof has 


been paid or tendered, may wave this and bring an Action for the Mo- 


ney; or in Caſe an Action of Trover is brought againſt him for refuſing; 
to deliver the Goods, this Money may be deducted out of the Plaintiff *s 


Damages. 


And it is certain that either of theſe Things may likewiſe be done 
by every Perſon, who has a Right to detain the Goods of another until a 
Sum of Money due to him has been paid or tendered. 


Wherever one Man, who would otherwiſe have ſuch a Right to detain 2 Rell. Abr. 
the Goods of another for the Trouble or Expenee he is to be at con- 92: A. pr. 2. 


cerning them, that an Action of Trover would not lie againſt him Ss 


for refuſing to deliver them to the Owner, does contract to be paid a /, 66. 


Sum certain for ſuch Trouble or Expence, he does thereby wave his 
Right to detain the Goods. The Conſequence is that he is liable to an 


Action of Trover if he refuſe to deliver theſe Goods to the Owner: But 
he may bring an Action for the Money he contracted for. 


Car. 271. 


A Carpenter, who had worked ſome Time in one of the Queen's Yards, 6 M4. 212: 


refuſed to work any longer. Hereupon the Surveyor of the Yard refuſed Be/awin and 


to let him carry away his Tools. An Action of Trover being brought (%. 


againſt him, the Surveyor gave in Evidence an Uſage for the Surveyors of 


the Queen's Yards to detain the Tools of Workmen, in order to compel 


them to continue to work in ſuch Yards till the Queen's Work is finiſh- 


ed. It was holden that the Action was well brought; and no Regard was 
paid by Holt Ch. J. before whom the Cauſe was tried, to the Uſage which 
was ſet up by way of Defence. ; 


— — 2 — — 


(F) Of the Pleadings in an Action of 


Lrover. 


1, Df the Declaration. 


55 1* is neceſſary for the Plaintiff in an Action of Trover to alledge in his 
Declaration both a Poſſeſſion of and a Property in the Goods, for the 


Converſion of which the Action is brought. 


But it is not perhaps neceſſary, that the Plaintiff's Property in theſe 


Goods ſhould be expreſly alledged in ſuch Declaration; for if it can fairly 


be inferred from what is alledged that he has a Property therein, this is 


In an Action of Trover brought for the Converſion of the Letters Pa- Hard. 111: 


ledged in his Declaration that he was poſſeſſed of the Letters Patents as 
of his own proper Goods: But the Plaintiff had Judgment; Et per Cur* : 


The Plaintiff has alledged that the Defendant knowing the Letters Patent 


to appertain to him did convert them, which implies that they were the 


Property of the Plaintiff, 


The 


tent of a Wine Licence, there was a Verdict for the Plaintiff. Upon a ue and 
Motion in arreſt of Judgment it was ſaid, that the Plaintiff. had not al- Win 


We 


Trover. 


2 Bulſtr. 288, 
Willamiare and 
Barford. 

1 Sid. 187. 
Jones and 


Pritchard. 
Lutw.1510. 


this Court always taken to be parcel of the Declaration. 


2 Saund. 379. 
Fn mnKncy's Caſe. 


ſome other Goods therein charged allo to have been converted; and Judg- 


ſuch Caſe, although the Verdict was a general one, enter a Remiltitur as to 


is brought. 


. Cro. Eliz.78r. 
 Gumbliton and 


Grafton. 


Plaintiff. had not alledged a Loſs of the Goods: But the Declaration was 


5 Rep. 34. 
Playter's Caſe, 
2 Infl. 4.35. 
Cro. Elix. 817. 
1 Fentr. 53. 
Salk 628. 
Id. Raym. 
588, 1410. 
Str. 037. 


. Converſion of which the Action is brought, be therein deſcribed with a rea- 


Cro. Eliz 817. 
load and 
Smith. 

12 Nod. 3. 
Id Raym. 
518, 1410. 


2 Sid. 175. 
W.:hh and 
I. \ſione165 2. 
Gilb. H. C. P. 


72 
123. 


12 Mod. 3. 
Hos and Gal- 
t;<vay, Mich, 


2; 3. 


have been converted was acquired. 


neceſſary that it. ſhould appear in the Count Part -of the Declaration, that 


he delivered the Goods to the Defendant to be kept for him, and that the 


The Reporter does indeed add, that the Objection was not allowed to 
be a good one becauſe it was after a Verdict. _ 

But it is ſcarce to be conceived that the Verdict could in this Caſe have 
made any Differnce; for if the Declaration had not either expreſly or im- 
pliedly alledged a Property in the Plaintiff, it would have been defective 
in a Matter of ſuch Subſtance, that the Defect could not have been cured 
by a Verdict. | 

It is however not neceſſary for the Plaintiff in an Action of Trover to ſhew 
in his Declaration, in what Manner his Property in the Goods charged to 


And if the Action be brought in the Court of Common Pleas, it is not 


the Goods charged to have been converted were'the Property of the Plain- 
tiff, provided that this be alledged in the Writ ; becauſe the Writ is in 


If it appear in the Declaration in an Action of Trover, that fome of the 
Goods therein charged to have been converted were the Property of the 
Plaintiff at the Time of the Converſion, but this does not appear as to 


ment be entered up generally, it is erroneous: But if the Plaintiff do in 


thoſe Goods which do not appear to be his Property, and enter up Judg- 
ment as to the Reſidue, the Judgment is regular. "ale. | 

It is uſual for the Plaintiff in an Action of Trover to alledge in his De- 
claration, that he loſt the Goods for the Converſion of which the Action 


Burt it is not abſolutely neceſſary to do this, = 
The Plaintiff in an Action of Trover alledged in his Declaration, that 


Defendant converted them. It was objected to this Declaration that the 


holden to be good; Et per Cur' : The Converſion is the Offence for which 
this Action is always brought. i 5 
In every Action of Trover the Quality and Quantity of the perſonal Chat- 
tel or Chattels, charged to have been converted, muſt be deſcribed in the 
Declaration with Certainty : For if this be not done, the Defendant would 
never know how to prepare for his Defence; nor would he be able, in Caſe 
a ſccopd Action ſhould be brought for the Converſion of the ſame Chattel 
or Chattels, to plead a Recovery in the former Action in Bar. 


But the Certainty required in ſuch Declaration is not an abſolute one; 
for it the Quality and Quantity of the Perſonal Chattel or Chattels, for the 
ſonable Certainty, this is ſufficient. _ ” | 
And it is laid down in divers Books, that a leſs degree of Certainty, in 
deſcribing the Quality and Quantity of the perſonal Chattel or Chattels 
charged to have been converted, is ſufficient in the Declaration in an Ac- 
tion of Trover after a Verdict than upon a Demurrer; becauſe the Court 
will after a Verdict, provided there be not a total Want of Certainty, 
intend that many Defects thereof were ſupplied by Evidence. 
The Declaration in an Action of Trover charged the Converſion of a 
Beam and Scales together with ſome Weights. This was holden to be 
bad; becauſe it did not ſhew the Quantity of the Weights. | 


But in a Modern Caſe the Declaration in an Action of Trover, which 
charged the Converſion of ten Weights, was after a Verdi& holden to 
be certain enough; although it did not ſhew the Quantity thereof. 


2 : The 
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The Declaration in an Action of Trove after Aeferibiog ſome Things 3 Lev. 18. 
therein charged to have been converted with ſufficient Certainty, contain- rag and 
ed theſe Words cum aliis Uten/ilibus. This was after a Verdict holden to 8 1 817 
be bad, for want of ſhewing how many and cf what Kind the other 
Utenſils were. 

If the perſonal Chattel for the 9 of which an Action of Tro— 
ver is brought be an aggregate Chattel, the Declaration may be good, al- 
though it do not ſhew the Quantities of the different Things which ap- 
ertain to ſuch Chattel. 
The Declaration in an Action of Trover charged the Converſion of 14. Raym. 
a Ship with the Guns and Sails thereynto belonging. This was holden to 7 che wo. 
be certain enough, although neither the Number nor the Quantity of the - F 3 
Guns and Sails was ſhewn; becauſe theſe are to be conſidered as apper- cited. 
raining to the Ship. | | . E. C. P. 
1235 
But if this Action had been brought for any Guns and Sails without Ld. Raym. 
alledging that they. belonged to a particular Ship, the Number and Qua- 588. the Caſe 


lity thereof ought to have been ſhewn. | of Pollenfn 


and Cri/fe 
there cited. 


The Declaration in an Action of Trover charged the Converſion of L. E. 
ſeventy Ounces of Cloves, Mace and Nutmegs, without ſhewing how 533 
many Ounces there were of each, or that they were all mixed together. P | 
This, although there had not been a Verdict, was holden to be certain 
enough; Et per Cur': We will intend that! it was one Parcel of cheſe dif- 
ferent Spices mixed together. 

It is laid down in ſome Caſes, that if the Pede Chattel charged in 
the Declaration in an Action of Trover to have been converted be only 


deſcribed by the Word Piece, the Declaration is bad for want of ſhew- 


ing the Quantity of ſuch Chattel. 
The Plaintiff in an Action of Trover. declared for the e of 2 Show, 433. 


ſeven Pieces of Linen Cloth. The Declaration was holden to be bad , and 


for want of ſhewing the Number of Yards they contained; for that the 72 K 
Quantity of Linen Cloth contained in a Piece is altogether uncertain. 25 

The Declaration in an Action of Trover charged the Converſion of fifty 11 Med. 66. 
Pieces or Ends of Deal Boards. This was holden to be certain enough; Nis“ and 
but the Reaſon given for its having been ſo holden, which is that an End ” 2 eb 
of a Board is amongſt Workmen very well known to mean a ſhort Piece, . 
ſhews that the Word Piece would not if it had ſtood alone have been cer- 
tain enough. 

But a contrary Doctrine is laid down in ſome Modern Caſes. 

The Plaintiff declared in an Action of Trover for the Converſion of a 8, 738. 
Piece of Tape. The Declaration was upon a Motion in arreſt of Judg- 4 Radlty ard 


ment holden to be certain enough, ehen it was not ſhewn how many 1785 1 


Yards the Piece contained. 5 

In an Action of Trover the Declaration charged the Converſion of fifty Str. 810. 
Pieces of Square Timber. This was upon a Writ of Error holden to be U-/cgrax* 
certain enough, although - the Quantity of Timber which each Piece 3 
which all the Pieces contained was not ſhewn. ELLE 

It has in ſome Modern Caſes been holden, that if the perſonal Chattel 
or Chattels for the Converſion of which an Action of Trover is brought 
be deſcribed by the Word Pack, Bundle or Parcel, either of theſe Words 
is ſufficiently certain; although neither the Quantity nor the Quality of 
ſuch Chattel or Chattels be ſhewn, 

But as a contrary Doctine is laid down in many Rooks. it may not be 
improper to mention the principal Caſes as to this Point z which ſhall be 
ranged in order of Time as they were determined. 
© 


Vor. V. 4 A Es Th 


Mich. 43 Elie. 


9 


1 Lew. 301. The Declaration in an Action of Ttover charged the Conrveridn of 


ches. enough, notwithſtanding that the Quantity of the Hay was not ſhewn. 


* * arenas 2 2 
* 2 - . 
cn kw Ge * = 3 5 . 1 ws 21 2 
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Trin. 2 Ame, ment holden to be certain enough, notwithſtanding that the Weight of 


f 4 es — 2 * - — 


— „ 
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5 Rep. 34. The Plaintiff in an Action of Trover leehiied for the Converſion of 
2 Playters Goſs ſome Fiſh, without ſhewing either the Number or Quality of the Fiſh. 
Mes, 35 5%: Tide Declaration was after a Verdict holden to be too incertain. 

Ceo Ela 866. In an Action of Trover the Plaintiff declared for the Converſion of 4 
Gramdel and Parcel of Fiſh called Ling. The Declaration was upon a Writ 6f Errot 
Revetham, boden to be bad for want of the ſhewing Quantity of the F ſh. | 


(ro. Ja. 664. The Declaration in an Action of Trover charged the Converſion uni 
Bancroft and Riſci, Anglice a Trunk full of Linen. There was a Verdict for the Plaintiff, 
75. Hil.19 and twenty Pounds Damages were given. Upon a Motion in Arreſt of 
* Judgment Houghton J. was of Opinion that the Declaration was not certain 

enough: Bur Lee Ch. J. Dodderidge J. and Chamberlain J. were of Opinion 

that it was well enough; for char they wouk intend the Damages to have 

been given for the Trunk alone, and the Plaintiff had Judgment. A Writ | 

of Error being brought this Judgment was affirmed, 
Mar. 69. In an Action of Trover the Plaintiff declated for the Clitveifion of 
Huge and two Sheaves of Corn: The Declaration was holden to be bad Tor: want 


agen. Mich of ſhewing of what Species the Corn was. 
15 Car. 1. ; 


Siy. 25. en. The Declaration in an Action of Trover charged the Converſion of a 
Paſch. 23 Library of Books. This although neither the Number nor the Quality of 


Cen the Books was . Was holdem to be certain enough, 
7 Mod. 142. 
Sty. 199. The Plaintiff ir in an Action ef Trover dechred for the Cantverfion oo 


Graves and Parcellarum plumbi cinerei, Anglice Pewter Porringers. The Declaration 
Dr ates, + was holden to be certain enough, | 


Is: and Da- three Ricks of Hay. This was after a Verdict holden to be certain 


wis, * 22 


1 15 303 The Plaintiff in an Action of Aſſumpſit declared for the Converſion of 
Jem and a Parcel of Thread. The Declaration was upon a Writ of Error holden 
Norris, Mich. to be certain enough; Ei per Cur': This Manner of declaring is not certain 


e enough in any Action where the Thing itſelf is to be recovered i in Specie, 

2 as in a Action of Replevin: But it is ſo in this Action or in an Ac— 

5 tion of N becauſe only Damages are to be recovered in theſe 
Actions. 


2 Lew. 176, The Plaintiff in an Action of Trover declared for the Converſion of 
Ticks and ſome Glaſs Bottles. The Declaration was after a Verdict holden to be bad, 


Pendarvis, becauſe it did not ſhew the Number of the Bottles. 
Mich. 28 Car. 
=: 5 


2 Lew. 193, In an Action of Trover the Plaintiff declared for the Converſion of a 
ad, and Parcel of Woollen Yarn. The Declaration was upon a Merion in Arreſt 
Hatcher, Trin. of Judgment holden to be bad for Uncertainty. 
29 Car. 2. 

1 Fentr. 317. The Datos in an Action of Troder charged the Canvertich of 
Davis ard twenty Bullocks and Heifers. This was upon a Writ of Error holden to 
P my 240 be bad, becauſe it did not ſhew how many there were of each Sort. 
29 ar f 


Ld. Rayn. The Plaintiff in an Action of Trover declared for the Converſion of two 
99. La Bundles of Flax. The Declaration was upon a Motion in Arreſt of Judg- 


the Flax was not ſhewn. 


91. Bog. In an Action of Trover the Plaintiff declared for the Cotrverfion ours 
Anon, Trin. forum Mercimoniorum, Anglice Earthen Ware. The Declaration was holden 
to be bad for W | 


10 Jure. 


The 


den 


the Action is not brought for the Converſion of the Money due upon the 
Bond, but for the Converſion of the Bond itſelf, the Words ſcriptum ſuun 


Trober 255 


The Declaration in an Action of Trover charged the Converſion of a £4. R.. 
"4 _ . . 1 - | & IP" 
Parcel of Packcloths, Rappers and Cords. This was upon a Writ of Er- !3*9: +#- 
: . , : tomicy and 
ror holden to be certain enough; Et per Cur': Courts of Juſtice do not Ae 
at this Day require ſo much Certainty as they formerly did in the %. 1 6. 
Declaration in an Action of Trover. The Word Parcel uſed in the pre- 5%. 829; 


ſent Caſe ought to be taken to mean an entire Thing, and the ſame as 


* 
& » 


the Word Bundle. The Caſes as to this Point are not all to be recon- 


ciled; but we are of Opinion that the Declaration is well enough. | 
The Plaintiff in an Action of Trover brought in the Common Pleas Str. 8:7. 
declared for the Converſion of a Parcel of Diamonds. Upon a Writ of L %% and 


A . 4 . . " . 7 3 . IT. 
Error in the King's Bench it was ſaid, that this Caſe may well be dif: 7" 


tinguiſhed from the Caſe of Bottomley and Harriſon; tor that in the latter J Hahn. 


Cale the Word Parcel was and might very well be taken to mean an 1530. 
entire Thing, and the fame as the Word Bundle: But that in the preſent 


| Caſe, as every Diamond is a diſtinct Thing, the Plaintiff ought to have 


ſhewn the Number of Diamonds. The Judgment was affirmed; and a 
Writ of Error being afterwards brought in the Houle of Lords, it was 
alſo affirmed there, PE, 

If an Action of Trover be brought for any Beaſt or Bird fere Nature, Dyer 306. 
it muſt be alledged in the Declaration that ſuch Beaſt or Bird is re-“ C 
claimed; becauſe unleſs it be reclaimed no Perſon can have a Property 


therein. . TY 
If an Action of Trover be brought for the Converſion of a Bond, it is Gro: Ja. 202. 
not neceſſary to ſhew the Date of the Bond. Sen ba | 
| | En | | ambers. 


And as a Miſrecital of the Bond would in ſuch Caſe be fatal, it would 


be quite unreaſonable that the Plaintiff who has perhaps loſt the Bond a 
good while ſhould be obliged to recite it. | 


If the Perſon who has a ſpecial Property in a Bond bring an Action of £4. Ram. 


| Trover for the Converfion thereof, he muſt alledge in the Declaration 27%: £244 


that it is ſcriptum ſuum Obligatorium, in the ſame Manner as the Obligee _ 3 
himſelf muſt have done if the Action had been brought by him; for as 


Obligatorium are neceſſary to ſhew of what Kind the Writing charged to 
have been converted is. „ ” Eo IO 5 
It is laid down in one Book, that if an Action of Trover be brought Co. 74. 130. 
for the Converſion of a living Chattel, the Declaration muſt alledge that od and 

it was of a certain Price; and that if this Action be brought for the Smith, 
Converſion of a dead Chatte), the Declaration muſt alledge that it was 


of a certain Value. 


But it is in another Book laid down, that whether an Action of Tro- Fizz. N. B. 
ver be brought for the Converſion of a living Chattel or of a dead one, 88. 
it is quite indifferent which ſet of Words of the Price or of the Value are made 
uſe of in the Declaration. | EO 

The Value of every Chattel for the Converſion of which an Action of 2 Rol. Rep. 
Trover is brought ought to be ſhewn in the Declaration. 5 
5 5 | wvo0d. | 
but the Court of King's Bench was once divided in Opinion, whether Ge. 7a. 130. 
the want of having ſhewn in the Declaration in an Action of Trover the ad and 
Value of every Chattel for the Converſion of which it is brought be not %. 
ſuch a Matter of Form as is cured by the Statutes of Jeofails. 

It is uſual, and it is the better Way, for the Plaintiff in an Action of 2 Bu/fr. 313, 
Trover to alledge in his Declaration, that the Goods charged to have been * and 
converted came to the Hands of the Defendant by Finding. 5 

But it is ſaid that it is not abſolutely neceſſary to alledge this; for Bid 


that if in the Declaration in an Action of Trover it be alledged generally 


1 that 


— 
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Trover. 
that the Goods charged to have been converted did come to the Hands 
of the Defendant, this is ſufficient. | | 
If the Finding of the Goods for the Converſion of which an Action of 
Trover is brought be in one County, and the Converſion in another, the 
Venue may in the General be laid in either County; or as this Action 
is in its Nature a tranſitory one it may be laid in any other County. 

But if an Action of Trover be brought againſt a Perſon who is within 
the 21 Ja. 1. c. 12. for any Thing done by him in the Execution of his 
Office, the Venue muſt in Obedience to this Statute be laid in the Coun. 
ty where the Fact was committed; and as the Converſion is the Giſt of 

this Action, it ſeems moſt reaſonable that the Venue ſhould in ſuch Caſe be 
laid in the County where the Converſion was. | | 8 


Salk. 290. The Venue in an Action of Trover may be laid in England for the Con- 


Brown and verlion of Goods in Ireland. 
Hodges. | : | 
8 Mod. 322. 


—_ — 2 


— — 


„n! 


Co. Elix. 78, However unneceſſary it may in the general be to lay the Venue in 
9. an Action of 'Trover at the very Place where the Converſion was, the 
hey g Hi Declaration is bad unleſs ſome Place of Converſion be alledged : Becauſe 
„ Car. 57" unleſs a Converſion at ſome Place certain be found by the Jury the 
| Plaintiff is not intitled to Judgment. £12 : 
1 Rol. Rep. And it is in one Caſe laid down, that if the Declaration in an Action of 
132. Mat- Trover do alledge the Finding to have been at a Place certain, but do not 


rpg alledge expreſly that the Converſion was alſo at a Place certain, it is 


Mich. 26. bad. 
Zliæ. ö | | 
2 Bull. 206. But it is ſaid in a ſubſequent Caſe that the Court ' was clearly of Opi- 
Atkins and nion, that if a Place of the Finding be alledged in the Declaration in this Ac. 
5 1 1 %. tion, it is not neceſſary to alledge a Place of the Converſion. 


The Reaſon for the Determination in this Caſe, which is very ſhortly re- 


ported, may perhaps be, that the Court will in ſuch Caſe intend the Con- 

verſion to have been at the fame Place where the Finding is alledged to 

have been, 53 3 . 1 : 

| Cre. Ja. 428. In the Declaration in an Action of Trover it was alledged, that the 
_ Teſmondand Goods for the Converſion of which the Action was brought came to the 

Jobnſon. Defendants Hands by Finding upon the fourth Day of May in a certain Year, 

and that afterwards, /c:/icez on the firſt Day of May in the ſaid Year, © 

he converted them. Upon a Motion in Arreſt of Judgment it was ſaid 

that this Declaration is not good, becauſe the Converſion is alledged to 

have been before the Finding: But it was holden to be good; Et per 

Cur': The Words that afterwards he converted them are a ſufficient and 

proper Allegation, and as what comes in under the Scilicet is repugnant, 

it ovght to be rejected as Surpluſage. 


2. Ok the Plea. 


Cro. Elix 146, No ſpecial Plea of Juſtification can be pleaded in an Action of Tro- 
3 ＋ 6 ver; becauſe as the Converſion, it being the Giſt of the Action, muſt 
. 54. be confeſſed by every ſuch Plea, this which is a tortious Act can never 
3 ulſtr. 409.8 - tified 7 

Id. Rayn, be juſtified. 

393, 367. 


Bre. Ad. f: The Defendant in an Action of Trover cannot plead that the Plaintiff 
dae bt was not poſſeſſed of the Goods, for the Converſion of which the Action is 
brought, as of his own proper Goods, but he muſt plead Not guilty. 


109. 


3 3 | 1 Nor 


1 


or 


that it confeſſes the Converſion does avoid it. | 


leaſe is good in an Action of Trover. 


taking thereof in Right of the Defendant in the preſent A-tion; that 


a. mw a — 
—  — 
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Trover. 


Nor is it neceſſary for the Defendant to plead this Matter ſpecially; Pro. 24. fr 
becauſe the Plaintiff is not entitled to recover unleſs he prove a Property in le Caſe, pl. 
himſelf in the Goods; and the Defendant may upon the Plea of not “ 
guilty give in Evidence that the Plaintiff has no Praperty therein. 

In an Action of Trover the Defendant a Sheriff picaded that he had levied Co. Fliz.4 74. 
and ſold the Goods, for the Converſion of which the Action was brought, WE and 
by Virtue of a [teri Facias, which is the fame Converſion, abſque hoc Oe ure 
that he converted them aliter vel alio modo. This Plea was holden to be 


—_—— 


bad; Et per Cur: The Defendant ought to have pleaded not guilty, 
and then he might have given the Matter pleaded in his Juſtification in 


Evidence. 


But the Defendant in an Action of Trover may plead a Releaſe ſubſe- La. Ray. 


quent to the Time of the Converſion ; becaule this Plea at the ſame Time ores agg 


Lutao. 1538. 


And it is ſaid by Holt Ch. J. that no ſpecial Plea except that of a Re- 5 2 1 
| „808. 1 OFR al 


Crreenaug h. 


It is in the general true, that if an Action of Treſpaſs has been brought 6 Rep 7. Hr. 
for the taking of Goods, and there has been Judgment either upon a” . 
Demurrer or upon a Verdict for the Defendant, and an Action of Tro- 
ver be afterwards brought for the Converſion of the ſame Goods, the Judg- 
ment in the former Action may be pleaded in Bar of the latter; for the Maxim 
is expedit reipublice ut fit Finis Litium. ors 

But whether this be always true will beſt appear from conſidering the 
following Caſes. | | | | 
In an Action of Trover for the Converſion of an Ox, the Defendant Cre. E/iz.667. 
pleaded that the Plaintiff in this Action had before brought an Action of Ferrers of 
Treſpaſs againſt F. $. and two others for the taking of an Ox upon a N 8 
Day certain; that the Defendants in that Action by their Plea juſtified the 8 5 


upon a Demurrer to this Plea there was Judgment for the Defendants; 


that the Plaintiff in the preſent Action and in the former is the ſame 


Perſon; that the Ox charged to have been converted in the preſent Ac- | 
tion and the Ox mentioned in the former is the ſame Ox; that the Con- 


verſion charged in the preſent Action to have been committed by the De- 


fendant was, if any has been, committed by him together with the De— 


fendants in the former Action; that the Defendant in the preſent Action 
was by Covin not made a Party to the former Action; and that the De— 


fendants in the former Action are by Covin not made Parties to the pre— 


ſent Action, which is brought for one and the ſame Treſpaſs, Thing and 
Matter as the former. The Defendant concluded with praying Judgment, 


whether as there was Judgment for the Defendants in the former Action 


the Plaintiff ought to have and maintain the preſent Action. 

Upon a Demurrer to this Plea Malmeſtey J. and King/mill J. were of Opi- 
nion that it was a good Bar; for that as the Property in the Ox was by 
the Judgment in the former Action determined to be in the preſent 
Defendant, in whoſe Right the Defendants in that Action juſtified, 
the Plaintiff could not have maintained this Action againſt them; and that 
he ought not now to maintain it againſt the preſent Defendant ;z becauſe al- 
though he be no Party to the Record in that Action, he is a Privy to 
the Treſpaſs, and as ſuch has a Right to avail himſelf in Pleading of any 
Thing therein contained. | 

Anderſon Ch. J. and Glanville J. agreed, that the- preſent Defendant 
might avail himſelf in Pleading of any thing contained in the Record of 
the former Action: But they were nevertheleſs of Opinion that this Plea 
was not a good Bar, for that a Judgment in an improper Action can 
never be pleaded in Bar to a proper Action for the ſame Cauſe. For 
Inktance, It J. S. who has delivered Goods to J. NM. to keep for him, 

YOu Y. 4 bring 
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bring an Action of Treſpaſs againſt J. M. for the taking of theſe Goods, 
and there be Judgment againſt J. 8. he may notwithſtanding this Judg. 
ment maintain an Action of Detinue againſt J. N. for the ſame Goods; 
becauſe the former Action was miſconceived. : 
IValmeſley agreed, that if the Defendant in an Action of Treſpaſs for the 
taking of Goods has pleaded not guilty, a Judgment in this Action 
cannot be pleaded in Bar to an Action of Trover for the Converſion of 
the ſame Goods; becauſe for any thing that appears upon the Record to 
the contrary the Action might have been miſconceived : But if a Title to 
the Goods has been pleaded in the Action 0: Treſpaſs, and there be 
„ | Judgment for the Defendant, the Plaintiff cannot afterwards maintain 
N | an Action of Trover for the Converſion of the ſame Goods; becauſe 
N the Property in the Goods is already determined to be inthe Defen- 
ant. | | F | | 
The Reporter adds that this Cauſe was afterwards referred to Arbi- 
tration. | | | | 
Cro. Car. 35. In an Action of Trover for the Converſion of a hundred Sheep the 
9 | Lacon and Defendant pleaded not guilty as to eleven of the Sheep; and as to the 
Wn os rpg other eighty-nine that the Plaintiff had heretofore in an Action of Treſ- 
18 : * = ' paſs againſt the Defendant declared for the taking and driving away of 
; eighty-nine Sheep ; that the Defendant did to this Action plead. a Reco- 
"1 | | very in an Action of Debt againſt F. S. to the Value of ſixty Pounds; 
= that J. S. being at the Time poſſeſſed of the ſaid eighty-nine Sheep they 
were levied and ſola by Virtue of a Fieri Facias, and the Money ariſin 
from the Sale was paid to the Defendant; that upon this Plea the Plain- 
tiff joined Iſſue; that there was a Verdict for him with two Pence Da- 
mages; and that the Plaintiff entered up Judgment for the ſaid Damages 
and his Coſts. The Defendant then averred that the taking and driving 
away of eighty-nine Sheep, for which the Plaintiff has recovered in the 
ſaid Action of Treſpaſs, and the Converſion of eighty-nine Sheep charged 
in the preſent Action is the ſame Treſpaſs, Thing and Matter; and that 
the ſaid Judgment is ſtill in Force. | | | 
To this Plea the Plantiff replied, that true it is that he did recover in 
the ſaid Action of Treſpaſs two Pence Damages for the taking, and dri- 
ving away of the faid eighty-nine Ship: but he averred that the ſaid two 
Pence Damages were not aſſeſſed as a Recompence for the faid. Sheep; 
and that the Defendant did convert them. He then traverſed that the ta- 
king and driving away charged in the ſaid Action of Treſpaſs, whereupon 
Judgment was given, is the ſame Treſpaſs quoad the Converfion whereof 
he now complained. | 6 
Dpon a Demurrer to this Replication there was Judgment for the 
Plaintiff; but the Court were not unanimous in their Opinion. | 
Croke Ch. J. Hutton J. and Harvey J. who were of Opinion that the 
Replication was good ſaid, that the Damages given in the Action of 
Treſpaſs were ſo ſmall that the Court mult intend them to have been 
given only for the taking and driving away of the Sheep; for if it ſhould 
de intended that theſe ſmall Damages were given as a Recompence for the 
Sheep, the Plaintiff would then be deprived of all Property in eighty- 
nine Sheep, and have only two Pence for them. The Court rather than 
ſuffer ſo great a Hardfhip will intend, that the Plaintiſf had his Sheep 
again; and that he loft them afterwards, and that the Defendant found 
and converted them. It is moreover confeſſed in the preſent Action by 
the Demurrer, that the Converſion was ſubſequent to the taking and dri- | 
ving away charged in the Action of Treſpaſs; for the taking and driving 
away charged in that Action is alledged to have been upon the fourteenth 
Day of April in the nineteenth Year of the late King; but the Conver- 
ſion for which the preſent Action is brought is alledged to have been upon 
the thirtieth Day of April in the ſame Year. 
L: | 


LZelverion 


Trover. 


—_—— 


Yelverton J. who was of Opinion that the Replication was bad faid, 


chat as it is averred in the Declaration in the Action of Treſpaſs that the 


Defendant did take and drive away the Sheep, this implies that the De- 
fendant did oult the Plaintiff of his Poſſeſſion of the Sheep and had them 
himſelf; and if fo the Court ought now to intepd that the Damages al- 
though ſo very ſmall were given as a Recompence for the Sheep. 


An Action of Treſpaſs had been before brought for the taking of 3 Med. 2. 


Goods; and upon not guilty pleaded there was a Verdict and Judg- 
ment for the Defendant. The Plaintiff in that Action afterwards brought 


ſion of the ſame Goods. The Defendant pleaded the Judgment in the 


former Action in Bar of the latter, and the Queſtion upon a Demurrer 


was if this Plea was good? 


For the Plaintiff the Caſe of Lacon and Barnardiſton was relied upon; 
and in anſwer to what is laid down by Coke Ch. J. in his 6 Rep. 7. Fer- 


rer's Caſe, that a Judgment in one perſonal Action may be always 


pleaded in Bar to another perſonal Action for the fame Cauſe, it was faid, 
that this can only be true as to two perſonal Actions where the ſame Evi- 
dence will maintain both : But that the Evidence, which is in many Caſes 
ſufficient to prove a Converſion of the Goods and conſequently to main- 
tain an Action of Trover, is not ſufficient to maintain an Action of Treſ- 


paſs; becauſe in the latter Action the Poſſeſſion of the Goods muſt always 
be proved to have been tortiouſly obtained. It was further ſaid, that the 


Court may in this Caſe very well intend that the Plaintiff was miſtaken 


in bringing his Action of Treſpaſs; and if ſo a Judgment in an Improper 
Action can never be pleaded in Bar of one that is proper. 


Pemberton Ch. J. Jones J. and Raymond | & were in this Caſe of Opinion 


that the Plea was bad, and there was Judgment for the Plaintiff. 
But the Reporter adds that Dolben J. did very much doubt. 


In an Action of Trover for the Converſion of ten Pipes of Wine the 2 Ventr. 170. 
Defendant pleaded, that the Plaintiff had heretofore in an Action of Treſ- £e<mereand 
paſs brought againſt him declared for the taking and carrying away of 
ten Pipes "of Wine; z that he had pleaded not guilty to this Declaration; 


and that upon a ſpecial Verdict found there was Judgment for him. He 
then averred that the Goods, for the Converſion of Which the preſent Ac- 


tion is brought, are the very Goods for the taking and carrying away of-” 
which the former Action was brought. 


Upon a Demurrer to this Plea it was ſaid for the Plaintiff, that Tre: 
ver will lie in many Caſes where Treſpaſs will not, and the Caſe of Putt 
and Rawſtern was relied upon; in which it had been holden that a Judg- 
ment in an Action of Treſpaſs, where the Defendant had pleaded not 
guilty, could not be pleaded in Bar to an Action of Trover for the Con- 
verſion of the ſame Goods. 

On the contrary it was ſaid for the Defendant, that it appears in this 
Caſe to the Court from the ſpecial Verdict in the Action of Treſpaſs, 
which is ſet forth, that the Judgment for the Defendant was upon the 
Merits; whereas in the Caſe of Putt and Rawſtern, as the Verdict in 


the Action of Treſpaſs was a general one, it could not appear to the Court 


that the Plaintiff had not miſconceived his Action; and for this Reaſon _ 
the Court held that the Judgment in that Action could not be pleaded in 


| Bar to the Action of Trover for the Converſion of the ſame Goods. 


The Court was of Opinion that the Plea was good ; but the Reporter 


adds, that by Reaſon of the Judgment in the Caſe of Putt and Rawftern, 


and of the Importunity of the Plaintiff 's Council, Leave was given to argue 
the Caſe again. 


In another Report of this Caſe it is ſaid,” that all the Juſtices were of 1 Show, 146, 


Opinion upon the Authority of Ferrer's Caſe, 6 Rep. 7. that the Plea in 
Bar was good. | 


This 


Puttand Ran- 
flern, Mich, 


Car, 
the preſent Action of Trover againſt the ſame Defendant for the Conver- 1 =5lg Kee 


Toplady, Paſch, 
2 . 3. 


— 


rover. 


hh "y 


Ld. Raym. | , 
1217. Lamine may wave the Tort and recover the Money for which they were ſold in 


and Dorrel. 


Ante 259. 


Aute 258. 


Nloor 841. 
Jaa and 
Clern, 


that this Judgment is [till in Force: But with Deference to the Opinion of 


tiplying Suits, that a Defendant ſhould not be at Liberty to plead a Judg- 


appears to the contrary he may take out whenever he pleaſes, 


it is incumbent upon the Plaintiff to prove that he once had the Poſſeſ— 


This Reporter adds, that Pollexfen Ch.] ſaid that he had never been ſatis- 
fied with the Judgment in Putt and Rawftern, which upon the bringing of a 
Writ of Error was as he well remembered agreed; for that he ſaw no 
Difference betwixt that Caſe where the Judgment pleaded in Bar was 
founded upon a general Verdict, and the preſent Caſe where the Judgment 
pleaded in Bar is founded upon a ſpecial one. 

If J. S. after converting the Goods of J. N. has fold them, J. M. 


an Action of Indebitatus Aſumꝑſit: But if he afterwards bring an Action 
of Trover for the Converſion of the ſame Goods, 7. S. may plead the Judg- 
ment in the former Action in Bar of the latter. | | 

It is indeed doubted in this Caſe by Holt Ch. J. whether J. S. can do 
this unleſs there has been Execution upon ſuch Judgment. 

t may perhaps be neceſſary for the Party, who pleads a Judgment in 
an Action of Indebitatus Aſumꝑſit in Bar of an Action of Trover, to aver 


ſo great a Man it ſeems to anſwer no Purpoſe, except it be that of mul- 
ment in a former Action in Bar to a fecond Action for the ſame Cauſe, 


merely becauſe the Plaintiff in the former Action has not taken out Exe- 
cution upon the Judgment obtained therein; which for any Thing that 


8 
» 


(G) Ok the Evidence in an Action of Trover, 


I- is incumbent upon the Plaintiff in an Action of Trover to prove 
A that he has a Property in the perſonal Chattel charged to have been 
converted. | = | „„ ED 

It is alſo incumbent upon the Plaintiff in an Action of Trover to prove 
a Poſſeſſion in himſelf of the perſonal Chattel charged to have been 
converted. . | 

And if an Action of Trover be brought by a Perſon who has only a 
ſpecial Property in the perſonal Chartel charged to have been converted; 


ſion in fact of fuch Chattel: For as it has already been ſhewn, no 
Perſon can have a ſpecial Property in a perſonal Chattel unleſs he once 
had the Poſſeſſion in fact thereof. | | 

But if an Action of Trover be brought by the Perſon in whom the 
general Property in the perſonal Chattel charged to have been converted 
is, it is not neceſſary for the Plaintiff to prove that he ever had the 
Poſſeſſion in fact of fuch Chattel: Becauſe a general Property in a perſo- 
nal Chattel does always, as has been in another Place ſhewn, draw to it a 
Poſſeſſion in Law; which by Reaſon of the tranſitory Nature of a pet ſo- | 
nal Chattel is ſufficient to found this Action upon. | | 

It is incumbent upon the Plaintiff in an Action of Trover to prove that 
the Goods charged to have been converted did come to the Hands of 
the Defendant. | | 

But it is not neceſſary for the Plaintiff in an Action of Trover to prove 
in what Manner the Goods charged to have been converted did come 
to the Defendant's Hands; for this is only Matter of Inducement, the 
Converſion being the Gilt of an Action of Trover. 


It 


4. * 


. 


Trover. b 22387 


— 
Ld 


If it be proved, that the Defendant in an Action of Trover came to the 1 Sis. 264. 
Poſſeſſion of the Goods charged to have been converted by a tortious Braen and Roe. 
Taking, it is not incumbent upon Plaintiff to prove a Refuſal to deliver 
them ;-for the. tortious Taking is in itſelf a Converſion, 

But if the Defendant in an Action of Trover came to the Poſſeſſion Moor 460. 
of the Goods charged to have been converted by Finding, or in any Cro, Car. 262. 
other lawful Manner; it is incumbent upon the Plaintiff to prove a Re- O . 
fuſal to deliver them. 

If the Defendant however in an Action of Trover, who came to the Ante 256. 
Poſſeſſion of the Goods charged to have been converted by Finding, or 
in any other lawful Manner, has intermeddled unlawfully therewith, it is 
not incumbent upon the Plaintiff to prove a Refuſal to deliver them; for 
the unlawful intermeddling is in itſelf a Converſion. T6 
It is in the general true, that Evidence of a Refuſal to deliver the Goods Roll. Abr. 5. 


—_— „ 8 


charged to have been converted to the Perſon having a Right to the A % 
Poſſeſſion thereof is Evidence of a Converſion. 


2 Shaw. 179. 
| + Dy | Salk, 65 5. 
Nay it is laid down, that a Refuſal to deliver the Goods charged to Bh 460. 
have been converted to the Perſon having a Right to the Poſſeſſion thereof Cro. Car. 262. 
is an actual Converſion. 6 Mod. 212. 


But however true it may in the general be, that Evidence of a Refuſal 


to deliver the Goods charged to have been converted to the Perſon having 


a Right to the Poſſeſſion thereof is at leaſt Evidence of a Converſion, it 
is not ſo in every Caſe, | | 


Although it be proved by the Plaintiff, that the Defendant in an Action 2 Bulpr. 310. 


of Trover has refuſed to deliver a Piece. of Timber charged to have heen {aac and 


converted, which lies upon his Land, to J. S. who had a Right to the Poſſeſ- N 
ſion thereof: Let if it be proved by che Defendant, that he has never?“ 245. 
meddled with the Piece of Timber, the Evidence of a Refuſal to deliver 


it is not Evidence of a Converſion ; becauſe the Defendant has not in this 


Caſe been guilty of any Mal-feaſancde. 15 5 

If it appear, that the Goods for the Converſion of which an Action of 1 Roll. Ar. 6 
Trover is brought were loſt by the Defendant through Negligence, or 5. 4. 
that he was robbed thereof, before they were demanded by the Perfon 8%. 655. 
havipg a Right to the Poſſeſſion of them, Evidence of a Refuſal to deliver 

them is not Evidence of a Converſion; for it would be hard that the De- 
fendant ſhould be puniſhed as a Wrong-doer, becauſe he did not deliver 

Goods which were not in his Power at the Time the Demand thereof 

was made. 5 . | 

But it is in every ſuch Caſe incumbent upon the Defendant to prove, Sal. 655. 
that the Goods charged to have been converted were loſt, or that he was. 


robbed of them, before the Demand thereof was made by the Perſon having 


a Right to the Poſſeſſion of them. 

If it appear, that the Defendant in an Action of Trover had a Right to Ante 269. 
detain the Goods charged to have been converted until a certain Sum 
of Money was paid, Evidence of a Refuſal to deliver them is not Evidence 

of a Converſion, unleſs ſuch Money has been paid or tendered. | 

In an Action of Trover brought by an Adminiſtrator he declared both Str. 60. Ge- 
for the Finding and for the Converſion of the Rum of his Inteſtate. The £7 vndOgi/2y. 
Evidence was, that the Rum was taken by the Defendant during the“ . 
Life of the Inteſtate, but that it was not made uſe of till after his 

Death : And the Queſtion was, if this Evidence was ſufficient to main- 

tain the Declaration, It was holden to be ſo; Et per Cur': As the Plain- 

tiff was ignorant of the Time of uſing the Rum the Defendant 

bought, if he would have availed himſelf thereof, to have diſcloſed it in 


his Plea; but if he had done this, the Evidence of his taking the Rum 


during the Life of the Inteſtate and Keeping it till his Death would 
have been ſufficient to maintain the Declaration. 
Vor. V. 4 C | It 


43: 


4 


— — 
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Ld. Raym. 


Ret 


' T rover. 


If the Money, for which F. S. did after converting the Goods of J. N. 


1217. Lamine ſell them, has been recovered by F. N. in an Action of Indebitatus A, 


and Dorrel. 


Salk, 654. 
Hartford and 


Jones, 


ſumpſit againſt F. S. and F. N. do afterwards bring an Action of Trover 
againſt J. S. for the Converſion of the ſame Goods, the Judgment in the 
former Action may be given in Evidence by J. S. in the latter upon the 
general Iſſue; becauſe this, which proves that the Plaintiff has in one Ac. 
tion recovered the Value of the Goods converted, does at the ſame Time 
prove that he has no Property in them, and conſequently that he has no 
Right to maintain an Action of Trover for the Converſion thereof. | 

Every Thing which tends to ſhew that the Defendant has not been 
guilty of a Converſion may be given in E-idence in an Action of Trover 
upon the General Iſſue. | 5 4 

A Carrier who is Defendant in an Action of Trover may give it in Evi- 
dence upon the General Iflue, that he refuſed to deliver the Goods charged 
to have been converted becauſe the Money due for the Carriage of them 
had not at the Time of the Demand thereof been paid; for unleſs this Mo- 


ney had been paid or tendered he has not been guilty of a Converſion. 


2 Leon. 2 20. 
Salk. 290. 
Str. 820. 


2 Lew. 1 
&alt, 290. 


And without mentioning any other Inſtance of the ſame Kind it may 
in the general be obſerved, that wherever the Defendant in an Action 
of Trover had a Right at the Time of the Demand thereof to detain the 
Goods charged to have been converted, he may give ſuch Right in Evi— 
dence upon the general Iſſue; becauſe the Defendant has not in any ſuch 
Caſe been guilty of a Converſion. a 

If one Joint- owner of Goods bring an Action of Trover againſt ano- 
ther Joint-owner, the Defendant may give it in Evidence upon the Ge- 


neral Iſſue, that he is a Joint-owner with the Plaintiff of the Goods 
charged to have been converted; becauſe this, which proves that he has 


a Joint-right in and conſequently a Joint-right to both the Poſſeſſion and 
Uſe of the Goods, does at the ſame Time prove that he has not been 
guilty of a Converſion. : 

But if one Joint-owner of Goods bring an Action of Trover againſt a 
Stranger, the Defendant cannot give it in Evidence upon the Generai Iſſue 
that F. S. is a Joint-owner with rhe Plaintiff of tue Goods charged to have 
been converted: For as Torts are ſeveral, each Joinr-owner may. re- 


Re. 


cover Damages for the Injury done to himſelf by the Converfionz and 


it is no Excule as to the Injury done to the Plaintiff, tor the Defendant 


to prove that he has alſo done an Injury to another Perſon. _ 1 8 
For an Action of Trover is in this Particular quite different from an 


Action of Aſfumpſit. 


Str. 820. 
Leg liſſe and 


Champion. 


If the latter Action be brought for Goods ſold and delivered by one 
Joint-owner of the Goods, and the Defendant give it in Evidence, which 
he may do upon the general Iſſue, that J. S. is a Joint-owner with the 
Plaintiff of the Goods, the Plaintiff cannot recover; becauſe, as an Ac- 


tion of Aſſumpfit is always founded upon a Contract, the Plaintiff can 


never recover unleſs the Contract proved be the ſame as he has declared 


upon; whereas in this Caſe the Contract proved is quite different from 
that whereupon the Plaintiff has declared. 


ME Qerdift. 


Thi | 


Uerdict. 


the King and a Party, or betwixt two Parties. 


\ Verdi& is the Finding by a Jury of ſome Matter i in Iſſue betwirt 


Under this Head it will be proper to conſider, | 


(A) Of a Uerdi# de bene Eſſe. 
(B) Of a Pꝛivy Uerdi#. 


(C) Df a General Uerdit. 


D) Df a Special Gerdi. 
(E) pow far a Special Uervi may be amended, 


(F) Of a Uerdit in which the Juro2s did not all agree. 


(O) Ot the Power of the Jutozs to depart from a Uerdie, 


in which they div all agree, after they bad un 
it in open Court. 


(H) In what Caſes a Uerdi# is bad upon the Account of 


a Misbehaviour in one oz moze of the Jurozs. 


() In what Caſes a Uerdtit ts bad upon the Account of a 


Visvehaviour in one of the Parties. 


(K) Ok a Qerdif# which is found upon an immaterfal Jſſue. 


(L) Of a Uerdi# that is found upon an Iſſue Part of 
which is inſenſible oz inſufficient in Law, 


(M) Df a Uerdift which does not find the Whole that is 
in Iſſue. 


(N) Of a Uerdi# which finds ſomething that is not in Ie, 
oz ſoitiething that is repugnant thereto. 


(0) Ot a Uetdit where the Wozds Modo et Forma are uſed 


in the Traverſe upon which Iſſue is joined, 
(P) Of a Uerdii which varfes from n the Iſſue. 


„In the G 

In an Action of Afump 4 
In an Action upon the Caſe. 
In an Action of Covenant. 
In an Action of Debt. 

In an Ejectment. 

In an Action of Replevin. 
In an Action of Treſpaſs, 


1 >> 


„„ In 


Uerdict. 


< 9. In ſome ether Adiions. 
10. In an e 


(Q) Of a Uerdi# which does not find the Matter in Iſſue 


with pꝛoper Certainty. 
(R) Of a Cerdit whlch does not find the Matter in Iſſue 
(8) Of a Cerdit which finds ſome. Pater in a Foreign 
Countr vv. 
5 (T) Df a Uerdit which is contrary to fome Matter vk 1 
(U) Ok a Gerdi which is contrary to ſome Batter o MW 


(W) Df a Uerdi# which is contrary to tome Thing that is 
coßnkeſſed 02 admitted by the Pleadings. . „ 
 (X) What Wiſtake 02 Omiſſion in the Pleadings is cure WW. 

by a Uerdit, I 


F (Y) That Miſtake oz Omiſſion in the Copy of the Iſſue de⸗ 
livered is cured by a Gerdict. 


(Z) What the Pꝛovince of the Court is where a Special 
Gerdict has been found, = 

(Aa) Df tome Things which did not fall P20 erl under = 
eq of. the ads Heads. . 4 = 


We Of a. Uervit De bene Eſſe. 1 

WT De bene Ee is a condidonal Verdict, che Validity of which WE * 

depends upon ſomething ſubſequent. to the Taking thereof. Y 
' Brown Meth. If the Jodge before whom a Cauſe is tried has a Doubt as to the Pro- 

13. priety of taking a Verdict, he may direct the Jury to find one De bene " 
3 es and if it ſhall upon Conſideration be thought right to have taken 

e Verdict it ſhall be abſolute. 0! 

If an Action of Debt be brought againſt Huſband and Wife, and ar 8 


Bro. P rote. „ 
pl. 3zo. the Trial of the Cauſe the Wife make Default, and a Protection be caſt | th 


for her, the Judge may direct the Jury to find a Verdict De bene Le; 
and if the Protection be Allowed at — Day's in Bank the Verdict 1 


be abſolute. | | 3 to 
5 . 3 do 


(0 Of a Putvy Uerdict, 


t Infl. 228, 1 Verdict is ſo called, pech 3 is n found ought 
to be a ſecret to the Parties until a Verdict is given in open Court. 


22 | The 


* 


WT. : * 


2 


Caſe to look upon the Priſoner when they give a Verdict. 


A E Verdict, and that it is uſual ſo to do. 


— J 


285 


* 


The giving of a ieh Verdict is only permitted for the Eaſe of the Plowa. 211. 
Jury that they may refreſh themſelves; for if either the Judge or any one HO and 
of the Jurors happen to die before a Verdict is given in open Court, the Date 554 


Privy Verdict is not binding upon either Party., Moor 33. 


The Jury may by a Verdict given in open Court find differently; : "5.4 227. 
from what they have before found by a Privy Vervict. Moor 33. 

The Jury, who had by a Privy Verdict found for the Defendant, did P/nea. 211. 
at the next Sitting of the Court by a Verdict given in open Court find 3 and 
for the Plaintiff. Both Verdicts being returned upon the Poſtea it was hol- „ 
den that the latter ſhould ſtand; Et per Cur*: The Verdict given in open 4 
Court is the true Verdict, the "other being only allowed for the Eaſe of 
the Jurors that they may Tefreſh themſelves. 

It is in one Book laid down, that a Privy Verdict cannot be wean in 1 ft. 227. 
any Caſe of Life or Member. 

In other Books it is ſaid, that a Privy Verdict cannot be given in any 22 193. 


Caſe of Felony; becauſe che Jury are directed and ought in every ſuch * = al. 
1 Fenty. 97 


But it is in theſe Books ſaid, that in any criminal Caſe herd the per- Nm. 193. 


ſonal Appearance of the Defendant is diſpenſed with the Jury may give 3 Lad 


1 Ventr. y. 


In an Information for a Miſdemeanor the Jury had given a Privy Ver- Raym, 193. 
dict. The Verdict afterwards given in Court was upon this Account objec- N and Lad. 


h 
ted to; but it was holden to be a good one, 2 97. 


(C) Of a general Uerdic. 


General Verdict is ſo called, becauſe the Matter i in Iſſue is thereby found 
generally, _- 

If Iſſue be joined upon the Plea of Not guilty, and the Jury find either 
that the Defendant is guilty or that he is not guilty, this is a General 
Verdict. 

Wherever the Jury mean to find a General verdict they cannot find 
any particular Fact ſpecially. 

If the Venue in an Action of Aſſault and Battery be laid in the Pariſh 2 Roll. Abr. 
of 4. the Jury ſhall not be received to ſay, that the Defendant is Not 99+ U. 5. 1. 
guilty in the Pariſh of A. for the Jury muſt in ſuch Caſe find a Spe- 
cial Verdict, or they muſt find generally either that the Defendant is or 
that he is Not guilty. | 


A Jury may in all Caſes, if they will take upon themſelves the Know- 1 105 228. 


4 ledge of the Law, find a General Verdict; but it is dangerous for them 4 Ko. 54. 
| foto do; for if they Miſtake the Law they run themſelves into the Dan- 


ger of an Attaint. It is therefore the ſafeſt Way ſor. a Jury in Every 
doubtful Caſe to find a Special Verdict. | 


- 


vol. 3 4D (D) Ot 


8 , 


286 Aoeerdick. 


(b) Of a Special Uerdic, 


K Verdict is ſo called, becauſe the Matter in Iſſue is thereby 


found ſpecially. 
Bro. Verd. pl. It ſeems to have been always holden clearly, that where the General 
5 J. 56. P. Iſſue is pleaded and Iſſue is thereupon joined the Jury may find a Spe. 
. Cial Verdict. | 1 
Bro. Verd. pl. It is laid down in ſome Books, that if Iſſue be joined upon a Special 
55 hy Plea the Jury cannot find a Special Verdict, I ; 


1 7, 226, But it is laid down in one Book, that although there be ſome Opji. 


227, nions to the contrary it is now ſettled, that the Jury may find a Special 


Verdict in any Caſe where Iſſue is joined upon a Special Plea; for that a 
. Queſtion of Law may as well ariſe upon ſuch Iſſue as where the General 
Iſſue is pleaded. | 


9 Rep. 12. And in another Book it is ſaid to have been holden by all the Juſtices 


Downan's of the King's Bench, that in all Pleas of the Crown and in every Civil 
Cafe, Action, whether it be real, perſonal. or mixed, in which any Iſſue is 


Joined, either betwixt the King and a Party or betwixt Party and Party, 


the Jury may find any Matter which is pertinent to the Iſſue ſpecially, 
i I. 228, Nay it is laid down, that the Court cannot in any Caſe refuſe to receive 
9 Rep. 12. a Special Verdict, provided the Matter ſpecially found be pertinent to the 
Iſſue; in as much as the Jury have a Right to find ſuch a Verdict in every 
Caſe which appears to them to be doubtful. | | Ct 


1 Inſt. 228. But however true it is, that the Jury may in any Caſe which appears 


2 „to them to be doubtful find a Special Verdict, it is not neceſſary even 
phy %. to their own Safety for them ſo to do in every ſuch Caſe. 

Foft. 255, | 

257. 


1 Inf. 228. For if in any Caſe the Judge before whom the Cauſe is tried do take 


2 145. it upon himſelf to determine a Queſtion of Law, concerning which the 
The "i Jury might otherwiſe have had ſome Doubt, and to direct them to find 
Fit. 236, A General Verdict, they may ſafely do it. * 5 


257. 


1 Inft. 227, Nor are they in ſuch Caſe, although the Law ſhould be miſtaken, li- 
4+ Rep. 54. able to an Attaint; for as it is only ſaid, that the Jury are liable to an 
8 Attaint where they will take upon themſelves the Knowledge of the Law and 
| find a General Verdif, it follows that they are not liable thereto, when 
they do no more. in Finding a General Verdict than follow the Direction 

of the Judge. | . . 


2 H. H. P. C. If it appear upon the Trial of a Perſon indicted for Murder that he | 


303. is of inſane Mind, the Jury may, upon being informed by the Judge 


Poſte 279. that ſuch a Perſon cannot be guilty of any Crime, for Crimen non contrabilur 


| ' niſi Voluntas fit nocendi, find a General Verdict of Not guilty, | | 
2 H. H. P. C. If upon the Trial of a Perſon indicted for Murder the Judge is upon 
303. the whole Circumſtances of the Caſe, of Opinion that the Homicide is 


1 Hawk. 70. juſtifiable, the Jury may under his Direction find a General Verdict of | 


"+279: Not guilty. 


Hence it appears that the Jury may with ſafety to themſelves in any 


Caſe under the Direction of the Judge find a General Verdict. 


L1. Raym. And it is ſaid that the Jury will, if they are well adviſed, find a Ge- 
1 3 neral Verdict in every Caſe, wherein the Judge does take it upon himſelf 
Ig do determine the Law and direct them to find ſuch a Verdict. 
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But it is likewiſe ſaid, that if the Jury are in any Caſe diffatisfied with £4. Nm. 
the Opinion of the Judge, they are not obliged to follow his Direction, 27 SI 
but may find a Special Verdict. 33 
It is uſual when a Special Verdict is found for the Jury to find only 

the Matter of Fact, and to ſubmit ſome Queſtion of Law thereupon ariſing 
to the Conſideration of the Court. We 

But if the Judge before whom the Cauſe is tried do, in a Caſe where 
the Verdict ought in his Opinion to be a Special one, take it upon him 
ſelf to determine the Law, the Jury may find a Special Verdict without 
ſubmitting any Queſtion of Law to the Conſideration of the Court. | 

If upon the Trial of a Perſon indicted for Murder the Judge is upon FH. 264. 
the whole Circumſtances of the Caſe of Opinion that the Homicide 
amounts to Manſlaughter, the Jury ought to find a Special Verdict; for 

itt would be dangerous to themſelves to find a General Verdict contrary 

* to the Opinion of the Judge. | | 

3 It would too be very improper in them ſo to do; for if their Verdict 
ſhould be that the Offender is guilty, he who is not in the Opinion 

of the Judge guilty of Murder would be liable to ſuffer Death as a Mur- 
derer; and if their Verdict ſhould be that the Offender is Not guilty, 
he who is in the Opinion of the Judge guilty of Felony would not be 
liable to a Forfeiture of his Goods and Chattels, which every Perſon 
convicted of Felony notwithſtanding his being intitled to the Benefit of 
the Clergy is liable to. | | 


But the Jury may in ſuch Caſe under the Direction of the Judge pp, 264. 
find the Offender guilty of Manſlaughter; for as the Judge is of 
Opinion that the Homicide amounts thereto, it is by no Means ne- 
ceſſary for the Jury to find the Fact of Killing and the Circumſtances 
that attended it, and to ſubmit it to the Conſideration of the Court what 
the Offence is. VVV 5 1 | 
When a Special Verdict is directed by the Court the Minutes for it 2 L. 44s. 
ought to be ſettled and ſigned by one of the Counſel for each Party; and 792: F. 792. 
theſe ought to be delivered to the Jury before they conſider of a Verdict. Os 

If this be not done, the Jury may without incurring the Danger of an 
Attaint find a General Verdict. | | : . 
If che Counſel for one of the Parties refuſe to ſign the Minutes for a 2 Li, Ar. 
Special Verdict, the Court may direct the Jury to find one from the Mi- 793. G. 
nutes as ſigied by one of the Counſel for the other Party. | 

If it be intended to ſubmit by a Special Verdict any Queſtion of Law 2 Lill. Abr. 
to the Con ſideration of the Court, the Minutes for the Special Verdict 79*: FE. 
are ſo far as they relate to a Queſtion of Law to be approved of by the 
Judge; for it is his Province to ſce that every Queſtion of Law be fairly 
ſtated. . 

It is rather incumbent upon the Party at whoſe Inſtance a Special 2 Lill. Ar. 
Verdict was found to draw it up from the Minutes as ſettled and approved 790. E. 
of at the Trial of the Cauſe: But either of the Parties may do this; and 
if the other Party neglects to pay his Share of the Expence of drawing 
up the Special Verdict, the Court will not hear any Counſel for him 
vhen it comes on to be argued, N 
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(h How far a Special Uerdi> may be 
amended. 


z Lill. Abe. T* a Special Verdict be not drawn up conformably to the Minutes 

790. D. as ſettled and approved of at the Trial of the Cauſe, the Court wilt 

order it to be amended from the Minutes. 

Bid. If either of the Parties be diſſatisfied with the ſtating of a Queſtion 
of Law in a Special Verdict, and this cannot be properly amended from 
the Minutes for the Special Verdict, the Court will order it to be 
amended from the Notes of the Judge before whom the Cauſe was 
tried. 8 | N 

2 Roll. Air. It is in one Book laid down, that a Special Verdict may be amended, as 

701. l. 16. to a Matter of Fact, from the Notes of the Judge before whom the Cauſe 
was tried. 6 . | | 

2 Lill. 4b, In another Book it is laid down, that the Court will order a Special Ver- 

797. Hl. dict to be ſo amended, from the Notes of the Judge before whom 

the Cauſe was tried, as to bring the Matter of Law properly in Queſtion. 
And in a Modern Caſe the Court did order a Special Verdict to be 
amended as to a Matter of Fact, upon an Affidavit that the Fact was 

| proved at the Trial of the Cauſe. | e 

Str. 513,5 14. In an Action of Trover it was found by a Special Verdict, that the De- 

Mayo and Ar. fendant a conſiderable Farmer did annually buy and ſell for Gain divers 

cher. large Quantities of Potatoes, and the Queſtion ſubmitted to the Court 
was, whether he thereby became a Trader within the Meaning of any of 
the Statutes againſt Bankrupts? The Court were unanimous in their Opi- 
nion, that the Defendant was a Trader within the Meaning of ſome of 
theſe Statutes : But a Doubt aroſe, whether it was not neceſſary for the 
Jury to have found what Quantity of Potatoes the Defendant did annu- 
ally buy and fell, in order to give the Court an Opportunity of judging 
how far the Defendant did ſeek his Living by buying and ſelling Pota- 
toes. Pratt Ch. J. did not think it neceſſary that the Quantity ſhould be 
found; for that it was ſufficient if the Defendant did in any Degree ſeck 
his Living by buying and felling Potatoes. But H: J. and Forteſcue ]. 

being of a different Opinion the Cauſe was adjourned. _ | 
A Motion was afterwards made, upon an Affidavit of the Quantity 
having been proved at the Trial of the Cauſe, that a Yenire facias de Novo 
might be awarded; Sed per Cur': Let the Special Verdict be amended in 
that Reſpect. The Reporter adds, that it was amended, and that at 
another Day Judgment was given for the Plaintiff. - 
But it feems to be the better Opinion, that the Court cannot order a 
Special Verdict to be amended, as to a Matter of Fact, either from the 
Notes of the Judge before whom the Cauſe was tried or in any other Way. 

2 Lill. Abr. In one of the Books already cited it is laid down, that if the proper 

799. D. 792. Facts be not found by a Special Verdict the Court will not hear the 

my Queſtion of Law therein ſtated argued, becauſe no Judgment can be given 
upon ſuch Verdict: But will award a Venire facias de Novo that the pro- 

| per Facts may be found.  _ 1 : 3 

2 Lill. Abr. In the ſame Book it is likewiſe laid down, that if any Fact be omit- 
791. . ted in the Minutes for a Special Verdict as ſettled at the Trial of the 
. Cauſe, the Special Verdict cannot be amended as to this by the Court 
even with the Conſent of the Counſel for both Parties; for that if this 
could be done, it would amount to the making of a new Verdict as to 
ſuch Fact by the Court and Counſel: But it is added, that the Court will 

in ſuch Caſe grant a Venire facias de Novo. 


3 : And 
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And it is laid down in another Book, that no Special Verdict in which the 6%. Eg. Rep. 


EZ; Jury have omitted to knd any proper Fact is good; for that the Court will 1 on 
BE never determine a Qucſtion of Law, unleſs every Fact upon which it Fate: 
| ariſes has been found by the Jury. 


The Opinion that the Court has no Power to amend a Special Verdict, 

| as to a Matter of Fact, is moreover confirmed by divers Caſes: In 

* which it is laid dgwn not only that every proper Fact mutt be found 

| by ſuch Verdict, but alſo that it mult be found expreſsly; for that it 
is not ſufficient for the Jury to find either Evidence or Circumſtances 
from which the Court may fairly inter a Fact. 3 

The Matter in Iſſue was, whether F. 8. had reſigned a certain Bene- N 147. 
fice to a certain Biſhop. The Jury found an Inſtrument under the Seal of e and 
the Biſhop, upon which there was an Indorſement that J. S. had reſigned 
the Benefice to him, and that he had accepted the Reſignation. This 

Verdict was holden to be bad; becauſe it does not find expreſsly that 
J. S. had reſigned the Benefice. | - 

An Eſtate having been granted by Copy of Court Roll to three Perſons for 2 Roll. Abr. 
their Lives, the Matter in Iſſne was, whether a Heriot was by the Cuſtom 693. S. Y. 1. 
of the Manor due upon the Death of one of them. The Jury found =» 
that the Cuſtom of the Manor did not warrant the granting of an Eſtate 
for three Lives. This Verdict was holden to be bad; becauſe it only 
finds argumentatively that a Heriot ought not in the prefent Caſe to be 
paid; whereas the Jury ought always to find a Fact expreſsly. SH 

If the Matter in Iſſue be, whether an Eſtate may by the Cuſtom of the 2 Noll. Ar. 
Manor be granted by Copy of Court Roll for two Lives, and the Jury 993: . 24 2: 
find that an Eſtate may by the Cuſtom of the Manor be granted for three 
Lives, the Verdict is bad; becauſe it is only Argumentative to ſay that i 
in as much as a greater Eſtate may by the Cuſtom of the Manor be 
granted a leſſer may. | : 5 | 

In a Criminal Caſe, where the Conſequence of a Verdict may be 12 Med. 628: 
Corporal Puniſhment, every proper Fact muſt be found expreſsly ; it not Ne and Plum. 

being ſufficient in ſuch Caſe for the Jury to find either Evidence or Circum-“ 
' ſtances from which the Court may fairly infer a Fact. e 
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(F) Of a Uerdict in which the Juroꝛs did 
© > wat e 7 


iy antient Times it was not neceſſary in a civil Cauſe for all the Jurors 2 H. H. P. C. 
to agree in a Verdict. To. T „„, 

But it ſcems to have been for many Years ſettled, that if the Jurors do 
not in a civil Cauſe all agree in a Verdict it is bad. 


Twelfth not having agreed therein. This Verdict was upon great Deli- Fro. Verd. pd. 
beration holden to be bad, and a Venire facias de novo was awarded; Et 49: 

per Cur': The Juſtices ought not to have taken it, but to have carried 

the Jury wich them in a Cart until they did all agree in a Verdict. 

The Twelfth Juror, who inſtead of agreeing with his Fellows in the 41 4A, 11. 
Verdict ſaid he would rather die in Priſon than agree thereto, was in 2 E. I. P. C. 
this Caſe fined and impriſoned : But he was afterwards diſcharged both of 297- 
the Fine and from his Impriſonment; and it was ſaid, that no Man ought 


to be puniſhed for not agreeing to a Verdict which is contrary to his 
Judgment, 8 


Vor. V. 5 4 E. X But 


In an Aſſize the Juſtices took the Verdict of Eleven of the Jurors the 41 4x 11. 


i \ 
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agb. 150. But however true it may be, that all the Jurors are obliged to agree In 
Babbel Cofe. a Verdict, they are not obliged to agree in their Reaſon for finding i it; 


and if a Reaſon be given by any of them, upon a Queſtion being aſked by 
the Court, for having found the Verdict as it is found, this is not either 
to be conſidered or recorded as part of the Verdict, 


(G) Of the power of the Juroꝛs to depart 
from a Uerdict, in which they did all 
agree, atter they had given it in open 


Court. 

1 Infl. 227. FT: a Joy; who have by Miſtake or from Partiality given an impro- 
Plowod. 212. er Verdict, do of themſelves give a different Verdict before the 
wei nv ff Verdict is recorded 3 or if at the Recommendation or by the Leave 
ee, the Canes they go together again, and afterwards give a different 
| Verdict, the Verdict which is laſt given ſhall ſtand. 

Dyer 204, The Title to three Acres of Land being in Iſſue the Jury as to one of 
205. the Acres gave a Verdict for the Plaintiff, as to another for the Defen- 


dant, and as to the third ſaid they were not agreed. By Leave of the 
Court they went together again to conſider of a Verdict as to the third 
Acre. Afterwards, without taking any Notice of the Verdict already given, 


they gave a Verdict as to all the three Acres for the Plaintiff, The latter 


Verdict was upon great Deliberation holden to be good. 


Bro: ) In a Writ of Conſpiracy againſt two the Jury gave. a Verdict of 


Guilty as to one and of Not guilty as to the other. At the Recommendation 
of the Court they went together again to reconſider of their Verdict, and 
' afterwards gave a Verdict of Guilty as to both. 


2 H. H. P. C. After the Jury have in a Caſe of Felony given a Verdict of Not guilty the 


310. Judge may, it the Verdict be contrary to clear and full Evidence, ſend 
them out to reconſider of their Verdict. 


Bid.” It is however ſaid, that if the Jury will ſtand to their Verdict the 


Court is bound to receive it: wor. It 1s added, that the King may in ſuch 
Caſe bring an Attaint. 


(H) In What Caſes a Uerdict is bad upon 


"= Account of a Disbehaviour in one o: 


oꝛe ok the Juroz. 


Bro. Euquet IF the Tay: ae they g T0 from the Bar to conſider of a Verdict, do 
pl. 49. I without the Leave of the Court take with them any Writing under 
2 Roll. Abr. Seal which was given in Evidence, they are guilty of a Miſbehaviour ; 


oe .. 6. Al. but the Verdict is nevertheleſs good. 


Gf Inft. 2 It is in ſome Books laid down generally, that if the Jury, when they 


Cre: Zliz. 411. go from the Bar to conſider of a Verdict, do without the Leave of 
12 Mod. 5 20. the Court and Conſent of both Parties take with them any Writing not un- 


der Seal which was given in Evidence, they are guilty of a Miſbeha- 
viour; but that the Verdict is nevertheleſs good. PRA 
! - 
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A Diſtinction is indeed in one Book taken betwixt a Writing under 
Seal which was Evidence for both Parties, and a Writing under Seal which 
was Evidence only for one Party. 


The Jury, when they went from the Bar to conſider of their Verdict, Ld. Rayn. 
did without either the Leave of the Court or the Conſent of the Parties 148. Rex and 
take with them an Act of Common Council which had been given in — 
Evidence. The Verdict was nevertheleſs holden to be good; and by Heli 
Ch. J. it was very improper for the Jury to do this: But as the Act of 
Common Council was Evidence for both Parties the Verdict ought to 
ſtand. In the Caſe of Lady Pepys a Verdict was indeed ſet aſide, be- 
cauſe the Jury did without either the Leave of the Court or the Conſent of 
the Parties take with them a Map which had been given in Evidence: 

But the Verdict was in that Caſe holden to be bad, becauſe the Map 
was only Evidence for one of the Parties, which is not the preſent. 
Caſe. | | 

But it ſeems to be the better Opinion, that the Verdict is not in ſuch 
Caſe bad, although theWriting not under Seal be Evidence only for one of 
the Parties; for it will be found upon conſidering all the Caſes, that a Verdict 
has been very ſeldom ſet aſide on the Account of a Miſbehaviour in one 

or more of the Jurors, unleſs the Party in whole Favour it was had been 
himſelf guilty of ſome Fault. | | | To * 
H After the Jury were gone from the Bar to conſider of a Verdict, Co. Els. 189. 
one of the Witneſſes, who had given Evidence on the Part of the Defen- Metcalfe and 
dant, was ſent for and re-examined by them; and they afterwards gave Peau. 
a Verdict for the Defendant. Complaint being made of this to the Judge, 
the Jury confeſſed that they had re-examined the Witneſs : But they ſaid 
that the Evidence he had given was the ſame in Effect as he had before 
given in Court. The Verdict was holden to be bad, and a Venire facias 
de novo was awarded. 5 | e 
In another Caſe, where this Caſe is cited, it is ſaid to be good Law; Moor 452. 
| becauſe as the Evidence improperly received by the Jury was parol Evi- Liam and 
dence, the Witneſs might vary in his Evidence from what he had before © artbing. | 
given in Court; for which Reaſon it would be of the moſt dangerous 
_ Conſequence to ſuffer ſuch a Verdict to itand : But that there is not ſo much 
Danger in letting a Verdict ſtand where the Jury have improperly taken 
with them any written Evidence which was given in Court; becauſe this 
cannot be varied, and therc has already been an Opportunity of giving an 
Anſwer thereto, | | | - 

After the Jurors were gone from the Bar to conſider of their Verdict, 1 Sid. 235. 
one of them went from his Fellows. He ſoon after returned with a Copy Ce, and 
of a Court Roll in his Hand, and told them that the Merits which he © Eten. 
knew very well were with the Plaintiff. Hereupon the other Jorors before 
of a different Opinion were prevailed upon by him to give a Verdict for 
the Plaintiff: But the Verdict was afterwards ſet aſide. 

| Upon a Writ of Error it was aſſigned for Error, that one of the Ju- Co. Flix 616. 


rors did, after they were gone from the Bar to conſider of their Verdict, C7 and 
ſhew to his Fellows a Writing in favour of the Plaintiff that had not ab 
been given in Evidence, by reaſon of which they found a Verdict for 
the Plaintiff. Upon a Demurrer this was holden not to be Error; Et per 
Cur': As it does not appear that this Writing was delivered to the Juror 
by the Plaintiff, it ſhall be intended that it was in his own Poſſeſſion; 
and if ſo, as it was lawful for him to have given it in Evidence, it was 
alſo lawful for him to ſhew it to his Fellows. 


There is another Reaſon given why this was not holden to be Error, 
which is that the Fact did not appear upon the Paſtea; and this ſeems to 
be the better one: For the other Reaſon, that as the Writing might have 


been given in Evidence by the Juror it was lawful for him to ſhew it to 
bis Fellows, does not ſeem to be concluſive. | 
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Vaugh, 147. It is indeed ſaid in one Book, that the Jurors are not obliged to ground 
Buſbei's Caſe. their Verdict upon the Evideboce given in Court; for that this may be 
grounded upon their own perſonal Knowledge. 
But no Authority is cited in Support of this Doctrine, and the contrary 
Opinion ſeems to be the better one, 


— 


i Hem, 4.18. The Plainti in an Aſſize delivered a Writing relative to the Matter 


in Iſſue to a Perſon returned upon the Pannel. This Perſon being ſworn 
upon the Jury did, after the Jury were withdrawn to conſider of their 
Verdict, ſhew the Writing ſo delivered to him to his Fellows. A Ver- 
dict being given for the Plaintiff the Court was moved in Arreſt of 
Judgment. In ſupport of the Verdict it was ſaid, that as the Writing 
was to the ſame Effect as fome of the Evidence that had been given in 
Court, the Behaviour of the Plaintiff was not ſo bad as if ſuch Evidence 
had not been given in Court: But it was holden that the Plaintiff ſhould 
not have Judgment; and by Gaſcoigne and Hulls: After the Jury are 
ſworn they ought not either to ſee or to carry with them any Writing, 
except it has been given in Evidence by the Party and was delivered to them 
by the Court. „„ ; ; 
2 Roll. Abr. Tt is in one Book ſaid, that the Jury ought not to receive any Evidence 
714. Pl. 8. which is not given in Court. 5 


1 Sid. 133. In another it is ſaid, that one of the Jurors, after having heard all the 
Fitzjames and other Evidence, was at the prayer of the Defendant's Counſel himſelf 
Moys. ſworn, and gave Evidence in Court to his Fellows; from whence it may 
be fairly inferred that he could not have given this Evidence to them 
privately, | | 5 | 
Salk. 405. And in two others it is ſaid, that if a Perſon returned to be upon the 
Farr, 2, Jury know any Thing relative to the Matter in Iſſue, it is his Duty to 


tell the Court ſo, that inſtead of being ſworn upon the Jury he may be 
examined as a Witneſs. TS Es | Ss 
It may moreover be very fairly inferred, from the conſtant Practice of 
granting a new Trial becauſe a Verdict is contrary to Evidence, that 
the Jury ought to ground their Verdict intirely upon the Evidence given 
in Court; for if they have a Power to ground it upon any other Evi- 
dence, how unreaſonable would it be for the Judge before whom the 
Cauſe was tried, who muſt always be a Stranger to what did not appear 
in Court, to report that the Verdict is contrary to Evidence, or for the 
Court to ſet it aſide as being fo. | 


x Hiſt. 227. If any one of the Jurors do eat or drink at his own Expence before they 
Bro. Verd. pl. are all agreed in a Verdict he is liable to be fined; but the Verdict 
5 is nevertheleſs good. 81 1 err . 1 


1 Ventr. 125. 
12 Mod. 111. 


| Leon, 132, After the Jurors had been locked up together a good while the Officer 
Munſon and Who attended them, being ſurprized at their delay in finding a Verdict, 
Maß. ſearched them, and found Figs in the Pockets of three of them and Pip- 


pins in the Pockets of two others. This being repreſented to the Judge, 


the three who confeſſed the having eaten of their Figs were fined four 
Pounds each, and the other two, notwithſtanding they declared upon Oath 
that they had not eaten of their Pippins, were fined forty Shillings each: 
But the Verdict was upon great Conſideration and Conference with all 
the Judges holden to be good. N 
« Ventr, 125. But in a Caſe of Neceſſity, as if a Juror be ſuddenly taken ill, it is in 
| the Power of the Court to ſuffer him to eat and drink at his own Expence, 
before he and his Fellows are agreed in a Verdict. 
And if the Trial of a Cauſe be very long, it is at this Day uſual for 
the Court, the Conſent of both Parties being firſt obtained, to give the 
Jury Leave to eat and drink at their own Expence, or at the equal Ex- 


pence of both Parties, 
1 It 
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if the Jury eat or drink at the Expence of either Party before 1 N. 227. 


ee. 


** 2 * — 


they have agreed in a Verdict they are liable to be fined; and if the !? Mod. 111. 


Verdict be in favour of ſuch Party it is bad: But if it be in favour of the 
other Party it is good. ; | 

It is ſaid in two Books, that if the Jury do after they have agreed in 1%. 227. 
a Verdict eat or drink at the Expence of the Party in whoſe Favour it is, 1 Fenty. 125. 
the Verdict is nevertheleſs good. | | Tie 

But it is in one of theſe laid down, that the Jury cannot be ſaid to have 17. 12 
agreed in a Verdi&, unleſs they have in ſome way, as by the giving of 
a Privy Verdict, ſignified to the Judge that they have agreed in one. 


y.® 


It is, ſaid in two Books, that notwithſtanding the Jury have given B,. Verd. fl. 


a privy Verdict they muſt not eat or drink without the Leave of the 57. 

Court, until they have given a Verdict in Court. Moor 33. 
And it is in one of theſe laid down, that although the Jury may with ps, Verd. 5. 

the Leave of the Court eat and drink after they have given a Privy Ver- 57. 


dict, they ought to be kept together until they have given a Verdict in 


Court. 


The Jury having received their Charge withdrew to conſider. of a Ver- 1 Barn. 325. 
dict. Before the riſing of the Court they came attended by the Officer to Ld. Se. John 
ask. a Queſtion of the Judge, which being anſwered they again withdrew, and Abbot. 
At the Sitting of the Court in the Afternoon of the ſame Day the Judge 
was informed that two or three of them were in Court. Being asked by 
the Judge what they did there, and having anſwered that they and their 
Fellows could not agree upon a Verdict, they were ordered to go to their 
Feilows. A Verdict was afterwards given for the Plaintiff, and there was 
no Certificate of the Judge of its being contrary to the Evidence, The 


Court was moved that this Verdict might be ſet aſide; but it was holden 
to be good; Et per Cur*: Some of the Jurors were in this Caſe guilty of 


a great Miſbehaviour and are liable to be fined : But as the Plaintiff has 

not been in any Fault the Verdict ought to ſtand, | 
The Jury being equally divided in their Opinion threw Dice for t Free. 415. 

whom they ſhould find a Privy Verdict and found one accordingly ; and Id. Fitzwal- 

without having afterwards conferred together they gave a Verdict for“ Caf. 

the ſame Party in Court. This Verdict was ſet aſide; Et per Cur”: 

As our Eſtates, Liberties and Lives are in the Power of Juries they 


ought to be very circumſpect in their Conduct. In this Caſe the Jury 


have behaved very improperly; for they were determined by Chance in 


the finding of their Privy Verdict, and never had any Conference to- 
gether before they gave their Verdict in Court. : 

The Jury who could not agree in a Verdict drew Lots for whom they 2 Lew. 20g, 
ſhould give one, and gave one accordingly. The Verdict was ſet aſide, and Feſter and 
the Jurors were all ordered to attend the Court. e 

Another Verdict was for the ſame Reaſon ſet aſide, notwithſtanding Sr. 642. 
that the Judge before whom the Cauſe was tried reported, that the Hale and Core. 
Pare Pg whoſe favour it was ought in his Opinion to have had a 

erdict. a | | 


A Verdict was ſet aſide becauſe the Jury were determined as to the Bur. 51. 
Damages they ſhould give by throwing up Croſs or Pile, whether they Mell and 
ſhould give five Hundred Pounds or three Hundred. r e. 
If the Jurors who cannot agree in a Verdict put it to the Vote, Com. 14. 


; and give one according to the greater Numbet of Votes, the Verdict is Aen. 


nevertheleſs good. | | 


in a Modern Caſe the Jurors voted for a Verdict, and ſeven of them S. Ney. 
Were for finding one as it was found. A Motion was made to ſet aſide the Lawrence and 
Verdict; but the Court refuſed to do it; and by Lee Ch. J. Nothing was Behne, Trin. 
in this Caſe determined by Chance. The five who voted againſt it might 4 1 
tltimarely be convinced: But if they only acquieſced in the finding of 

Vol. V. e 4F the 
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the Verdict this was ſufficient; and they ſhall not now be received to 
that they did not. | 

828 A Verdict was ſet aſide upon an Affidavit of Eleven of the Jurors that 
Miles and Ba. they and the other Juror had agreed in a Verdict for the Plaintiff; 


ter. but that their Foreman had given a Verdict for the Pefendant. 


Cee. EI. 616. 
Grades and 
Short. 


It is laid down that no Miſbehaviour of one or more of the Jurors can 
be aſſigned for Error, unleſs the Miſbehaviour appear upon the Poſte if 
the Cauſe was tried at Niſi Prius, or upon the Record if it was tried at 
Bar; for that if ſuch Miſbehaviour could be taken Advantage of upon a 
Writ of Error by way of Surmize, every Verdict might at a great Diſtance 
of Time be ſet aſide, when perhaps by Reaſon of the Death of one of the 
Parties or of one or more of the Jurors the Truth could not be pro- 
perly inquired into. . 5 **V*VL 
Co. Elia. 139. And from what was done in two Caſes it ſeems to have been formerly 
Adedcalf and holden, that the Court would not ſet aſide a Verdict for a Miſbehaviour 
Dean, Trin. f 5 3 Thc 

a of one or more of the Jurors upon a Motion in Court, unleſs the Miſbe- 
32 Elix. 5 | ; 2a, | . 1 
Co. Elix 41 1. haviour appeared upon the Paſtea if the Cauſe was tried at Nifi Prins, 
Vicary ad or upon the Record if it was tried at Bar. e 
Farthing, | | e e 
Mich. 37 Flix. 


1 Freem. 79. | | 242 | | FD 4 . 5 * 3 5 
Ballany and But the Court did in a ſubſequent Caſe ſet aſide a Verdict in a ſummary 


Player. Paſch, Way, upon an Affidavit that the Jurors did eat at the Expence of the 
23 Car. 2. Party in whoſe Favour it was before they had agreed in the Verdict. 


2 1 And in another Caſe the Court ſet aſide a Verdict in a ſymmary 
12535 8 Way upon an Affidavit of the Officer who attended the Jurors, that they 
2. had toſſed up Croſs and Pile for whom they ſhould give the Verdict, and 

| had given it accordingly. On EET 8 

MS. Reg. And in a very Modern Caſe, where the Queſtion was whether the 
Lawrence and Court ſhould ſer aſide a Verdict becauſe the Jurors had voted for it, the 
Bofeell, Trin. Court received an Affidavit of the Fact that the Jurors did vote for the 
26G.2. in B. ; e ane — 5 = ina: # | 

R. Verdict. | 53 | 


? 


, In what Caſes a Yernict is bad upon the 
r 


1 Pentr. 125. FF one of the Parties ſpeak Words of meer Civility to one of the Jurors 
Duke of Rich. Þ before they have agreed in a Verdict, the Verdict is nevertheleſs 
mendandWiſe, good. | 8 . 5 , ; 

2 Roll. r. 


716. pl. 17. | 1 | 5 | : 8 i 

1 Ventr. 125. But if one of the Parties ſay theſe Words to one of the Jyrors, th: 
Duke of Rich- Matter is clearly of my, Side, or theſe Words, I hope. you will find for ne, 
ve and" the Verdict if it be in favour of loch Party is Oy Bur if it · be in favour 
716. pl. 17. of the other Party it is good. | e | 


„ 


1 Il. 227, If one of the Parties or any Agent of his deliver to the Jurors, be- 


od. | 
80 1 If 


ä 


— 


If one of the Parties, or any Agent of his do without the Leave of 1 7»/ 

che Court deliver to the Jurors, before they have 1 55 in a Verdict, any 

Writing ſealed or not under Seal that was given in Evidence, the Verdict 

if it be in favour of ſuch Party is bad: But if it be in favour of the 

other Party it is good. 

And it: is ſaid, that the Verdict if it be in favour of the Party who de- , p, A 

livered the Writing is bad, notwithſtanding that the Jurors do after- 714.7. 6. 

wards declare upon Oath that they never read ſuch Writing; for that 

it would be of the moſt dangerous Conſequence, if the Jurors ſhould be 

ſuffered to receive any Writing privately from one of the Parties. | 

A contrary Doctrine is indeed laid down in one Book. | 

After the Jurors were gone from the Bar, but before they had agreed Cro.F/;z.41 7: 

in a Verdict, the Plaintiff's Attorney delivered to them privately a L and 
Book which had been admitted as Evidence. A Verdict being found for the Tg 

| Plaintiff Fenner J. was upon a Motion to ſet it aſide of Opinion, that as 

the Verdict was in favour of the Party on the Behalf of whom the Book 

was delivered it was bad. | | 

The Reporter adds that the Cauſe was adjourned ; and that there was 
afterwards Judgment for the Plaintiff. 

But in another Report of the ſame Caſe it is ſaid, that Cench J. as well aps 4 5 2. 
as Fenner J. was of Opinion that the Verdict was bad; and if fo notwith- | 
{tanding that the Plaintiff had Judgment, which followed of Courſe as 
the Court was equally divided, this Caſe agrees with what is laid down 
in the Books juſt now cited. We pn | 
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(K) Of a Uerdict which is found upon an im⸗ 
5 material Illu. 
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FF an Iſſue be joined upon a Point which is ſo material that the Deter- 
1 mination thereof would determine the Matter in Queſtion, but 
be not joined properly, it is an Informal Iſſue. 

An Iſſue, which would have been bad upon a Demurrer, by Reaſon of its 
Informality, is after a Verdict helped by the 32 H.8.c. 30. The misjoin- 

ing of Iſſue being one of the Things mentioned in this Statute. 8 
In Prohibition to a Suit for Tithes the Plaintiff alledged a Preſcription Cr. Ja. 576. 
for all the Pariſhioners to clip the Wool from the Necks of their Sheep Zouce and 
in order to preſerve them, and that in Conſideration of paying the Tenth Ter. 
Fleece when the Sheep were ſheared, they had been uſed to be diſcharged 

of the Tithe of the Wool fo clipped from the Necks of the Sheep. The 
Defendant traverſed the Preſcription in this Manner, ab/que hoc that in 
Conſideration of paying the Tenth Fleece when their Sheep were ſheared 
they had been uſed to be difcharged of the Tithes of the Wool ſo clipped 

from the Necks of the Sheep. Iſſue being thereupon joined, and a Ver- 
dict being for the Defendant, the Court was moved that notwithſtanding 

the Verdict a: Conſultation ought not to be granted, becauſe the Iſſue is 
not well joined: But a Conſultation was granted; Et per Cur': Although 

the Iſſue be not aptly joined it is after a Verdict helped by the Statute. co, Ja. 44. 

In. an Action of Replevin the Defendant. avowed the Taking as a Di- Pigot and 

ſtreſs for Rent in Arrear, which he claimed under a Grant of Rent- charge Ft. 
from J. N. the Son of E. N. who was ſeiſed in Fee of the Land; and 

from whom a Reverſion in Fee was conveyed to J. N. The Plaintiff re- 

plied that E. N. was ſeiſed in Fail, and that ſhe':conveyed to J. N. her 
Son in Tail, and that upon his Death the Land deſcended to the Plain- 

tiff; and he traverſed the Seiſin of E. N. in Fee. Iſſue being 3 
Joine 
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joined, and a Verdict being found for the Defendant, it was ſail upon 
a Motion in Arreſt of Judgment that the Iſſue is immaterial ; for that 


— 


— — 


as it is not material how the Anceſtor of the Grantor of the Rent-charge 


1 Lev. 32. 


1 Roll. Rep. 


was ſeiſed, but how the Grantor was himſelf ſeiſed, the Iſſue ovght to 


have been upon the Seiſin in Fee of the Grantor: But the Defendant had 


Judgment; Et per Cur': As the Defendant has alledged a Seiſin in Fee 
in E. N. and a Conveyance of the Reverſion in Fee from her to J. N. her 
Seilin in Fee is material, and conſequently it was traverſable; ſo that 
although this be not the moſt apt Iſſue that could have been joined it is 
after a Verdict helped by the Statute. 

If an Iſſue be joined upon a Point ſo immaterial that the Determi. 
nation thereof would not determine the Matter in "Queſtion, this is an 
immaterial Iſſue. CT i 14 099 

An immaterial Iſſue is not helped by any of the Statutes of Jeofails. 


In an Action of Treſpaſs the Defendant pleaded in Bar an Accord 


| $6. Carpenter betwixt J. S. and the Plaintiff of the one Part and himſelf of the other. 


and 8 tar. 


The Plaintiff replied that no ſuch Accord was made between the Defen- 
dant and himſelf as the Defendant has alledged. Iſſue being thereupon 
joined a Verdict was found for the Plaintiff: But it was holden that no 


Judgment could be given upon the Verdict; becauſe the Iſſue is imma- 


terial, it not being joined upon the Accord pleaded in Bar by the Defen- 


dant but upon-a different one. 


Orv: Tit. Ss. 


'Coxe and Croſ- 


c. 


In an Action of Trover againſt Baron and Fems, which charged a 
Converſion by the Feme, the Defendants both pleaded Not guilty. Iſſue 
being thereupon joined a Verdict was found for the Plaintiff: But a Re- 


pleader was awarded and with good Reaſon; for if the Court had given 


Ca. of Pr. in 


C. B. Noble 


and Lancaſter, 
1 Barn. 321. 
S. C. 


Cro. Elix. 470. 
Corbyn and 
Broaun. 


Judgment upon the Verdict, it would have amounted to ſay ing that both 
the Baron and Feme were guilty of the Converſion; whereas the Plaintiff 
himſelf does only charge that the Feme was guilty thereof. 

In an Action of Trover the Defendant pleaded Non Aſumpfit. Iſſue was 
thereupon joined and a Verdict was found for the Plaintiff: But a Re- 
pleader was awarded. x 51 „„ 


In an Action of Aſump/it the Defendant pleaded Not guilty. Iſſue being 
thereupon joined a Verdict was found for the Plaintiff. Upon a Motion in 
Arreſt of Judgment it was ſaid that the Iſſue is immaterial; but the 


Plaintiff had Judgment; Et per Cur': Although this be not the moſt proper 


2 Str. 73. 
Cory and Hin- 
N ton. b 


Iſſue and would have been bad upon a Demurrer; yet as a Deceit is 


charged in this Action, Not guilty is ſuch an Anſwer thereto that the _ 


Iſſue thereupon joined is after a Verdict helped by the Statute. | 
And Walmſley J. ſaid, that there are many Precedents where an Iſſue in 
an Action of Aſſump/it joined upon the Plea of Not guilty has been tried 
and Judgment has been given thereupon. . e | 
In an Action of Treſpaſs Quare clauſum fregit the Defendant pleaded 
that the Locus in Quo was his pieper Land. The Plaintiff replied that the 
Locus in Quo was his Eſtate of Inheritance and not the proper Land of 
the Defendant. Iſſue being thereupon joined a Verdict was found for the 
Plaintiff, Upon a Motion in Arreſt of Judgment it was ſaid that the Iſſue 
is immaterial; for that the Locus in Quo may be the Inheritance of the 
Plaintiff and yet he may not be in the Poſſeſſion thereof, which he muſt 
be in order to maintain this Action: But the Plaintiff had Judgment; 
Et per Cur': It is found that the Locus in Quo is the Inheritance of the 
PlaintiF; and we will after a Verdict rather intend that he was in the Poſ- 
ſeſſion thereof than that he was not. e r 
If an ſſſue be joined upon a Point which as it is found for one Party 


does determine the Matter in Queſtion, this is not an immaterial Iſſue; 


— although 
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Et per Cur*: If the Verdict had been for th: Defendant it would perhaps 


five Years; that by Virtue of this Demiſe he entered upon the Premiſſes Ni. 


been contrary to Law: But as the Verdict is for the Plaintiff Judgment 


ſeiſe the Defendant ; and the Court will never ſuffer one Party, if con- \ 
ſiſtently with the Rules of Law it can be prevented, to avail himſelf of his | — 


that no Judgment can be given upon the Verdict found on ſuch Iſſue. 
Immateriality of the Iſſue or to the Verdict that has been thereupon 
ſtreſs for an Arrear of Rent, due to him under a Demiſe from the Plain- He, and 


that the Plaintiff did not make a Demiſe to the Defendant at 4. dated 


— 
—- 


4 
„ 5 
—— — — 


8 — — — — — — — | 

— io — — 
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although it would not if it had been found for the other Party have de- | 
termined the Matter in Queſtion, and conſequently would then have | 
been an immaterial one. 1 
In an Action of Debt brought upon a fingle Bill the Defendant pleaded 5 Rep. 43: 9 
Payment of the Money due; but he did not plead an Acquittance. Iſſue nag +: Cafe. | 
being thereupon joined a Verdict was found for the Plaintiff, and Judg- 9, oy 


was given for him. A Writ of Error being brought in the Ex- 
chequer Chamber it was aſſigned for Error, that as the Payment of the 
Money due upon a ſingle Bill is no diſcharge thereof unleſs there be an 
Acquittance, the Iſſue is immaterial : But the Judgment was affirmed; 


have been bad, becauſe an Acquittance coul] not have been found upon 
this Iſſue: But as the Verdict finds that the Money due upon che Bill is | 1 
not paid, it does virtually find that the Bill is not diſcharged ; and the 
Court will never ſuffer the Defendant to avail himſelf of his own bad 
Pleading, in order to deprive the Plaintiff of the Benefit of a Verdict, 
upon which as it does ſubſtantially determine the Matter in Queſtion 
Judgment may be very properly given. 5 

In Ejectione firme the Defendant pleaded, that J. S. being ſeiſed in Fee Cro. J. 678. 
of the Premiſſes in Queſtion demiſed the ſame to him for the Term of Jobs and 


and was poſſeſſed thereof until the Leſſor of the Plaintiff diſſeiſed him; i 
that the Leſſor of the Plaintiff being ſeiſed of the Premiſles by ſuch Diſſeifin | | | 

demiſed the ſame to the Plaintiff; and that he entered upon the Plaintiff,, _ Þ 
as it was lawful for him to do, and ejected him. The Plaintiff replied DR | | 
that his Leſſor was ſeiſed in Fee, and he traverſed that he did diſſeiſe the | — 


Defendant. Iſſue being thereupon joined a Verdict was found for the | 
| Plaintiff. Upon a Motion in Arreſt of Judgment it was faid, that as the _ 
Defendant was upon his own ſhewing only a Termor he could not be diſſeiſ- | 


ed, and conſcquently as the Iſſue is immaterial no Judgment can be given | 

upon the Verdict: But the Plaintiff had Judgment; Et per Cur': If the | | 14 

Verdict had been for the Defendant it would have been bad, becauſe it | 
would have found a Diſſeiſin of a Termor, which finding would have | 


may well be given, becauſe it only finds that his Leſſor did not dil- 


own bad Pleading in order to deprive the other of the Benefit of a Verdict. | | 10 
It appears from the Caſes which have been cited, that the Reaſon | 
why the Court awards a Repleader in the Caſe of an immaterial Iſſue is 


But the Court does not always award a Repleader, although no Judg- 
ment can be given upon the Verdict by reaſon of the Immateriality of the Ui 
Iſſue; for if any Part of the Pleadings be ſufficient to warrant it the Court | [1 
will give Judgment thereon, without paying any Regard either to the (| 


tound, | | 
In an Aftion of Replevin the Defendant avowed the taking as a Di- 2 Lev. 11. 


tiff made at A. dated 1 Nov. 18 Car. 2. The Plaintiff replied, that he did 33 317. 
not make a Demiſe to the Defendant at A. dated 1 Nov. 18 Car. 2. Modo 5. C. 
et Forma as he has alledged. Iſſue being thereupon joined the Jury found, 


1 Nov. 18 Car. 2. in Manner and Form as the Defendant had alledged, 

and the Plaintiff had Judgment. | | 

A Writ of. Error being brought it was aſſigned for Error that the Iſſue 

is immaterial: Becauſe it only is whether a Demiſe was made by the 

Plaintiff to the Defendant at a Place certain and upon a Day certain, 

whereas a Demile at any other Place and upon any ether Day would have 
Vol. V. 4 G | been 


ah — At 8 


Uerdict. 


— — 


Carth. 1 31. 
Nightingale 


and Bridges. 


Salk. 364. 


Salk. 129, 
364. Clark 


and Martin. 


A 


been ſufficient to have warranted the Diſtreſs of che Defendant. It va: 
Moreover ſaid, that as the Merits whether there was a ſufficient Demiſe 


had not been tried, and as the Trial thereof was prevented by the bag 
Pleading of the Plaintiff, who had by his Replication made the Place and 
Day of the Demiſe material, neither of which is in itſelf in ſuch Caſe material 
he ought not to have Judgment; and a Repleader was prayed. 

On the other Side it was ſaid, that this is at molt only a Misjoining of 
Iſſue, which is after a Verdict helped by the Statute of Jeofails. 

It was holden that this Caſe is not within the Meaning of the Statute of 
Jeofails; and that as the Merits have not been tried the Court cannot give 
Judgment upon the Verdict: Yet as the Avowry of the Defendant was 
upon Examination found to be bad, the Court was of Opinion that the Plain- 


tiff was intitled to Judgment upon his Declaration which was good; and 


the Judgment was affirmed. 


9 * ˖ — — —_ — 


(L) Of a Verdict that is found upon an 
Jſſue Part of which is tnſenfible oz enſuffi- 
cient in Law. POT 


IF Part of the Iſſue be inſenſible, the Verdict notwithſtanding it is a 


general one is good; for the Court will not in ſuch Caſe intend that 
any Part of the Damages were given for the inſenſible Part of the Iſſue, 
the Conſequence of which would be the ſetting aſide of the Verdict; But 


on the contrary the Court will in ſupport of the Verdict intend, that no 
Part of the Damages were given for that Part of the Iſſue which is 


inſenſible. | 


But if Part of the Iſſue which is ſenſible be inſufficient in Law and 


the Verdict be a general one, it is bad; for the Court cannot in ſuch 


Caſe but intend that Part of the Damages were given for a Matter inſuf- - 


ficient in Law. 


In an Action of Aſunpſit the Plaintiff declared upon the Cuſtom of 


Merchants for Money due upon a Promiflory Note, and he alſo declared 


upon a general Indebitatus Aſumpſit. Iſſue was joined upon the Plea of 
Non Aſſumpſit, and a General Verdict was found for the Plaintiff. Upon 


a Motion in Arreſt of Judgment it was holden that a Promiſſory Note is 
not within the Cuſtom of Merchants. It was then ſaid, that the Court 


may after a Verdict intend that no Damages were given on the Account 


of the Note: But the Judgment was arreſted; Et per Cur*: As the Note 


is not in this Caſe a Matter inſenſible but a Matter inſufficient in Law, 


t Infl. 227. 


the Court muſt intend that Part of the Damages were given on the Ac- 
count thereof, in which Caſe the Verdict is bad, 


— 


—— — 


(0 Of a Uerdict which does not find the 
MMhole that is in Illue. 


]* a Verdict only find Part of the Iſſue and be ſilent as to the Reſi- 


due, it is bad even for that Part which if it had ſtood alone mw 
have 


I" 
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have been well found; becauſe the Jury have failed in their Duty which 
was to find the Whole that is in Iſſue. 

If an Information of Intruſion be brought for intruding into a Meſ- 1 ft. 227. 
ſuage and a hundred Acres of Land, and Iſſue be joined upon the Plea 
of Not guilty ; and the Jurors find for the Plaintiff as to the Land but 
are ſilent as to the Meſſuage, the Verdict is bad. | i 

In an Action of Debt the Plaintiff declared for ſeven Pounds. The Defen- Cro. EH. 133. 1 
dant pleaded Nil Debet, and Iffuc was thereupon joined. The Jury found F1:2ymore and ; 9 
that the Defendant owed the Plaintiff ſix Pounds, but they were filent as Stanley. 1 
to the remaioing one Pound. For this Reaſon the Verdict was upon a | | 0 
Writ of Error holden to be bad; and the Judgment which had been 5 [a 
given was reverſed, VV ul 

In an Action of Treſpaſs the Plaintiff declared for the breaking of his 3 Len. 83. |] 
Cloſe, for the beating of his Servant, and for the carrying away of his K %a. | 
Goods. The Defendant pleaded Not guiliy, and Iſſue was thereupon Al 
Joined, The Jury found that the Defendant did break the Cloſe, but h Wl 
they were ſilent as to the beating of the Servant and the carrying away 9 

of the Goods. This Verdict was holden to be clearly bad; becauſe it does N it 
not find the whole that is in the Iflue, and a Venire facias de novo was | 
EE awarded. „„ | | 5 | | 
The Declaration in an Action of Treſpaſs brought by Baren and Hardr. 166. 
Feme charged the beating of them both. The Defendant pleaded Not Roche! and 5 
_ guilty, and Iſſue was thereupon joined. The Jury found the Defendant 15 1 
guilty of beating the Feme, but they were ſilent as to the beating of the 
Baron. This was holden to be a bad Verdict, becauſe it only finds Part 
of what is in Iſſue; and a Venire facias de novo was awarded. 
* In an Action of Debt brought upon a Charty-Party, by which the De- Str. 1089 
fendant had contracted to pay fifty Guineas a Month for the Uſe of a Ship, H and 
the Plaintiff alledged in his Declaration, that five hundred Pounds were %, 
due to him for the Uſe of the Ship for a Time therein mentioned. The 
t. Defendant pleaded, that he had paid the Plaintiff at the Rate of fifty 
Guineas a Month for all the Time he had the Uſe of the Ship. Iſſue 
being thereupon joined, the Jury found that three hundred Pounds were 
. due to the Plaintiff for the Uſe of the Ship; but they were ſilent as to 
the Reſidue of the five hundred Pounds. „„ . | 
I Upon a Writ of Error it was aſſigned for Error that this Verdict is il 
bad; becauſe it does not find the whole that is in Iſſue. In ſupport of | fo | ö 
the Verdict it was ſaid, that as the Iſſue is in this Caſe Special, and the 2 
Jury have aſcertained what is upon the whole due to the Plaintiff for the \i 
Uſe of the Ship, no other Action can be brought for the Uſe thereof for 1 
any Part of the Time mentioned in the Declaration. The Verdict was ik 
| hoſden to be bad, and the Judgment which had been given was reverſed; 
Et per Cur': There is no difference as to the Queſtion at preſent before 
the Court betwixt the Cafe of a Verdict upon a Special Iflue and a Ver- 
dic upon a General one; for the Jury muſt in both Caſes find the 
IJ. 8 
But by the whole that is in Iſſue nothing more is meant than the whole Salt. 133. 
that is in Iſſue upon one Count; for if there be ſeveral Counts in a Decla- Hi! and Le. 
ration, and the Verdict be taken, as it may be, upon only one of theſe", , 
it is good, provided all which is in Iſſue upon ſuch Count be found, ; , 14,4 3 
becauſe every Count is to be conſidered as a diſtinct Declaration. | 

It is alſo proper to obſerve, that if a Verdict do find ſo much of an; . 227. 
NNue as is material, it is good; for if any Thing whcih is not material 
be put in Iſſue, the Verdict is good notwithſtanding it be ſilent as to this. 

In an Inditment which contained three Counts the firſt Count charged | 
the forging of a certain Bond; the ſecond charged the publiſhing of this 9%. 844,945. 
Bond torged by the Defendant; the third charged the publiſhing of a Rex and 

2 | 


Bond He. 
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Bond knowing it to have been forged. The Jury ſtated in their Ver. 

dict, that it was proved that the Defendant had forged the Bond ſet out 

in the Indictment, and that he had publiſhed the ſame; and then without 

ſayiog any Thing as to the Fact charged in the third Count they con- 

cluded with ſaying, that if upon this Evidence the Court ſhall be of 

Opinion that the Defendant is guilty of the Fact charged, then they find 

him guilty; but if the Court ſhall be of Opinion that he is Not guilty 

* thereof, then they find him Not guilty. It was ſaid for the Defendant 

that this Verdict is bad, becauſe it does not find the whole that is in Iſſue: 

But the Opinion of the Court was, that they were not in this Caſe tied 

up by the Concluſion of the Verdict: For that as it is ſtated that the De- 

fendant was only proved to be guilty of the Facts charged in the two firſt 

Counts, it was the Duty of the Court to adjudge what the Jury ought 

to have found; that is to adjudge him guilty of the forging and the Pub. 

lication charged in the ſecond Count, and Not guilty as to the Reſidue; and 
Judgment was given accordingly. 5 


Sir. 887. It has been holden, that the Court will never award a Venire facias 4; 
Rex and 1Hug- novo in a Capital Caſe; although ſome material Fact be not found by the 
gin. Verdict: But if the Facts found be not ſufficient to warrant a Judgment 


againſt the Defendant, the Court will, provided the Verdict be ſufficient 


to found a Judgment upon, give Judgment for him; for that no Man's 


Life ought to be twice in Jeopardy for the ſame Offence. 


22 1 


——_— 


(NJ) Of a Uerdic Which finds ſomething 
that is not in Jſſue, oz ſomething that 
is repugnant thereto, . 


1 Infl. 227. F a Verdi& which finds the whole that is in Iſſue do moreover find 
| ſomething that is not in Iſſue, it is not on this Account bad; for the 


Maxim that Utile per inutile non vitiatur does in ſuch Caſe apply: And the 
Court will in giving Judgment upon the Verdict reject that Part thereof 
which relates to the Matter not in Iſſue as Surpluſage, becauſe the Jury 
had nothing to do therewith. 8 8 SN 


6 Rep. 57. If the Matter in Iſſue be whether there are Aſſets, and the Jury find 


Dowaale's that there are Aſſets beyond the Seas, the Verdict is good; for the Court 
Cale: 


Cro. Ja. 55. plu ſage. 


Bro. Nugat, If the Matter in Iſſue be whether J. S. died ſeiſed of certain Premiſſes, 


pl. 25. and the Jury, after finding that he died ſeiſed thereof, do find that a conti- 

Bro, Verd. pl. nual Claim has fince the Death of F. S. been made by F. N. to the Premiſſes, 

68. the Verdict is good; nor will the Court in ſuch Caſe pay any Regard to 
| what is found concerning the continual Claim of 7. WM. 

Cro. Ja. 407. If in an Action upon the Caſe for Words the Jury, beſides finding the 


Sidenbam and Words which are in Iflue, do find others that are not, the Verdict is 


_ 43, good; for the Court will in giving Judgment reject the latter Words as 


717.1. 2 Surpluſage. ; 
In a Scire facias againſt an Executor of F. S. the Matter in Iſſue was, 


254. "34: whether J. S. had been taken in Execution by Virtue of a Capias ad ſa- 


Juclin.  Htisfaciendum ſet out in the Declaration of the Plaintiff, which iſſued upon 
a Judgment obtained by the Plaintiff againſt F. S. The Jury found that 
F. S. was not taken in Execution by Virtue of the Capias ad ſatisfacten- 
dum ſet out in the Declaration, but that he was taken in N by 

tue 


will in giving Judgment reject the Words beyond the Seas as Sur- 
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Virtue of an Alias Capias ad ſatisfactendum which iſſued upon the ſame 
Judgment. T his was holden to be a Verdict for the Defendant; Ez 1 8 1 
pier Cur': As it is found that J. S. was taken by Virtue of a Capias ad 
ati faciendum which iſſued upon the Judgment obtained by the Plaintiff 
= againſt him, the Word Alias which only aſcertains the particular Species 
of Capias ad ſatisfaciendum may be rejected as Surplulage. | 
* In an Action of Mfumgſit the Jury found for the Plaintiff, and after aſ- Oe. Car. 219. 
ſeſſing Damages to the amount of thirty Pounds added the following 5 0 and 
Words, the Damages to be paid in dying if by Law they may be ſo paid. 


© © "II ů —— ů — — 
— = — wo ” 
eng cos 


WR — — * — a ht . 1 
— re rms ee — 


Theſe Words being omitted in the Judgment a Writ of Error was brought, 

and the Omiſſion of them was aſſigned for Error: But the Judgment was 1 
affirmed; Et per Cur': As this Verdict which finds for the Plaintiff and it 
aſſeſſes Damages is a complete Verdict, all that is faid as to the Manner i 
of paying the Damages is nugatory, and is for that Reaſon very properly 9 
omitted in the Judgment. | - Mi 


After an Indictment found at an Aſſizes had been moved by a Certio- 2 Saund. 308. 
rari into the King's Bench the Defendant pleaded Not guilty, and Iſſue Rex and Ur- 
was thereupon joined by the King's Coroner. The Jury found the De- on. 
fendant guilty of the Premiſſes prouz, the Coroner has complained againſt 
EZ him. Upon a Motion in Arreſt of Judgment it was ſaid that this Verdict 
is bad, becauſe as the Indictment was found at an Aſſizes the Coroner has 
not complained againſt the Defendant z and that it is not helped by any 
of the Statutes of Jeofails: But the Verdict was holden to be good; Er 
per Cur*: As this Verdict which finds the Defendant guilty of the Premiſſes 
does find the whole that is in Iſſue, what follows concerning the 
Complaint of the Coroner ought to be rejected as Surpluſage; and then | 
the Verdict will not want the Help of any of the Statutes of Jeofails. | 

The Jury found a Verdict upon an Iſſue directed out of the Court of Dyer 372. | 
Chancery in the following Words. Our Verdict is, that the Defendant did 79% * | | 
not aſſume to the Plaintiff in Manner and Form as in the Record is ſup- _ | 5 | 
© _ poſed : But notwithſtanding this if the two Witneſſes J. S. and J. N. have | 
= teſtified the Truth, as we think they have, then we find, that the De- 
fendant did aſſume to reaſſure to the Plaintiff ſo much of the Land men- 
= tioned in the Record as the Defendant had bought of the Plaintiff, upon 7 
the Payment of two hundred and fifty Pounds by the Plaintiff to the Deten- | ol | 
dant within three Years after the Aſſumption z and if the Court ſhall think 
ſo. we find for the Plaintiff, and aſſeſs Damages to the Amount of twenty 
Pounds, and Coſts to the Amount of four Pounds. This Verdict was 
decreed by the Chancellor to be clearly a Verdict for the Defen- 
dant ; and Dyer J. and Ayloffe J. whom he called to his Aſſiſtance, and 
the Counſel for both Parties were intirely ſatisfied with the Decree. 

If a Verdict after finding the Matter in Iſſue do further find ſomething Pro. Yager. 
which might have pleaded in Abatement, as Joint-tenancy, the Verdict pt. 27. 
is nevertheleſs good; for as the Defendant did not avail himſelf of ſuch 
urs, by pleading it in Abatement, the Court will reject it as Sur- 
pluſage. „ 5 . | 118 

In an Action of Waſte the Plaintiff declared, that the Defendant, being 3 Leon. 80. 
ſeiſed in Fee of the Premiſſes upon which the Waſte was committed, 7% Cal. 
had enfeoffed J. S. to the Uſe of the Defendant for Life with Remainder 
to the Plaintiff in Fee. The Defendant pleaded that the Feoffment was to 
the Uſe of himſelf in Fee, abſque hoc that it was to the Uſe of bimſelf 
for Life with Remainder to the Plaintiff in Fee. Iſſue being there- 
upon joined the Jury found, that the Feoffment was to the Ules 
mentioned by the Plaintiff: But they found further that the Eſtate for 

ife reſerved to the Defendant was without Impeachment of Waſte 


and ſubmitted it to the Court whether the Plaintiff ought to have Judg- 
ment. | . 
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Cro. Car. 130. 
Inkerſalls and 


Sams. 


| Ante 299. 


2 Roll. Abr. 
708. pl. 5 3. 


Myndbam J. was of Opinion that the Plaintiff ought n6t to have Judg. 
ment, in as much as it appeareth from what is found by the Verdict that 
he had no Cauſe of Action. 5 5 

But Anderſon Ch. J. Rhodes J. and Periam J. were of Opinion that the: 
Plaintiff ought to have Judgment; and by Anderſon Ch. J. the Matter in 
Iſſue is found for the Plaintiff; and as the Defendant did not avail him. 
ſelf of the Privilege of being Uiſpuniſhable of Waſte by pleading it, 
the Jury it not being in Iſſue had nothing to do therewith ; for which 
Reaſon what they have found concerning it ought to be rejected as Sur. 

luſage. | 5 
1 If a Verdict which finds the whole that is in Iſſue do moreover find 
ſomething that is repugnant thereto, it is not on this Account bad; for 
the Court will reject ſuch repugnant Matter as Surpluſage, becauſe the 
Jury had nothing to do therewith. ob | 

In an Action of Aſump/it brought againſt an Executor the Plaintiff de. 
clared upon the Promiſe of his Teſtator. Iſſue being joined upon the 
Plea of Non Aſſumpſit the Jury found for the Plaintiff: But they further 
found, that the Defendant's Teſtator was dead before the Day of making 
the Promiſe alledged in the Declaration. This Verdict was holden to 
be good; Et per Cur': As the Jury have found for the Plaintiff, their 
having moreover found that the Defendant's Teftator was dead before the 
Day of making the Promiſe alledged by Plaintiff is not only repugnant 
to what they had before found, but it is alſo idle and ſuperfluous ; for 
the Day is not material in an Action of Aſump/it. je 


(0) Of a Verdict Where the Uozds Mods 
et Forma are uſed in the Lraverſe upon 
Which Illue is joined. os ; 


* T has been already ſhewn, that if a Verdict find all the ſubſtantial Part 


of the Matter in Iſſue it is good. 
But as it is laid down, that where Iſſue is joined upon a Traverſe in 
which the Words Modo et Forma are made uſe of ſome Circumſtances, 
that would not otherwiſe have been ſo, are by theſe Words made ma— 


terial, and muſt be found by the Verdict, this Matter deſerves a more 


1 Inſt. 281. 


particular Conſideration. 
If a Feoffment by Deed be traverſed, and the Words Modo et Forma 
be made uſe of in the Traverſe, and the Jury find a Feoffment without 


Deed, the Verdict is bad; becauſe the Words Modo et Forma are in this 


2 Roll. Abr. 
702. pl. 2. 


- Roll. hr 
709. pl. 61. 


Cale eſſential to the Iſſue. „ | 
In an Action of Debt the Plaintiff declared, that the Defendant was in- 
debted to him in the Sum of forty Shillings for a Horſe ſold to him. 
The Defendant pleaded Nil debet Modo et Forma, and Iſſue was there- 
upon joined. The Jury found that the Defendant was indebted to the 
Plaintiff in the Sum of forty Shillings for two Horſes ſold to him. This 
Verdict was holden to be bad; becauſe the Contract found is different 


from that upon which Iſſue is joined. 


In an Action of Replevin the Defendant avowed the taking as a Diſtreſs 
for Rent in Arrear, and made Title in himſelf to diſtrain by Virtue of 
an abſolute Deviſe from J. S. to himſelf of the Place where the Diſtreſs 
was taken. The Plaintiff replied, that J. S. did not deviſe to the Defen- 
dant Modo et Forma as he has alledged, and Iſſue was thereupon joined, 
The Jury found a Deviſe from F. S. to the Defendant upon a Conditicn 
„ — — | Precedent; 
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enate in Tail or for Life, the Demandant ſhall recover: Notwithſtandiag 


the Diſheriſon, of the Demandanr 1 is found, and the Manner of alienating 


Uerdic, 303 


precedent; and they alſo found that the Condition was performed at the 
Time the Deviſe was pleaded,, This was holden to be a Verdict for the 
Plaintiff; for that as the Deviſe to the Defendant is conditional and not 
an abſolute one, it is not a Deviſe Modo et Forma as he has alledged. 

A Deviſe from J. S. of certain Premiſles to J. N. in Fee having been 1 Jr. 224. 
pleaded the Plaintiff replied, that J. S. did not deviſe Modo et Forma Rex and Nu 
as the Defendant has alledged. The Jury found that J. S. deviſed the ons nah 
Premiſſes to A. for a Term of Years with Remainder to J. N. in Fee, and 
that the Term was a ſubſiſting one. It was holden, that as the Devile 


* * 


found is ſubſtantially different from that on which Iſſue is joined, the one 


being a Deviſe of an Eſtate in Poſſeſſion, the other a Deviſe of an Eſtate 


in Remainder, it is not a Deviſe Modo et Forma as the Defendant has 


alledged. 


Upon conſidering the Caſes already cited it will not appear, that any 
Thing therein traverſed was holden to be material, meerly becauſe the 


Words Modo et Forma were made uſe of in the T raverſes upon which the 


Iſſues were joined. 
It will on the contrary appear, that the Things traverſed by ſuch Tra- 


verſes were holden to be material, becauſe they were in themſelves eſſen- 
tial to the Actions; from whence it may fairly be inferred, that the Ver- 
dict was not in any one of theſe Caſes holden to be bad, meerly becauſe 


every Thing which was traverſed Modo et Forma was not found; but be- 


| cauſe the Jury had not found ſome material Thing which was ſo tra- 


verſed. 
And it will appear ſtill more clearly from ſome other Caſes which mal 


be mentioned, that although the Words Modo et Forma be made uſe of in 


the Traverſe upon which Iſſue is Joined, the Materiality of what is tra- 
verſed by fuch Traverſe does very ſeldom, if ever, depend upon the Words 


0 Modo et Forma. 


It is in one Book laid down Sener, that although the Words Modo 1 Inft. 281. 


el Forma be made uſe of in the Traverſe upon which Ifſue is joined, it is 


not neceſſary that the Verdict ſhould find every Thing that is traverſed 
by ſuch Traverſe; for that if the Subſtance of the Iſſue be found, it is not 
neceſſary that any immaterial Circumſtance either of Manner or Form 
ſhould be found. 

If a Man bring a Writ of Fay in Caſu proviſo upon the Alienation 


1 Infl. 28 1. 
of Tenant in Dower to his Diſheriſon, and charge an Alienation in Fee; 


and the Tenant ſay that ſhe did not alienate Modo et Forma, aud Iſſue be 


thereupon joined; and it be found by a Verdict that the Tenant did ali- 


that the Alienation was not in Manner and Form as he has charged; be- 
cauſe the Subſtance of the Iſſue, which is whether the Tenant did alienate to 


is not. material. 


In an Action of Treſpaſs the Plaintif declared for the taking of his 
Goods upon a Day certain, and at a Place certain. The Defendant pleaded 
Not guilty Modo et Forma as the Plaintiff has alledged, and Iflue was 


10. 282. 


thereupon joined. The Jury found the Defendant guilty upon another 
Day, and at another Place. This Verdict was holden to be good; 


becauſe the Subſtance of the Iſſue, which is whether the Goods were taken, | 
is found, and neither the Day when nor the Place where they were taken is 
in ſuch Caſe material. 

In an Action of Treſpaſs Quare clauſum fregit the Defendant juſtified Meor 864. 
under a Right of Common in the Locus in 240 from the Day of Pentecoſt Treue 
in every Year to a Day certain in the ſame Year. The Plaintiff traverſed 2 e 
that the Defendant had a Right of Common Modo et Forma as he has al- 708. tl 55. 
ledged, and Iſſue was thereupon joined. The Jury found that the De- 4 hots 


fendant 
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fendant had a Right of Common upon the Day of Pentecoſt in every Year, 


and from the Day next thereunto until the Day certain in the ſame 


Year mentioned in his Plea. This was holden to be a Verdict for the De- 


fendant; becauſe the Subſtatice of the Iſſue, which is whether he hada 


Right of Common at the Time the Treſpaſs is charged to have been com- 


«2 Roll. Abr. 
708. pl. 56. 


mitted, is found; and it is not neceſſary, that his Title thereto ſhould in 
ſuch Caſe be found preciſely as it is ſet out. 1 : 

But it was in this Caſe agreed, that if a Man bring an Aſſize of Com. 
mon it is neceſſary for him to ſhew a good Title thereto, and- that this 
muſt be found preciſely as it is ſet out; for that the Demandant is not in 


ſuch Caſe intitled to recover, unlefs it be found by a Verdict that he has 


, Yelv.. 148. 
. Goodman and 
fling. 


the very Right of Common which he has ſet out. 
In an Action of Treſpaſs the Plaintiff declared for the breaking of his 
Houſe and taking of his Goods. The Defendant pleaded, that the Houſe 


is holden of him as of his Manor of A. by Homage, Fealty, Eſcuage, 


Suit of Court and the yearly Rent of one Pound of Cummin Seed, and 


that he entered the Houſe and diſtrained the Goods for three Years 
Rent in Arrear. The Plaintiff replied, that the Houſe' is holden of J. S. 
as of his Manor of B. abſue hoc that it is holden of the Defendant 


Modo et Forma as he has alledged. Iſſue being thereupon joined the Jury 


found, that the Houſe is holden of the Defendant as of his Manor of 4, 


by Homage, Fealty and the yearly Rent of one Pound of Cummin Seed, 
and not otherwiſe. This was | holden to be a Verdict for the Detendant; 
Et per Cur': Notwithſtanding that the Verdict does not agree with the 


Iſſue in the Manner and Form of the Tenure, it finds the Subſtance 


thereof that the Houſe was holden of the Defendant; which, although it 
would not have been x ſufficient Finding in an Action of Replevin, is ſo in 
this Action wherein the Defendant is charged as a Wrong-doer. 5 


Hyper 75. 
Brug is and 


Marui ford. 


The Declaration in an Action upon the Caſe charged the ſpeaking of 
the following Words, There is a great Neſt of Thieves at Pirton, and Sir 


John Brugis is the Maintainer of them, and be is a firong Thief bimſelf. 


The Defendant juſtifled the ſpeaking of other Words, a#/que Tc that he 
ſpake the Words charged Modo et Forma as the Plaintiff has alledged. 


Iſſue being thereupon joined the Jury found, that the Defendant ſpake all 
the Words charged in the Declaration except the Word frong, and af- 


ſeſſed Damages for the Plaintiff. Upon a Motion in Arreſt of Judgment 
it was ſaid, that as all the Words charged are not found the Plaintiff ought 


not to have Judgment; becauſe the Words are not found in Manner 
and Form as he has charged them: But Judgment was after great Argu- 


Cro. Ja. 407. 
Sidenbam and 
Alan. 


ment and Deliberation given for the Plaintiff. | 
In an Action upon the Caſe the Plaintiff charged the ſpeaking of the 
following Words, If Sir John Sidenham might have his Way be would 


kill the King. The Defendant juſtified the ſpeaking of other Words 


- abſque hoc that he ſpake the Words charged Modo et Forma as the Plain- 
tiff has alledged. Iflue being thereupon joined the Jury found, that the 
Defendant ſpake the following Words, I think in my Conſcience if Sir John 

Sidenham might have his Way he would kill the King, 


Haughton J. was of Opinion, that as the Jury have found other 
Words as well as thoſe charged the Verdict is for the Defendant: But Mon- 


tague Ch. J. Croke J. and Dodderidge J. were of Opinion, that as the Words 
. charged are all found, and the other Words found do not alter the Senſe 


or take off the Force of the Words charged, the Verdict is for the Plain- 


tiff; and Judgment was given for him. 


A Writ of Error being brought in the Exchequer Chamber Hobart 


Ch. J. of the Common Pleas, Mynch and Denham were of Opinion, that 
as the Manner and Form of ſpeaking the Words is ſpecially traverſed, 


and they are fiot found to have been ſpoke precifely as they are charged, 


the 
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the Verdict is for the Defendant: But as Tanfield Ch. Bar. Warburton, 
| Bromley and Hutton were of a different Opinion, the Judgment of the 
Court of King's Bench was affirmed, 


(P) Of a Uerdic which varies from the 
_ Iſſue. 1 


1. In the General. 


i 1 is in the general true that a Verdict ought to agree with the 
Iſſue. 5 | 
But a Verdict which does agree in Subſtance with the Iſſue is good, not- 1 . 22”. 
withſtanding that it do vary theretrom in ſome Circumſtance which is | 
immaterial, 15 7 | 

What is ſuch a Matter of Subſtance in an Iſſue as muſt be found by 
the Verdict, will be beſt learned from conſidering the Determinations in 
the different Actions as to this Point, the Principal of which ſhall be mentioned. 


2. In an Action of Aſſumpſit. 


The Plaintiff in an Action of Aſumpſit declared upon a Contract made 2 Roll. Abr. 
by two Perſons. Iſſue being joined upon the Plea of Non Afſumpfit the Jury 797: fl. 49. 
found that the Contract was made by only one of the two. This Verdict was 
holden to be for the Defendants; becaule the Contract found is different from 

that Which is in Inſ-e 35 
In an Action of Aſſump/it the Plaintiff declared that the Defendant was Ce. Flix. 202. 

indebted to him in the Sum of fifty Pounds, which he had aſſumed to ee 2 
pay. The Defendant pleaded Non Afumpſit, and Iſſue was thereupon joined. 
The Jury found that gquoad forty-ſeven Pounds Parcel of the ſaid fifty 
Pounds the Defendant had aſſumed to pay, but they likewiſe found that 
quoad the Reſidue he had not aſſumed. This Verdict was holden to be 
for the Defendant; becauſe the Promiſe found is different from that which 
is in Iſſue. N : | | 

The Plaintiff in an Action of Aſump/it declared upon a Promiſe made 2 Ventr. 151. 
by four Perſons. The Defendants all joined in the Plea of Non Aſumpfit Plaud and 
infra ſex Annos, and Iſſue was thereupon joined. The Jury found that ar wats and 

one of the Defendants had promiſed within ſix Years; but they likewiſe 888 
found that the other three had not. It was holden that as the Jury have 

not found the ſame Promiſe which is in Iſſue the Verdict is for the De- 

fendants; and Judgment was given for them. „ VVL 

In an Action of Aſumpſit the Defendant pleaded that three Judgments Carth. 196. 
had been obtained againſt him as Adminiſtrator to F. S. that theſe Judg- Be and 
ments are all in Force, and that he has Aſſets in his Hands only to the Ki. 

Value of five Shillings which are liable thereto, The Plaintiff replied that 

theſe Judgments are kept in Force by Fraud, and Iſſue was thereupon 
Joined. The Jury found that one of the Judgments was kept in Force 
by Fraud. This was holden to be a Verdict for the Plaintiff; Et per Cur”: 

As the Defendant's Plea is found to be in Part falſe the Plaintiff ought 
to have Judgment. OL: 2 3 SERIE; 

In an Action of Aſſump/it the Plaintiff declared that the Defendant was 2 Roll. At. 
indebted to him in the Sum of twenty Pounds, which he had promiſed 719. pl. 18. 
to pay upon Requeſt. The Defendant pleaded Non Aſſump/it, and Iſſue 
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was thereupon joined. The Jury found that the Defendant was indebted 
to the Plaintiff in the Sum of ten Pounds upon e, Account, and in the 
Sum of ten Pounds upon another Account; but they did not find any ey. 
preſs Promiſe to pay theſe two Sums. This Verdict was holden to be 
bad; becauſe as the Iſſue is upon one expreſs Promiſc, and the Jury have 
found two implied Promiſes, the Variance is in a Matter of Subſtance. 


St 13, In an Action of Aſſumpſit it was alledged in the Declaration, that the 


Gore and Col. Defendant in Conſideration that the Plaintiff would give Credit for certain 
bor pe. Goods to F. S. promiſed to pay for the ſame when he ſhould be, after 
the Delivery of any Goods, thereunto requeſted. The Defendant pleaded 
Non Aſumpſit, and Iſſue was thereupon joined. The Jury found that the 
Defendant did promiſe to pay for Goods which had been ſo delivered to 
F. S. but they did not find that any Requeſt had been made. This Ver. 
dict was holden to be bad; Et per Cur': As no Duty did in this Cafe 


ariſe until a Requeſt was made, the Requeſt is material and ovght to 


have been found. | 


3. In an Aftton upon the Caſe, 


Cro.Eliz.884. The Plaintiff in an Action upon the Caſe declared that the Defendant, 
Gravenor and of whom he had bought two Oxen, had warranted both of them to be ſound, 
A. and he alledged that they were unſound. The Defendant pleaded Not 
guilty, and Iſſue was thereupon joined. The Jury found the Defendant 

guilty as to one of the Oxen and not guilty as to the other. Upon 

a Motion in Arreſt of Judgment it was faid, that as the Iſſue is whether 

the two Oxen warranted to be ſound were unſound, and the Verdict finds 

that only one of them was ſo the Plaintiff ought not to have Judgment: 

But the Plaintiff had Judgment; Et per Cur': As the Action is not in 


is well enough. 


Vaughan and Plaintiff declared, that he was choſen Bailiff of the Borough of A. upon 

. the firſt Day of OFober in a certain Year, which was alledged to be the 

cuſtomary Day for chooſing a Bailiff. The Defendant pleaded Not guilty, 

and Iſſue was thereupon joined. It was proved at the Trial that the Plain- 

tiff was chofen Bailiff upon the twenty-ninth Day of September in the ſame 

Year, and that this is the cuſtomary Day for chooſing a Bailiff, It was 

objected that as the Day which is in this Cafe Parcel of the Cuftom 

is material, the Election proved is a different one from that which is in 

Iſſue, and that for this Reaſon the Plaintiff ought not to have a Verdict: 

But the Objection was over-ruled; and by Holt Ch. J. As the Sub- 

Nance of the Iſſue is whether the Plaintiff was elected according to the 

Cuſtom, and it is proved that he was, it is not material whether the 

Rs Election was upon the preciſe Day mentioned in the Declaration. | 

Co. Ja. 630. In an Action upon the Caſe, in which the Declaration charged the in- 

a, and cloſing of three Acres of Land, the Plaintiff alledged a Right of Common 
Wrnock, x | | 

therein as appurtenant to ſixty Acres of Land, ſixty Acres of Meadow 

and eighty Acres of Paſture, The Defendant pleaded Not guilty, and 

Iſſue was thereupon joined. The Jury found that the Plaintiff had a 

Right of Common in the three Acres of Land as appurtenant to a Meſ- 


ſuage and ninety Acres of Land thereunto belonging, and Judgment was 


given for the Plaintiff. 
A Writ of Error being brought it was aſſigned for Error, that the 


Right of Common found by the Verdict is different from that which is 


in Iſſue: But the Judgment was affirmed; Et per Cur': The Right 
of Common alledged by the Plaintiff is in this Caſe only to 23 
| - ſidere 


this Caſe founded upon the Contract but upon the Deceit the Verdict 


Carth. 28. In an Action upon the Caſe for a falſe Return to a Mandamus the 


1 


—_ 
_ 
—_ 


the Number the Land was eſtimated at; and he alledged that as many 


Uerdict. 
Edered as Matter of Inducement; for the Subſtance of the Iſſue is whe- 
tir a Wrong has been done to the Plaintiff by incloſing. If the Iſſue 
had in this Caſe been whether the Plaintiff's Right of Common be appur- 
tenant to the Land, Meadow and Paſture mentioned in the Declaration 
the Verdict would certainly have been bad: But it is not material upon 
the preſent Iſſue whether the Plaintiff's Right of Common be found pre- 
ciſely as it is alledged. | | . 
An Action upon the Caſe in the Nature of a Conſpiracy being brought 2 Noll. Abr. 
againſt two they both pleaded Not guilty, and Iſſue was thereupon 798: #4. 52. 
Joined. The Jury found one of the Defendants Guilty the other Not 
guilty. This Verdict was holden to be good; becauſe Torts are ſeveral, - 


and this Action is only in the Nature of a Conſpiracy. 


But if a Writ of Conſpiracy be brought againſt two and Iflue be joined 75 
upon the Plea of Not guilty; and the Jury find only one of them guilty, 
the Verdict is bad; becauſe one Perſon can never be guilty of a Con- 
{piracy. _ | 


4. In an Acklon of Covenant, 


The Plaintiff in an Action of Covenant declared that upon the Sale 2 Roll. Abr. 


of certain Land by the Defendant to him, which were eſtimated at a cer- 703. Hicks 


tain Number of Acres, the Defendant covenanted to pay him at the Rate 8 1 
of eleven Pounds by the Acre for as many Acres as ſhould be wanting of 5 9 
Acres were wanting as did at the Rate of eleven Pounds by the Acre 
amount to the Sum of ſeven hundred Pounds. The Defendant pleaded 
that there were not ſo many Acres wanting as did at the Rate of eleven 
Pounds by the Acre amount to this Sum, and Iſſue was thereupon joined. 


The Jury found a general Verdict for the Plaintiff: But they aſſeſſed Da- 
mages only to the Amount of four hundred Pounds. This Verdict was 
objected to as being variant from the Iſſue: But it was holden to be good; 
Et per Cur': As the Deſign of the preſent Action is to recover Damages, 


it was intirely in the Breaſt of the Jury to aſſeſs ſuch as appeared to them 
to be reaſonable. 1 | | 


5. In an Afion of Debt. 


The Plaintiff in an Action of Debt declared for the Sum of twenty- 2 Roll. Abr. 


four Pounds eight Shillings. The Defendant pleaded Nil debet, and Iflue 702. Baugh 


was thereupon joined. The Jury found that the Defendant was indebted and Pb. 


to the Plaintiff in the Sum of twenty-four Pounds; but they likewiſe found 


that he was not indebted to him in the further Sum of eight Shillings. It 


was holden that the Plaintiff ſhould have Judgment; Et per Cur': The 
eight Shillings may have been paid. 


The Plaintiff in an Action of Debt declared for the Sum of twenty 2 Ball. 4br 
Pounds. The Defendant pleaded Nil debet, and thereupon Iſſue was 702. 5l. 3. 


joined. The Jury found that the Defendant was indebted to the Plain- 


tiff in the Sum of forty Pounds. This was holden to be a Verdict for the 


Defendant; becauſe the Debt found is different from that which is in 


Iſſue. | 


But if in an Action of Debt brought againſt an Executor the Plaintiff de- , p,n 44, 
Clare for the Sum of twenty Pounds, and Iſſue be joined upon the Plea 502. p1. 4. 
of no Aﬀets in the Hands the of Defendant; and the Jury find that he 
has Aſſets to the Amount of forty Pounds, the Verdict is for the Plain- 
tiff; for notwithſtanding that it do vary from the Iſſue, the Subſtance of 
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1 


the Iſſue, which is whether the Defendant has Aſſets in his Hands ſufficient 


to ſatisfy the Plaintiff's Debt, is found for the Plaintiff, 


Cro. Ja. 136. In an Action of Debt the Plaintiff declared upon a Bond dated the 


Lane and Ple- 
dall, Mich, 4 


Ja. I. 


Salt. 463. 


twenty-fifth Day of November. The Defendant pleaded Nen eſt fafgum, 


and Iſſue was thereupon joined, The Jury found a Bond dated the fif. 
teenth Day of November. This was holden to be a Verdict for the Plain. 
tiff; becauſe the Subſtance of the Iſſue, which is whether the Bond be 
the Deed of the Defendant, is found for the Plaintiff. 

But it is laid down in a ſubſequent Caſe that the Verdict would in 


Cromwell and ſuch Cafe be for the Defendant ; becauſe the Bond found is not the ſame 


Grunſaen, 
Paſch. 10 V. 


3 


5 Rep. 119. 
Whelpdale's 


Caſe. 


Cro. Fa. 328. 
Wheeler and 
Haydon. 


Dyer 115. 


Anon." 


1 Inft. 282. 
Hob. 53. 


1 Keb. 662. 
Lucas and 


Harlow. 


Bond that is in Iſſue; and the Caſe of Lane and Pledall is in this Caſe ex. 
preſsly denied to be Law, 3 1 | 

It is however in this Caſe laid down, that if the Jury do in ſuch Cafe 
find a Bond dated the ſame Day as the Bond upon which the Action is 
brought is alledged to be dated, the Verdict is for the Plaintiff; notwith- 


ſtanding that they do likewiſe find that the Bond was delivered upon a 


Day different from that on which it is dated. i 
The Plaintiff in an Action of Debt declared upon a Bond made by the 
Defendant. 
upon joined. The Jury found a Bond made by the Defendant and J. ö. 
This was holden to be a Verdict for the Plaintiff; for that as the Defen- 


dant and J. S. did both of them ſeal and deliver the Bond it is the Deed 
of each, and conſequently each of them is anſwerable for the whole 
Money. | 5 
In an Action of Debt for the Penalty given by the Statute for not 


having ſet out Tithes, the Plaintiff declared upon a Leaſe from J. S. of the 
Tithes of the Pariſh of A. for the Term of ſix Years, in Caſe J. S. ſhould 


10 long live and continue to be Parſon of the Pariſh of 4. The Defen- 


dant pleaded Nil Debet, and Iſſue was thereupon joined. The Jury 


found a Leaſe from J. S. of the Tithes of the Pariſh of A. for the Term of 
ſix Years in Caſe F. S. ſhould ſo long live; but they found likewiſe, 
that the Words and continue to be Parſon of the Pariſh of A. were not 


contained in the Leaſe. 

Haughton J. was of Opinion that the Plaintiff ought not to have Judg- 
ment: But the other Juſtices were of a different Opinion; and by them: 
The Leaſe found is in Subſtance the ſame as that which is in Iflue; for 


- notwithſtanding that the Words and continue to be Parſon of rhe Pariſh if 


A. be not contained in it they are implied therein. It was moreover ſaid 
that the Leaſe is in this Caſe only Matter of Inducement, the not having 


| ſet out the Tithes being the Gift of the Action; for which Reaſon 25 


enough is found to ſhew that the Tithes were not ſet out, and that the 
Plaintiff had a Right thereto, he ought to have Judgment. 5 

In an Action of Debt upon a Bond conditioned for the Performance 
of certain Covenants in an Indenture, the Breach aſſigned by the Plaintiff 
was the having cut down twenty Trees, The Detendant pleaded that 
he had not cut down twenty Trees, and Iſſue was thereupon joined. The 


Jury found that the Defendant had not cut down twenty Trees; but they 


found likewiſe that he had cut down ten, This was holden to be a Ver- 


dict for the Plaintiff; Et per Cur': Although the Verdict do vary from 


the Iſſue; yet as enough is thereby found to make the Defendant 


liable to the Penalty of his Bond the Plaintiff ought to have Judg- 


ment. 1 3 
The Defendant in an Action of Debt pleaded Payment of the Money 


at A. Iſſue being thereupon joined the Jury found that the Money was 


paid at B. This was holden to be a Verdict for the Defendant; for that 


as the Payment of the Money is in this Caſe the Subſtance of the Iſſue, 
it is not material where it was paid. . 


6.1 


The Defendant pleaded Non eſt fadlum, and Iſſue was there. 


"5 


WR 
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6. In an Ejetment, 


The Plaintiff in an Ejectment declared upon a Leak from two Perſons, 2 Roll. Arr. 
and Iſſue was thereupon Joined. The Jury found that the Leſſors of 719. pl. 25. 
che Plaintiff were Tenants in Common. This was holden to be a Verdict 
for the Defendant; for that as only one Leaſe is declared upon and the 
Verdict does virtually find two, the Eſtates of Tenants in Common being 
ſeveral, the Variance is in a Matter of Subſtance. | 

But it is ſaid that if the Jury had found that the Leſſors of the Plain- 
tiff were Coparceners, the Verdict would have been for the Plaintiff ; be- 
cauſe as two Coparceners make only one Heir, their Leaſe is as much 
one Leaſe as the Leaſe of two Joint-tenants is. 

If the Plaintiff in an Ejectment declare upon a Leaſe for a Term of : Roll Abr. 
Years made at a Day certain, the Term demiſed by which is to commence 704. #4. 20. 


immediately, and the Jury find a Leaſe tor the ſame Term made at an- 


other Day, the Verdict is for the Defendant, the Variance being in a Mat- 


ter of Subſtance. 


But if the Plaintiff in an Ejectment declare upon a Leaſe for a Term 2 Rell. Abr. 


of Years made the firſt Day of May in a certain Year, the Term demiſed 704. fl. 119. 


by which is to commence at the Michaelmas Day following, and the Jury 

find a Leaſe for the ſame Term made the firſt Day of June in the ſame 

Year, the Term demiſed by which is to commence at the Michaelmas 

Day following, the Verdict is for the Plaintiff; for it is not material upon 

what Day the Leaie was in ſuch Caſe made, provided that it was made 

defore the Day on which the Term was to commence. 

If the Plaintiff in an Ejectment declare upon a Leaſe of twenty Acres Dali if. 105 

of Land, and the Defendant who pleads guilty be found guilty as to ten 

Acres, the Verdict is good. 


But it is in this Caſe aid that if the Defendant had pleaded Non 


demiſit inſtead of Not guilty, and Iſſue had been thereupon joined, 


and the Verdict had found a Leaſe of only ten Acres, it would have 
been bad. 


It is indeed in a ſubſequent Caſe laid down, that the Plaintiff would in 2 | Boll. Abr. 


2 ſuch Caſe be intitled to Judgment as to ten Acres notwithſtanding that 703. Brown 
E Iſſue was joined upon the Plea of n _ t. and Meredith, 


Paſch. 43 
| Elix. 
But in a ſtill later Caſe it is laid down that the Plaintiff would not in 2 Roll. Ar. 
ſuch Caſe be entitled to Judgment; for that as the Leaſe found is not 720. Bre 


. 0 220 . 828 8 1 4 and Elli ts, 
that on which Iſſue is joined the Variance is in a Matter of Subſtance. | Pajeb. 3 Jan. 


If the Plaintiff i in an Ejectment declare upon a Leaſe of a whole Houſe, 2 f/. Ale. 
and Iſſue be joined upon the Plea Not guilty, and the Jury find that 704. fl. 2g. 


| Part of the Houſe is built upon the Land of the Defendant, he ſhall 25 268. 


have Judgment for the ſuch Part. 83. 

The Plaintiff in an Ejectment declared upon a Leaſe of a hundred A Eliz.13. 
Acres of Land. The Defendant pleaded Not guilty, and Iſſue was there- © and Rand, 
upon joined. The Jury found the Defendant Guilty as to forty Acres, 
and as to the Reſidue that he was Not guilty. This Verdict was hoiden 


to be good. 


The Plaintiff in an Ejectment declared upon a Leaſe of a fourth Part 1 Sid. 220. 
of a fifth Part of a Field. The Jury found the Defendant guilty as to Ablett and 
only a third Part of a fourth Part of a fifth Part. The Verdict was in inner. 
this Caſe holden to be good; Et per Cur': The Jury may always find the 
Defendant guilty as to ſo much as the Plaintiff proves a Title to. 


Vor. V. | 3 4 K | 2 EE . 4 
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But the Reporter does in this Caſe ſubjoin a Query, in what Manner 
the Writ of Poſſeſſion is in ſuch Caſe to be executed? 

IMS. Rep. The Plaintiff in an Ejectment declared upon a Leaſe of a Moiety of 
2 * certain Premiſſes which were Gavel-Kkind. The Jury found the Defen. 
ps 45 Fg dant guilty as to only a third Part of the Premiſſes. In order to arre( 
B. R. the Judgment it was ſaid that this Verdict is bad, becauſe it does not 
find the Defendant guilty as to all that the Plaintiff has declared for: But 
the Rule for arreſting the Judgment was diſcharged; and by Lord Mayſ: 

Fel Ch. J. there ſeems to be no ſound Reaſon why the Plaintiff in Fiel. 

ment ſhould not recover that Part of what he has declared for to which 

he proves a Title; and it is laid down in 1 Sid. 229. that he may recover 


Tuck rt 
Latch 61. If an Ejectment be brought againſt Baron and Feme, and only one of 
Hems and them be found guilty the Verdict is good. | LET ol 


Stroud. 
7. In an Ation of Replevin. 


Co. Eli. 799. The Defendant in an Action of Replevin alledged that the Plaintif 
| = oy held of bim by Fealty, ſuit of Court and the yearly Rent of three Shi]. 
T.. 148. lings and four Pence; and he avowed the taking for Rent in Arrear, The 
ne #* Plaintiff traverſed the holding alledged by the Defendant, and Iſſue was 
thereupon joined. The Jury found that the Plaintiff held of the Defen- 
dant by Fealty and the yearly Rent of three Shillings and four Pence; 
but that he did not hold by ſuit of Court. This was holden to be a Ver- 
dict for the Plaintiff; becauſe the whole of the Tenure alledged by the 
Avowant, every Part of which is material in an Action of Replevin, i; 
not found. 1 e e 
Hob. v2. Pope In an Action of Replevin the Defendant, a Commoner, avowed the 
and Skinner. taking of the Cattle Damage: feaſant upon the eleventh Day of April in a 
Certain Year. The Plaintiff replied that Williams, another Commoner, had 
upon the thirtieth Day of March in the ſame Year demiſed his Right of 
Common to the Plaintiff, to be holden by him from the twenty-fifth Day 
of the ſaid March for one Year, The Defendant traverſed this Demiſe, 
and Iſſue was thereupon joined. The Jury found a Demiſe from Wil 
liams to the Plaintiff made the twenty-fifth Day of March in the ſame 
Year, by which Williams had demiſed his Right of Common to the Plain- 
tiff for one Year from thence next enſuing. In order to arreſt the Judg- 
ment it was ſaid that the Demiſe found is diflerent from that which is 
in Iſſue: But Judgment was given for the Plaintiff; Et per Cur': The 
Subſtance of the Iſſue, which is whether the Plaintiff had at the Time of 
taking the Diſtreſs a Right of Common under a Demiſe from Williams, 
is found for him; and the Day of making the Demiſe is not in this Caſe 
material. | | 1 | 
But the Reporter adds that if the Jury had found that the Plaintiff had 
a Right of Common in any other Way than under a Demiſe from Wi 
liams, the Verdict would have been bad. | 
5 Rep. 78. The Defendant in an Action of Replevin avowed the taking of the 
Gray's Cafe. Cattle Damage-feaſant. In Bar of this Avowry the Plaintiff preſcribed for 
a Right of Common. Iſſue being thereupon joined the Jury found that 
the Plaintiff had a Right of Common; but they likewiſe found that he 
ought to pay yearly for the ſame a Hen and five Eggs. This was 
holden to be a Verdict for the Plaintiff; for that as the Pay ment is not in 
this Caſe Parcel of the Preſcription, but a collateral Recompence tor 
which the Perſon to whom it is due has a Remedy, it was not neceſſary 
for the Plaintiff to ſhew that he was liable to ſuch Payment, his Title to 
tne Right of Common claimed being complete without ſe doing. 
5 


But 
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hunt it is added that if the Jury had found that the Plaintiff had a 
Right of Common upon paying of a Hen and five Eggs, the Verdict would 
have been for the Defendant; becauſe as the Payment is in ſuch Caſe 
parcel of the Preſcription the Plaintiffs would not, if he had omitted to 
ſet this out, have ſhewn a complete Title to the Right of Common 
by him claimed. 5 


4. In an Aﬀion of Treſpaſs. 


In an Ackion of Treſpaſs the Plaintiff declared ſor the threſhing and 2 Nell. Air. 
carrying away of twenty Buſhels of Barley. The Defendant pleaded Not 703. #4 15. 
guilty, and thereupon Iſſue was joined. The Jury tound the Defendant 
guilty only of carrying away the Barley. This was holden to be a Verdict 
for the Plaintiff; for Torts are ſeveral, and the carrying away of the Bar- 
ley was a Tort for which the Plaintiff is juſtly intitled to recover 
Damages. es - 8 53 | 

In an Action of Treſpaſs the Plaintiff declared for the breaking and ooo Fong 
entering of his Cloſe. The Defendant pleaded Not guilty, and Iſſue was , py 4. 
thereupon joined. The Jury found the Treſpaſs, and that one Acre of 503. zl. 10. 

the Cloſe was in the Poſſeſſion of the Plaintiff: But they likewiſe found 
that a large Part of the Cloſe was in the Poſſeſſion of the Defendant, and 
that a ſtill larger Part was in the Poſſeſſion of J. S. This was holden to 
be a Verdict for the Plaintiff: Et per Cur': As the Treſpaſs is found and 
that Part of the Cloſe was in the Poſſeſſion of the Plaintiff, he is intitled 
to recover Damages. „ 3 nb 
In an Action of Treſpaſs the Plaintiff declared for the breaking of his Ce. Ja. 562. 
| Cloſe, and for the eating of his Graſs with divers Cattle, ſcilicet with ne 
| Horſes, Oxen and Cows. The Defendant pleaded Not guilty, and Iflue : 
was thereupon joined. The Jury found the Defendant guilty of breaking 
the Cloſe of the Plaintiff and eating his Graſs with divers Beaſts; and 
Judgment was given for the Plaintiff, A Writ of Error being brought 
it was aſſigned for Error, that it is not found that the Graſs was eaten 
by Beaſts of any one of the Kinds mentioned in the Declaration ; but the 
Judgment was affirmed ; Ft per Cur': The Subſtance of the Iſſue, which 
is whether the Graſs of the Plaintiff was eaten by divers Beaſts of the De- 
fendant, is found; and it is not material of what Kind the Beaſts were. 

In an Action of Treſpaſs brought againſt J. S. and J. N. the Plaintiff de- C.. . 134. 
clared for the taking of his Gun. The Defendant J. S. pleaded that Marler and 
the Plaintiff made an Aſſault upon A. B. with the Gun, and that there- Hliſße and 

upon he in order to keep the Peace and preſerve the Life of A. B. took another. 
the Gun. The Defendant 7. N. pleaded Not guilty. Iſſues being joined 
upon both Pleas the Jury found the Iſſue upon his Plea for J. S. But they 
found J. N. Guilty. In order to arreſt the Judgment againſt J. N. it 

was ſaid that as the firſt Iſſue is found for J. S. there ought not to 
be Judgment againſt F. N. But Judgment was given againſt him; 

Et per Cur: As J. N. is found guilty the Court, rather than ſuffer 
him to avail himſelf of the Plea of Juſtification found for FJ. S. will in- 
tend that the taking of the Gun was at another Time and without ſuff- 
cient Cauſe. . „ : 
hut it is in this Caſe laid down that if J. S. had pleaded a Gift of the 
Sun by the Plaintiff, and F. N. had pleaded Not guilty ; and the Iſſue 
upon the Plea of F. S. had been found for him there could not have been 
Judgment againſt F. N. notwithſtanding that the Iſſue upon the Plea of 
Not guilty had been found againſt him; becauſe it would then have 
appeared to the Court, from the finding of the Iſſue upon the Plea of J. &. 
that the Plaintiff had no Cauſe of Action. Hel. 54. the 


And the ſame Doctrine is laid down in another Caſe. 8 
- _— In another there 
8 cited, 


— Cw. dt... 


a | 
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9. In ſome other Aﬀtons, 


B-s. Verd. pl. In an Action of Account the Defendant pleaded that he had accounted 
99. before F. S. and F. N. Auditors aſſigned by the Plaintiff, Iſſue being 
thereupon joined the Jury found that the Defendant had accounted be- 
fore J. S. only. This yas holden to be a Verdict for the Defendant; be- 
cauſe the Subſtance of the Iſſue, which is whether he has accounted to any 

Auditor aſſigned by the Plaintiff, is found for him. 5 
In an Aſſize of Darrein Preſentment the Demandant alledged that the 
Avoidance of the Church was by the Deprivation of the laſt Incumbent. 
Iſſue being thereupon joined the Jury found that the Avoidance of the 
Church was by the Death of the laſt Incumbent. This was holden to be 
a Verdict for the Demandant; for that the Avoidance of the Church is 
the Subſtance of the Iſſue, the Manner of avoiding being only a Cir- 
cumſtance. „5 5 
Ney 93. Die- In a Writ of ſecond Deliverance the Plaintiff made Title under a Deed 
ter and Mol- Of Feoffment made to A. and B. to his Uſe. The Defendant traverſed 
5 that the ſaid Deed of Feoffment was to the Uſe of the Plaintiff, and Iſſue 
was thereupon joined. The Jury found a Deed of Feoffment made to 
A. B. and C. to the Uſe of the Plaintiff. This was holden to be a Ver- 
dict for the Plaintiff; Ez per Cur': The Subſtance of the Iſſue in this Caſe 
is whether any Deed of Feoffment was made to the Uſe of the Plaintiff; 
and as it is found that one was made, it is not material whether the Num- 
ber of the Feoffees was two or three. | | RE 
In Prohibition the Plaintiff alledged a Modus. The Defendant pleaded 
that there is no Modus as the Plaintiff has alledged. Iflue being there- 
upon joined the Jury found a Modus different from that alledged by the 
Plaintiff. Hereupon a Conſultation was prayed by the Defendant: But 
it was holden that none ſhould be granted; Et per Cur*: As the Jury 
have found that there is a Modus, the Defendant ought not to be ſuffered 
to ſue in the Spiritual Court for Tithes in Kind. | | 


i Jud. 282. 


1 Venty, 32. 
Auon. 


Brown Meth, 
e uſuriouſly. The Defendant pleaded that he had not taken the ſaid twenty 
Pounds uſuriouſly. Iſſue being thereupon joined the Jury found that the 
Defendant had taken ten Pounds uſuriouſly, This was holden to be a Ver- 

dict for the Defendant. | . . 
But it may be inferred from the following Caſe, that if the Defendant 
had in this Caſe pleaded Not guilty, and the Jury had found that he had 
taken only ten Pounds uſuriouſly, the Verdict would have been for the 
Plaintiff. | des e 
2 Roll. Abr. In an Information againſt J. S. and J. NM. the Plaintiff charged the en- 
707. 5. 48. groſſing of a thouſand Quarters of Corn. The Defendants both pleaded 
p Not guilty. Iſſue being thereupon joined the Jury found that FJ. S. had 
engroſſed ſeven hundred Quarters of Corn. The other Defendant J. NM. 


was found Not guilty. It was holden that the Plaintiff ſhould have 
Judgment againſt J. S. becauſe the Information is in this Caſe founded 


upon a Tort, and Torts are ſeveral, 


10. Jn an Jndifment. 
1 Iiſt. 282, Notwithſtanding that an IndiAment for Murder do charge the Killing 


guilty of only Manſlaughter ; for the Killing is in ſuch Caſe the Subſtance 
of the Iſſue, the Malice being no more than a Circumſtance. 


In an Information the Plaintiff charged the taking of twenty Pounds 


to have been of Malice afore-thought the Jury. may find the Prifoner 
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LE 


of Homicide by Stabbing, one upon the Statute agair{t Stabbing, the other 
for Murder, that in Caſe the Evidence be not ſufficient to convict the 
Priſoner upon the former Indictment, he may be convicted upon the lat- 
ter of Manſlaughter at the Common Law. 


But it is in other Books laid down, that the Perſon indicted upon the H. P. C. 58. 
Statute againſt Stabbing may upon this Indictment be found guilty of Man-! Jo. 433. 


laughter at the Common Law: For that the Killing is in ſuch Caſe the 
Subſtance of the Iflue. 


1. 


It was charged in an Indictment for Murder that Mackally the Priſo- 9 K, 63, 


b ; j int did feloniouſly wound Richard Fell, and that he died of the Wound. 


The Jury found that Mackally did give a wound to Richard Fell, toge- 
ther with all the Circumſtances which attended the giving of it, and that he 


died of the Wound; and they concluded their Verdict with ſaying, that 


if upon the whole Matter the Court ſhall be of Opinion that the Killing 
was Murder, then they find Mackally guilty of Murder in the Manner it 
is Charged in the Indictment. An Exception was taken, that as the Jury 


9. Maca 


4˙7 Caſe. 


had not found that Mackally did feloniouſly wound Richard Fell the Court 


cannot adjudge that the Wounding was felonious: But the Exception 
was not allowed; Et per Cur': The Jury may in any Caſe find the Fact 


with its Circumſtances, and ſubmit the Law thereupon ariſing to the Con- 


ſideration of the Court. In the preſent Caſe however the Jury have vir- 
tually found that the Wounding was felonious; for as they ſay that if 
upon the whole Matter the Court ſhall be of Opinion that the Killing was 
Murder then they find Mackally guilty of Murder as it is charged in the 
Indictment, and the Court have adjudged that the Killing was Murder, 
the Jury have found him guilty of Murder in the Manner ic is charged 
in the Indictment; and it is therein charged that the Wounding was 
telonious. | | 5 | 


— 


() Of a Verdict which does not find the 


Matter in Illue with pꝛoper Certainty, 


i a Verdict do not find the Matter in Iſſue with proper Certainty it 
J is bad; becauſe there is not a ſufficient Foundation for the Court to 
give Judgment upon ſuch Verdict, | es 

In an Ejectment for a whole Meſſuage the Jury found the Defendant 


= guilty as to ſo much of the Meſſuage as ſtands upon a certain Bank, It 


was holden that this Verdict was bad for Uncertainty, for that although a 
Verdict which finds the Defendant guilty as to only Part of what is de- 


© manded in Ejectment may be good, it can only be ſo when the Defen- 


dant is found guilty as to a certain Part; becauſe if the Verdict do not 


Mar. 97. 
Tuxon and 


Andraws, © 


find ſomething in Certainty the Court cannot give Judgment; for the 


a - - 2 3 
Maxim is Operter quod res certa deducatur in Judicium. 


In a Writ of Dower the Defendant pleaded that the Huſband of the 
Demandant was never ſeiſed of certain Premiſſes out of which ſhe de- 
manded Dower. Iſſue being thereupon joined the Jury found that the 
Huſband was ſeiſed of the Premiſſes, except ſo much thereof as be- 
longed to J. S. This Verdict was holden to be bad; becauſe as it does 
not appear what Part of the Premiſſes did belong to J. S. the Court can- 
not tell of how much to give Judgment. 


2 Roll. Aby. 
694. U. l. 2. 


In an Aſſize the Demand was of an Arrear of a Rent- charge of twenty c, Car. $21; 


Pounds deviſed to the Demandant, The Jury found that the Rent-charge Morris and 
Vol. V. | 4 L Mas Prince, 


313 


It is ſaid to be uſual to prefer two Indictments againſt a Perſon guilty F. 299. 
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was in Arrear for the Term of thirty Years; but they did not find when 


the Deviſor died. This Verdict was upon a Writ of Error holden to be 


bad; becauſe as the Time of the Deviſor's Death is not found, it does ng: 
appear at what Time the thirty Years for which the Rent-charge is found 
to be in Arrear ended. | | 
In an Action of Debt the Plaintiff declared for divers diſtin& Sums of 
Money amounting in the whole to forty Pounds. Iſſue being joined upon 
the Plea of Nil Debet the Jury found that the Defendant is indebted 9 
the Plaintiff in the Sum of thirty Pounds, but that the Reſidue of the 
forty Pounds is not due to the Plaintiff, and Judgment was given for th. 
Plaintiff, Upon a Writ of Error it was holden, that as the Verdict doc; 


not find in which of the particular Sums the Defendant is indebted to th, 


Plaintiff he ought not to have had Judgment; becauſe as it is incertain for 
which of the Sums the Judgment was given, the Defendant can never 
know how to plead this Judgment in Bar in Caſe another Action ſhoul4 
be brought; and the Judgment was reverſed, _ 9 q 

It appears from the Caſes already cited that the Verdicts therein were 


holden to be bad, becauſe they were uncertain as to ſomething which 
was material to the very Giſt of the Action. 


And it may be inferred from the two following Caſes, that if the 
Thing as to which a Verdict is uncertain be not eſſential to the Action, 


the Verdict is notwithſtanding ſuch Uncertainty good. | 


In an Action of Treſpaſs Quare clauſum fregit the Declaration charged 
that the Treſpaſs was committed in a certain Acre of Land, of which the 
Abuttals were ſet forth. Iſſue being joined upon the Plea of Not guilty 


the Jury found the Defendant guilty of a Treſpaſs in one Half of this | 


Acre, and aſſeſſed Damages for the Plaintiff: But they did not find in which 
Half the Treſpaſs was committed. This Verdict was holden to be cer 


| tain enough; Ft per Cur': As Damages are to be recovered in this Ac. 
tion and not the Land itſelf, the Plaintiff may recover Damages for a 


Treſpaſs in one Half of the Acre, and it is not material in which Half 
it was committed. | | . : 

In an Action of Debt brought upon the 1 Fa. 1. c. 22. for felling 
Oaks at a Time by this Statute prohibited Not guilty was pleaded, and 
Iſſue was thereupon joined. The Jury found that the Defendant had fel- 


led ten Oaks, and that the Value of each was ſix Shillings and eight 


Pence. Upon a Motion in Arreſt of Judgment it was ſaid that the Ver- 
dict is bad; becauſe the Jury have not added the Sums together and 


found a preciſe Sum: But it was holden to be good; Et per Cur*: If the 


Defendant had pleaded Ni! Debet the Verdict would have been bad for 


want of having found a preciſe Sum to be due: But as it is not neceſſary 


that a preciſe Sum ſhould be ound where the Plea in an Action of Debt 


is Not guilty, the Verdict is good. 


An Indictment was found againſt a-Perſon for having exerciſed a Trade 


unlawfully for the Space of three Months, from a Day certain to a Day 
certain. Iſſue being joined upon the Plea of Not guilty the Defendant 
was found guilty as to one Month without ſaying which, and Not guilty 


as to the two other Months. Upon a Motion in Arreſt of Judgment it 


was ſaid, that as it does not appear for which of the three Months the 
Defendant is found guilty he cannot plead a Conviction upon this Indict- 
ment in Bar of another Indictment for the ſame Offence: But the Verdict 
was holden to be certain enough; Et per Cur': If another Indictment 
ſhould be found againſt the Defendant, he may plead a Conviction upon 
this Indictment for one Month with a Traverſe: of his having been guilty 
any other Month in Bar thereof. 
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Verdict. 315 


(R) Of a Verdict which does not find the 
Matter in Iſlue erpzeſsly. 


F the Matter in Iſſue be not found expreſsly the Verdict is bad; ic 

not being ſufficient for the Jury to find either Evidence or Circum- 
ſtances from which the Court may very fairly infer the Matter that is 
in Iſſue. 3 | 

The Matter in Iſſue was whether J. S. had reſigned a certain Benefice N 147. 
to a certain Biſhop. The Jury found an Inſtrument under the Seal of the _ 25 
Biſhop, upon which there was an Endorſement that 7. S. had reſigned 
the Benefice to him, and that he had accepted the Reſignation. This Ver- 


dict was holden to be bad; becauſe it does not find expreſsly that J. S. had 
reſigned the Benefice, 


An Eſtate having been granted by. Copy of Court Roll to three Perſons 2 Noll. Abr. : 


for their Lives, the Matter in Iſſue was whether a Heriot was by the 693. S. 2. 1. 
Cuſtom of the Manor due upon the Death of one of the three. The 
Jury found that the Cuſtom of the Manor did not warrant the granting 
of an Eſtate for three Lives. This Verdict was holden to be bad; be- 
cauſe it only finds argumentatively that a Heriot ought not in the preſent 
Caſe to be paid; whereas it is the Duty of a Jury to find the Matter in 
Iſſue expreſsly. „„ : 5 
If the Matter in Iſſue be whether an Eſtate may by the Cuſtom of the 2 Roll. Abr. 
Manor be granted by Copy of Court Roll for two Lives, and the Jury 693. S. 2. 2. 


find that an Eſtate may by the Cuſtom of the Manor be granted for three 


Lives, the Verdict is bad; becauſe it is only argumentative to ſay, that 
in as much as a greater Eſtate may by the Cuſtom of the Manor be 


granted a Leſſor one may. 


In an Action of Aſumpſit the Plaintiff declared, that the Defendant in 2 Rell. Air. 
Conſideration of four Pence promiſed to give the Plaintiff forty Pounds. 695. N. 6. 


Iſſue being joined upon the Plea of Non Aſſumpſit the Jury found a ſpe- 


cial Verdict in theſe Words, If the Law will that the Jury ſhall give Da- 

mages to the Amount of forty Pounds, then they aſſeſs Damages to 

that Amount: But if the Law will that the Jury may give Damages as 

they pleaſe, then they aſſeſs Damages to the Amount of three Pounds. 

and no more. This Verdict was holden to be bad, and a Yenire facias de 

2 9 7 awarded, becauſe the Jury have not aſſeſſed any Damages ex- 

preſsly. _ 

If the Matter in Iſſue be whether a certain Thing is fraudulent, the Cs. Car. 550, 

Court will never conclude that it is ſo, however ſtrong the Circumſtances % and 

of Fraud found by the Jury are. 5 FROG: 
In an Action of Trover, where the Matter in Iſſue always is whether 2 Mod. 244, 

the Defendant is guilty of a Converſion, the Court will never intend that **3 3 

he is, unleſs this be expreſsly found, however ſtrongly the Circumſtances 10 Rep. 92 

found by the Jury do tend to ſhew him guilty of a Converſion. | / 

In a criminal Caſe, where the Conſequence of a Verdict may be cor- 12 Med. 628. 

poral Puniſhment, the Court will never, unleſs it be expreſsly found that Ver and Plum. 

the Defendant is guilty, infer from any Evidence or Circumſtance found““ 

by the Jury that he is ſo, 
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(5) Ok a Uerdict which finds ſome Matter in 
a Fozeign County, 


Bro. Attaint, FF the Venue in an Action for a tranſitory Treſpaſs be laid in the County 


pl. 104. of A. a Jury of the County of A. may find a Verdict in ſuch Action; not- 
' withſtanding it appear in Evidence that the Treſpaſs was committed in 
the County of B. But it is ſaid that they are not in ſuch Caſe bound to 

find a Verdict. „ 


ene preſsly denied to be Law; and it is in the latter laid down, that although 
Caſe, a Venue muſt in every Action be laid in ſome Place the Place is not ma- 


terial in an Action for a tranſitory Treſpaſs; and that the Jury of the 
County where the Venue in an Action for ſuch Treſpaſs is laid are bound, 
under the Penalty of an Attaint, to find the Defendant guilty, although 
itt appear in Evidence that the Trefpaſs was committed in another County, 
Ibid, In an Action of Debt againſt an Executor he pleaded Plene Adminiſtra- 
vit. The Plaintiff replied that he had Aﬀets at Exeter in the County of 
Devon. Iſſue being thereupon joined the Jury found that the Defen- 
dant had Aſſets in Ireland. This was holden to be a Verdict for the Plain- 
tiff; Et per Cur': It is uſual for Merchants to have the greateſt Part of 
their Goods in Foreign Parts, and God forbid that theſe ſhould not be 
liable to their Debts in England. EI | 8 


Bro. Verd. pl, It is in the general true that the Jury ought to find every local Matter 


Bo. in its proper County. 

2 Roll. Abr. ets 15 | | 
688. M. pl. 1. 3 | | | | 
6 Rep. 47. But if an Action be brought for a local Matter in the County of A. 
| 8 and the Defendant do by pleading a Releaſe in the County of B. make 
Cafe. 


5 the Iſſue concerning the Validi eleaſe in tt 
BY Da neceſſary to try the Iflue concerning idity of the Releaſe in the 


Jl. 53. Pl. 103. County of B. the Jury of the County of B. may aſſeſs Damages for the 


| 3:0. Trial, local Matter in the County of A. Quia multa conceduntur per obliquum 


pl. bh, gue non conceduntur per directum. 
2 Roll. Abr. „„ | 


687: fl. If in an Action brought in the County of A. the general Iflue be 


pleaded, the Jury of the County of A. may find a local Matter in any 
other County, provided ſuch Matter be incidental to the Iſſue joined 
in the County of A. 1 „ | | 
2 Roll. Ar. In an Action of Debt brought upon the Statute againſt bargaining for 
688. Pike and pretended Titles the Bargain was alledged to have been made in the 
Heſſen, County of Norfolk; but the Land bargained for was in the County of Suf- 
3 Leon. 233. folk. The Defendant pleaded Nil Debet, and Iflue was thereupon joined. 
It was holden that the Jury of the County of Norfolk who tried this Iſſue 


might find the Value of the Land in the County of Suffolk, becauſe this 
is incidental thereto. 5 | 


6 Reb 47. If in an Action of Debt brought in the County of A. againſt an Heir 


Dow#dale's he plead Riens per Deſcent, and Iſſue be thereupon joined, the Jury may 


Caſe, find Aſſets per Deſcent in any County, becauſe all Aſſets per Deſcent are in 
ſuch Caſe incidental to the Iſſue. 25 - 


Bro. Damage, In an Action of Detinet brought for a Releaſe made in the County of 
l. 87. A. the Plaintiff alledged, that by Reaſon of the Detention of the Releaſe 
Jerk. 20. pl. he loſt Lands in the County of B. The Defendant pleaded Non Delinel, 
$2: and Iſſue was thereupon joined. It was holden that the Jury of che 


2 


County of A. who tried this Iſſue might aſſeſs Damages to the Value of 


the Land; for that as the Loſs thereof is laid in Aggravation of Damages 
it is incidental to the Iſſue, p And 


The latter Part of the Doctrine of this Caſe is in a ſubſequent one ex- 
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And there ſeems to be good Reaſon that the Jury who. try the ue . Abr. | | 
mould in every Caſe aſſeſs Damages for a Matter in a Foreign County 08: L. 7, 3. 
Which is laid in Aggravation of Damages, notwithſtanding that ſuch | | l 
E Matter be local; for otherwiſe a Writ muſt go to a Jury of the Foreign 
County to inquire of the Damages in ſuch County; which would not be 
= Aſo proper, becauſe a Jury are not liable to an Attaint for a Verdict found | | 
upon a Writ of Enquiry. | | | 
3 If an Action be brought i in an inferice Cr, the Jury by whom the | 
F Tſe in ſuch Action is tried may find any Thing that is incidental thereto, | ; 

although it ariſe out of the Juriſdiction of ſuch Court. | | | 9 
An Action of Debt was brought in an inferior Court againſt J. S. as Cre. Fa. o | 
Heir to J. V. The Defendant pleaded Riens per Deſcent, and Iſſue was Bourn and 
thereupon joined, The Jury found Aﬀets out of the Juriſdiction of che ang q 
Court, and the Plaintiff had Judgment. A Writ of Error being brought . 
it was aſſigned for Error, that the Jury had no Power to find Aſſets out þ 
of the Juriſdiction of the Court: But the Judgment was affirmed ; Et per | 
Cur*: As the Matter found out of the Joriſdiction of the Court is inci- — 
dental to the Iſſue the Verdict is good. j 

In an Action apon the Caſe for Words brought in an inferior Court Co. Car. 570. 
the Plaintiff alledged, that by Reaſon of the ſpeaking of the Words he /r:/:nd ard 
loſt Cuſtomers at a Place out of the Juriſdiction of the Court. The De- Lc. 
fendant pleaded Not guilty, and Iſſue was thereupon joined. The Jury 
found a Verdict for the Plaintiff, and aſſeſſed Damages to the Amount of 
one hundred Marks; and Judgment was given for the Plaintiff. A Writ -M 

of Error being brought it was aſſigned for Error, that the Jury have aſ- | | 
ſeſſed Damages for a Matter arifing out of the Juriſdiftion of the Court = 
which they had no Power to do: But the Judgment was affirmed ; El per 0 — 
Cur': It is very true, that the Jury by whom an Iſſue is tried in an in- 
ferior Juriſdiction cannot find any original Matter which did not ariſe in 
ſuch Juriſdiction: But the Verdict is in the preſent Caſe good; becauſe as i 
the Matter found out of the Juriſdiction of the Court is laid in Aggra- | 
vation of Damages, it is incidental to the Iſſue. 

It is a ſettled Rule of Law that a Jury cannot find a Perſon indicted 6 Rep. 17. 9 
for an Offence guilty in any other County except that wherein the Of- Dowdale's | e Ir 
fence was committed; for the Maxim is Ubi quis delinguit ibi punietur. © | : | : 

But if J. S. who has ſtolen Goods in the County of A. carry them H. P. C. 6 185 | 

into the County of B. he may be found guilty of Larceny in the Sun Hows, bg. | 5 | 
ty © | | 

Nor is this Caſe, however i it may at firſt Bluſh ſeem to be ſo, an Ex- H. P. C. 69. 5 
ception to the general Rule of Law; for as the legal Poſſeſſion of as well ' Havi. 89. Ne 1 
as the Property in Goods ſtolen does notwithſtanding the felonious taking „„ \| 
continue in the Perſon from whom they were taken, every Moment's Con- 1 | i 
tinuance of the illegal Poſſeſſion obtained by the Thief is as much a felo- **Vk | 
nious taking as the firſt taking was; and conſequently he does by conti- | | 
nuing the illegal Poſſeſſion of the Goods in the County of B. become 
guilty of Larceny in this — 


0 Of a Uerdict which is contrary: 1 to fome | 
Matter of Necozd. | 1 


; ERV Verdict which is contrary to Matter of Record is ſo far Bro. Verd. 57. 
| 3 as it is thereto contrary bad; becauſe more Credit is to be given to 96. 
| tne Record than to the Verdict. | 


* 


318 ER, 1 Uerditt. 


If the Jury find contrary in one Action to what one of the Parties to th * 
Action has admitted or confeſſed in another Action, the Verdict is gy 
tanto void, becauſe it is a Finding contrary to Matter of Record. 
Palm. 20. To a Scire facias brought againſt F. §. as Heir to his Father, upon 3 
Craauley's Caſe Recognizance entered into by his Father, he pleaded Riens per Deſcent. 
chere cited. Iſſue being thereupon joined the Jury found Aſſets; and the Plaintiff had 
7 _ Rep. Execution of the Land found to be Aſſets. An Ejectment being after. 
+49: wards brought by 7. $. in order to recover the Poſſeſſion of this Land, 
| the Jury found that the Land did not deſcend to F..S. as Heir to his Fa. 
ther; but that it came to him upon the Death of his Father as Donee in 
Tail. This Verdict was . holden to be bad; becauſe it is .contrary to the 
Verdict in the Scire facias, by which it is found that the Land did deſcend 
to J. S. as Heir to his Father. EA : 
1 Rel. Rep. It is in one Book laid down generally, that if a Verdict has been 
443. Crawley found againſt Tenant in Tail the Iſſue in Tail can never falſify the 
| :and Morton. Ver di g. | | | | | | 
p! Ld. Raym. But in another Book this Diſtinction is taken: That although the Iſſue 
1050. Trevi- cannot falſify a Verdict which has been found againſt Tenant in Tail direQly, 
= 0 Lau he may do it obliquely, as by ſhewing that his Anceſtor did not give 
ence, . 0 . . 2 . . . . . N 
ſome material Thing in Evidence which it is in his Power to give. 
Cro. Ja. 627, If a Venire facias de novo has been awarded the firſt Verdict, notwith- 
Langlo and ſtanding it be continued upon the Record, is a Nullity; and conſequently 
Fain. the ſecond Verdict is not bad by Reaſon of its being contrary thereto. 


- " a mad, 
—— — 
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(o) Of a Uerdict which is contrary to ſome 
Matter of Eſtoppel. 


1 If, 227, JT is more proper to plead any Matter of Eftopple than to give it in 
Evidence; becauſe when ſuch Matter is pleaded the Judgment of the 
Court may be had thereupon in the firſt Inftance. = 
1 Inſt. 227. But every Matter of Eſtopple may be given in Evidence; and if any 
e ſuch Matter be given in Evidence and the Jury find contrary thereto the 
Cre. e Verdict is bad. | | | | 
Leon. 206. 


1 


Cro. Car. io. If FJ. S. after having by Indenture demiſed certain Premiſſes for a Term 
Jebam and of Years, do during this Term bring an Ejectment for the Recovery of 
Morrice. the Poſſeſſion of ſuch Premiſſes, and the Indenture be given in Evidence, 

and the Jury find contrary thereto the Verdict is bad; becauſe it is con- 
trary to Matter of Eſtopple: For all that the Jury have in ſuch Caſe a 
Power of doing is to find the Matter ſpecially. e | 


) Of a Uerdict which is contrary to ſome 


Thing that is confeſſed oz admitted by 
the Pleadings. 


Dyer 147. J* the Jury find any Thing which is contrary to ſomething that is con- 


2 Rep. 4. feſſed or admitted by the Pleadings the Verdict is pro tanto bad; be- 
Cro. Elix. 283. cauſe they have nothing to do with any Thing that is fo confeſſed or . 
2 Roll. Abr. : | O | pod 
691. R. pr. = mitted. . | 

| 4 


oe "I _ , tb x 


traverſe only one of theſe, and this be found for the Plaintiff, the Court 4. 
will intend all the other to be admitted. 


The Tenant to a Writ of Dower pleaded, that the Huſband of the 2 Roll. 4br. 


Demandant did not die ſeiſed ot the Eftate out of which ſhe demanded 99*+ N. 2: 


Dower, and Iſſue was thereupon joined. The Jury found that the Huſ- 

band died ſeiſed; but they likewiſe found that the Eſtate is not liable to 

Dower. The latter Finding was holden to be bad; becauſe as the Plea 

does not in this Caſe deny that the Eſtate is liable to Dower it does vir- 

-tually admit this Fact. N Pos Do 
If the Defendant in an Action of Waſte plead that there is no ſuch 2 Roll. Ar. 


Place as A. in which the Waſte is aſſigned, and Iſſue be thereupon joined; 691. R. N. 3. 


and the Jury find that no Waſte was committed, or that the Plaintiff had 
not any Eſtate in A. either of theſe Findings is bad: Becauſe the Facts 
that Waſte was committed, and that the Plaintiff had an Eſtate in A. 
are both virtually admitted by the Defendant's Plea. 


An Action of Debt being brought upon a Bond with Condition to per- 2 Rell. Abr. 


form the Award of J. S. the Defendant pleaded that J. S. did not make 692. 5. 10. 
the Award. The Plaintiff replied that F. S. did make the Award, and 

Iſſue was thereupon joined. The Jury found that J. S. did make the 

Award; but they found likewiſe ſomething in Avoidance of the Award. 

The latter Finding was holden to be bad; Et per Cur': The Award, as 

the Iſſue is only whether F. S. did make it, ſhall be taken to be good un- 

leſs it appear upon the Face of it to be bad; and as the Defendant could 

not have rejoined any Matter in Avoidance thereof, becauſe this would 

have been a Departure, the Jury had no Power to find avy ſuch 

Matter. . 5 . | 5 | 

In an Action of Debt brought- againſt an Heir upon the Bond of his J. 102. 
Father the Defendant pleaded, that he had nothing by Deſcent except Molineus's 
twenty Acres of Land in A. The Plaintiff replied that beſides the twenty __ 
Acres in A. he had alſo forty Acres of Land by Deſcent in B. The De- 
fendant rejoined that he had not forty Acres of Land by Deſcent in B. 
and Iſſue was thereupon joined. The Jury found a Verdict for the De- 
fendant; yet it was holden that the Plaintiff ſnoold have Judgment; E- 
per Cur': As the Defendant has confeſſed the having of twenty Acres of 
Land by Deſcent in H. the Plaintiff has a Right to Judgment as to 
theſe notwithſtanding there be a general Verdict for the Defendant. 

In an Action of Replevin the Defendant alledged that the Plaintiff holds 2 Med. 5. 
of him by the yearly Rent of twelve Shillings, and by a Heriot upon "x and 
every Alienation; and he avowed the Taking for a Heriot. The Plain- * 
tiff traverſed that a Heriot was due upon every Alienation, and thereupon 
Iſſue was joined. The Jury found that the Holding was by the yearly 

Rent of three Shillings, and by a Heriot upon every Alienation. Upon 
a Motion in Arreſt of Judgment it was ſaid that the Defendant ought 
not to have Judgment, becauſe the Tenure found by the Verdict is diffe- 
rent from that which is alledged in his Avowry: But Judgment was given 
for the Defendant; Et per Cur': It is admitted by the Pleadings that the 
Plaintiff holds of the Defendant by the yearly Rent of twelve Shillings; 
and the Rule of Law is, that whatever is admitted by the Pleadings 


es be taken to be ſo notwithſtanding that the Jury do find contrary 
thereto. 1 , SRD 7 


IX) Uhet 


act tt A 


Aud if divers Matters be alledged by the Plaintiff, and the Defendant Fre. E Hop. pl. 


* « 19 . s | 
"= 320 Verdict. 


(X) Mhat Miſtake oz Omiſſion in the Plead- 
ings is cured by a Uer dict. 


A Miſtake or an Omiſſion of ſomething in the Pleadings, of which Ad- 
vantage might have been taken upon a Demurrer, is in ſome Caſes 
| | cured by a Verdict; for the Court will in ſome Caſes intend in ſupport of 
= the Verdict, that the Miſtake was ſet Right or the Omiſſion ſupplied by 
15 . Evidence. | 1 5 Fo „ 
And there ſeems to be good Reaſon that the Court ſhould fo intend, 
for it is not to be conceived that the Jury would have found the Verdict 
as it is found, unleſs ſuch Miſtake was ſet Right or ſuch Omiſſion was 
. ſupplied by Evidence. 5 | 
48) | But a Miſtake or an Omiſſion of any Thing in the Pleadings which is 
| eſſential to the Action is not cured by a Verdict; becauſe every ſuch Y 
Thing, it being traverſable, muſt be alledged properly that it may be 3 
put in Iſſue. „ 


If moreover any Thing which is eſſential to the Action be not properly 

alledged or be omitted in the Pleadings, there is not a ſufficient Ground 
for the Court to give Judgment; for Judgment ought always to be given 

a ſecundum allegata as well as ſecundum probata. ws 

2 Lill. Ar. The want of having ſet out a Writ in the Declaration is cured by a 


- 797. Verdict; for the Court will in ſupport of the Verdict intend it to have 
been proved at the Trial that there was a Writ. 7755 
Bid, But if a Writ which is clearly bad be ſet out in the Declaration this is 


not cured by a Verdict; for it can never be intended that a Writ, which 
appears upon the Face of it to be clearly bad, was proved to be a 
good one, : | 55 „ 
Carth. 389. If it be not alledged in the Declaration in an Action of Treſpaſs that 
| Blackall and the Treſpaſs charged was committed upon a Day certain, the Declaration 
$414. 662, is bad upon Demurrer. „ b 
S. C. 5 Mod. 287. S. C. | 


== 
<0 


Carth. 389, But the Omiſſion of ſuch Allegation is cured by a Verdict ; for the 
g and Day is not material in an Action of Treſpaſs, and the Court will in ſup- 
8466 g. C. Port of the Verdict intend, that the Treſpaſs was proved to have been 


& Med. 287, committed upon ſome Day antecedent to the bringing of the Action. 
S. C. | ; | | 


Salk. 365. If a Title which is only defective be ſet out in the Pleadings this is 
O and cured by a Verdict; for the Court will in ſupport of the Verdict intend, 


that what is deficient in the ſetting out of the Title was ſupplied by 
Evidence. I 


Bid; But if a Title which is clearly bad be ſet out in the Pleadings this is 
| not cured by a Verdict; for it would be ſtrange if the Court ſhould in- 
tend that a Title, which appears upon the Party's own ſhewing to be 
clearly bad, was proved to be a good one. in 

Carth. 130. In an Action of Aſſumꝑſit brought upon a Bill of Exc ange there was 
Brunetti and a Verdict for the Plaintiff, and Judgment was given for him. A Writ 
Lewin, of Error being brought it was aſſigned for Error, that it is not alledged 
| in the Declaration that the Plaintiff has paid the Money due upon the 
Bill to the laſt Indorſee, to whom alone it was due; and that as this is 

not alledged the Plaintiff ought not to recover; becauſe the Defendant, 

unleſs the Money was paid to him, is ſtill liable to pay it to this In- 

dorſee: But the Judgment was affirmed ; Et per Cur': Aiter a Verdid it 

ſhall be intended that the Money was proved to have been paid to be 


_ 
8 


Uerdict, 3 


* 
—— 


laſt Indorſee; and the rather becauſe it is alledged that the Money was 
paid upon the Account of the Defendant, which it would not have been un- 
leſs it was paid to this Indorſee. | T 
In an Action of Covenant the Breach aſſigned was, that the Defendant f. 54 
did not offer to grant an Advowſon to the Plaintiff before he granted it 3 Trap 
to J. S. The Defendant pleaded that he did not grant the Ad vowſon to 7. 5 
F and Iſſue was thereupon joined. A Verdict being found for the Plain- 
tiff it was in order to arreſt the Judgment ſaid, that it is not alledged 
that the Defendant granted the Advowlon to F. S. by Deed, and conſe- 
quently as no Grant of an Advowſon except it be by Deed is good 
there is not any Breach of Covenant aſſigned. But Judgment was given 
for the Plaintiff; Et per Cur*: It ſhall in ſupport of the Verdict be in— 
tended that a Grant to F. S. by Deed was proved. 


And in another Book where this Caſe is cited it is ſaid that as no Grant 10 Mod. zou 


of an Advowſon except it be by Deed is good, it is to be preſumed that en ANG 

the Jury would not have found a Verdict for the Plaintiff unleſs a Grant TO 

to F. S. by Deed had been proved. | - 
If the Declaration in an Action brought by a Maſter for the Battery of 1 Bu/fr, 163. 

his Servant do not charge that by Reaſon of the beating the Plaintiff loſt 2⁷ꝗ. 

the Service of his Servant, this Omiſſion is not cured by the Verdict: For 

the Loſs of Service is in ſuch Cale the very Giſt of the Action. | 
The Declaration in an Action brought for keeping a Bull accuſtomed Salt. 662. 


to run at Perſons did not charge that the Defendant knew his Bull was Baxendin and 


accuſtomed to run at Perſons. It was holden that this Omiſſion is not 5. 


E cured by the Verdict; becauſe it is an Omiſſion of that which is the very 


Giſt of the Action, 


(Y) That Miſtake o2 Omiſſion in the 
Copy of the Jllue delivered is cured by 
a Gerd. hh: 1 0 


N the firſt Count of the Iſſue delivered in an AQtion of Aſumpſit, inſtead 1 Barn. 33 5. 
Jof its being alledged that the Defendant was indebted to the Plaintiff, %s and 
it was alledged that the Plaintiff was indebted to the Plaintiff. The other 9” 
Counts were right; and this Miſtake in the firſt Count was corrected, but 
without the Leave of the Court, in the Record of Ni Prius. A Motion 
being made to ſet aſide the Verdict obtained by the Plaintiff on the Ac- 
count of the Variance betwixt the Iſſue delivered and the Record of Nit 


Prius, it was holden that as the Variance is not in a Point material to 
the Iſſue the Verdict ſhould ſtand. es | 


| Theſe Words Et prædictus Querens ſimiliter were inſerted in the Iſſue 1 Barnard. 5 8. 


delivered in the Room of the Words Et predidtus Defendens fimiliter. The Scrimſhaav 
Verdict was on the Account of this Miſtake holden to be bad. and Progr, 
In the Iſſue delivered the Defendant's Name was inſerted inſtead of ; Bar. 


Nif Prius the Plaintiff's Name was inſerted. A Motion was made to S. 


ſet aſide the Verdict obtained for the Plaintiff on the Account of the 


Variance betwixt the Iſſue delivered and the Record of NN; Prius; but 
the Verdict was holden to be good, becauſe it was a general one and 
chere was another Iſſue which was well joined. 

Theſe Words and the ſaid Plaintiff likewiſe were omitted in the Iſſue 


edivered, The Plaintiff obtained a Verdict; but as the Defendant relied xy. ad ne.” 


Voi. . 4 N | ES UPON man, 


| 2 Fs 333, 
that of the Plaintiff in the joining of one Iſſue; but in the Record of 7h»mp/5 aud 
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Uerdict. 
upon the materiality of this Omiſſion, and made no Defence at the Tra 
of the Cauſe, a Rule was granted to ſhew Cauſe why the Verdict ſhaulg 
not be ſet aſide. On ſhewing Cauſe it was ſaid that the Record of Nig 
Prius is right, and that the Iſſue is amendable after a Verdict: But the 
Rule was made abſolute; Er per Cur': This is a material Variance, and 
as the Defendant relied upon it and did not make any Defence at the 
Trial of the Cauſe it is fatal. 

1 Barn. 334. In an Action brought by the Indorſee of a Promiſſory Note againf: 
2323 an Indorſor the Name of the Indorſor was omitted in the Iſſue delivered, 
an. which was in theſe Words he the ſaid indorſed, inſtead of theſe Words 
he the ſaid J. $. indorſed: But the Indorſor's Name was inſerted in the 
Record of Nif Prius. The Plaintiff obtained a Verdict: But as the De. 
fendant relied upon the Materiality of the Variance and did not make 

any Defence at the Trial of the Cauſe it was ſet aſide. 


1 Barn. 331. Theſe Words and the ſaid Plaintiff likewiſe were omitted in the Iſſue 


Grave and delivered: But they were inſerted in the Record of Ny Prius. Upon 
8 ſhewing Cauſe to a Rule for ſetting aſide the Verdict obtained by the 
Plaintiff it appeared, that one of the Counſel for the Defendant had at the 
Trial of the Cauſe objected to the Sufficiency in Point of Law of the 
Plaintiff's Evidence. This although no Witneſs for the Plaintiff had been 
croſs examined, nor any Witneſs had been called for the Defendant, was 

holden to be ſuch a Making of Defence as did cure the Omiſſion. 


4 1 4 32 . * _ ry » . * * th 


(Z) What the P2ovince of the Court is 
where a Special Uerdict has been found. 


| If. is the Province of the Court to determine every Queſtion of Lay 
which ariſes upon any Matter of Fact found fpecially by the Jury. 


11 Rep. 10. If the Jury after finding a Matter of Fact ſpecially have taken upon 
Priade's Caſe. them to find the Matter of Law alſo, the Court ſhall give Judgment 


upon the Matter of Fact found without paying any Regard to what the 
Jury have found as to the Matter of Law; becauſe they ought not have 

found any Thing concerning this. 55 
Bro. Verd. pl. If the Iſſue in an Aſſize be whether there be a Seiſin, and the Jury af- 
41. ter finding the Matter of Fact ſpecially conclude with ſaying that there 
is a Seiſin, the Court will without paying any Regard to the Concluſion 
of the Jury judge upon the Matter of Fact found whether there be a 


Seiſin. | Le | | 
Dyer 362, In an Action againſt an Executor the Iſſue was whether he had Aſſets 
Anon. in his Hands. The Jury found that his Teſtator in a Leaſe granted by 


him of a Houſe had reſerved a Rent to himſelf, his Heirs and Aſſigns, 
and that the Executor had received the Rent from the Time of his Te- 
ſtator's Death; and they concluded with ſaying that this is Aſſets. The 
Court held this Concluſion to be void; becauſe it appeared from the 


Matter of Fact ſpecially found that the Rent ran with the Reverſion, and 


conſequently that it did not belong to the Executor but to the Heir. 


Vaug b. 77. When the Jury find a Deed which is given in Evidence ſpecially they 
ought to find it in hc verba, and not to find what they judge to be the 


Rowe and 


Hunting dan. Subſtance thereof, that the Court may have an Opportunity of inſpecting 


the whole Deed in order to put a Conſtruction thereupon. | 
1514. But if a Deed be loſt it is the Duty of the Jury to find that which is 
proved to be the Subſtance thereof. | 


If 


« 
I 
5 
hs 
4 
£23 
4 
A * 
** 
. 
4 
7 , 
* 
2 
25 
. 
*. 
1 
WW 
1 
3 
— 3 
9 
N 
5 * 
15 
SS: 
" 4s 
iy 
*. 
* 
1 
[430 
EY, 
"9 
N 
4% 
23 * 
97 ou. 
Ai 
2 


5 . . 2 0 * e 
72 ** : | $i ws Es . F Ee re 
— 3 ” by \ >, 3 A * A ” c £ T x „ 2 
27. ͤ V..... nts $2 ST 
* 8 1 8 4 . S * * 43> Mt * 
FFP : : 


.- v Par, o 
= SSL) x * = SEO 
Wt FE 3 3 
EF 


2 N * od 5 
5 * 5 8 3 - 8 ” 7 A + , 
S 8 * * 3 
ere 


| ſaid, that as no Title to the Prtemiſſes is found in the Plaintiff he is 


it be defeated by the Letters Patent. | 


(Aa) Of ſome Things Which did not fall 


for if any Sum of Money be mentioned in a Deed of Bargain and Sale as | | | 


Miſtake the Pannel of the Jury who were to try Willis was returned upon 198. Rex and 


Uerdict. 


* 4 — 
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If the Jury who have taken upon themſelves to find the Subſtance of a : augh, 77: Aral 
Deed do moreover find the Deed in bæc verba, the Court will in conſtru- 3 | 
ing ſuch Deed only conſider the Deed itſelf and pay no Regard to what - | 
is found to be the Subſtance thereof. 

The Court will never entertain a Doubt as to any thing which is not 5; Rep. gy. 
doubted of by the Jury and ſubmitted to their Conſideration by the ſpecial Goodalls Cafe. 
Verdict: But on the contrary the Court will always intend every thing = 
that can fairly be intended in ſupport of the Verdict. 

The Queſtion ſubmitted to the Court by the ſpecial Verdict was whe- C.. Ja. 63. 
ther a Reſignation of a Donative to the Donor was good; but the Jury Fairchild and 
did not find that the Donor had accepted the Reſignation. It was hol- h 
den that the Acceptance of the Reſignation ſhould be intended; Et per. 20. 
Cur': The only Queſtion ſubmitted to our Confideration is whether a Re- 
ſignation of a Donative to the Donor be good; and we will never enter- 
tain a Doubt as to any thing whereof the Jury have not deubted. | 

In Ejettione firme the Jury found ſpecially that the Premiſſes iu Que- 1 
ſtion were granted by certain Letters Patent of King Henry the Eighth, __ oY 
and they concluded with ſaying, that if the Court ſhall be of Opinion : 
that theſe Letters Patent are good then they find for the Defendant ; but 
that if the Court ſhall be of Opinion that theſe Letters Patent are void 
then they find for the Plaintiff. Upon arguing this ſpecial Verdict it was 


not entitled to Judgment even if the Court ſhall be of Opinion that the 


| Letters Patent are void: But Judgment was given for the Plaintiff ; Ez 
per Cur*: As the only Queſtion ſubmitted to our Conſideration is whether 5 | 


the Letters Patent be void, and we are of Opinion that they are nor, | 
we will intend that the Plaintiff has a good Title to the Premiſſes unleſs 


9 — ä —— 


properly under any of the fozegoing 
Heads. . 


TH Queſtion was whether a Verdict which found a Deed in bæc Frem. 529. 
verba did find all that was therein recited. It was holden that it Blackmore and 
did not; Et per Cur*: If it ſhould be laid down as a Rule that a Verdict Cunberferd. 
which finds a Deed in bc verba does find all that is therein recited, the 

Jury who are ſworn to find the Truth would: whenever there is a falſe 

Recital in a Deed find a Falſity. It has been obſerved that if a Deed of 

Bargain and Sale, wherein the Conſideration Money is recited to have been | 
paid, be found it is found that the Money is paid; but this Obſerva- | N 
tion is not well grounded; for it is not in ſuch Caſe found that the Con- | 
ſideration Money is paid, nor is it neceſſary that this ſhould be found; 


eee the Deed is good although the Money has not been 
DIG: | | | 5 


Willis and Brown were tried upon two diſtinct Indicments; but by 1 Barnard, = 


the Diſtringas of the Indictment againſt Brown, and the Pannel of the 3 d 

Jury who were to try Brown was returned upon the Diſtringas of the Cro. Ta 6 — | ö 
Indictment againſt Willis. The Verdicts were both holden to be bad; bee. 3 
cauſe they were found by Juries who had no Authority to try the Indict- | | 
ments, and a Venire facias de novo was in each Caſe awarded. 


Ss | 3 3 


_ — 


i | „ 38 Verdict. 

Hg 1 Trial per Pais It is in the general true, that if the Jury do not, where Damages ang 

[| 239. Coſts or either of theſe ought to be aſſeſſed, aſſeſs both or either of theſe 
as the Caſe may require the Verdict is bad. 

+ %. bw. In a Writ of Annuity the Jury found that fo much of the Annuity ag 
798. the Plaintiff claimed was in Arrear, but they did not aſſeſs either Da. 

by mages or Coſts. This Verdict was holden to be a defective one: And it 
was likewiſe holden that the Defect could not be ſupplied by awarding a 
Writ of Enquiry to aſcertain the Plaintiff's Damages and Coſts. 
IId. But if in any Caſe where Damages or Coſts or both of theſe ought to 
be aſſeſſed the Jury omit to aſſeſs both or either of theſe, it is in the 
Power of the Plaintiff to make the Verdict good by releaſing ſuch Da. 
bi mages or Coſts or both. 7218 
Plpaod. 66. If in any Caſe it appear to the Court that the Plaintiff has no Cauſe of 
Dy ver aud Action the Court will, notwithſtanding that a Verdict be found for him, 
Nauningbam. give Judgment for the Defendant. 5 | 

Ser. 873 The Declaration in an Action of Treſpaſs charged the ſelling of the 

Broom and Goods of the Plaintiff. . The Defendant by way of Juſtification pleaded 
Her. that the Goods, which he had diſtrained for Rent in Arrear, were pur- 
ſuant to the direction of the Act of Parliament appraiſed by two Perſons 
: | 8 ſworn by the. Headborough, and that the Surplus of the Money they were 
170 | ' ſold for was after deducting the Rent and the Charges of the Diſtreſs left 

in the Hands of the Conſtable. The Plaintiff replied De injuria ſua pro- 
| pria abſque tali cauſa. Iſſue being thereupon joined a Verdict was found 
for the Defendant. This Verdict was ſet aſide; Judgment was ordered 
to be entered up for the Plaintiff; and a Writ of Enquiry was awarded for 
the aſcertaining of his Damages; Et per Cur': The Verdict ought not in 
this Caſe to ſtand, becauſe it appears upon the Defendant's own ſhewing 
that the ſelling of the Goods is not juſtifiablez for as the Conſtable was 
preſent the Headborough had no Power to adminiſter the Oath to the 
| two Appraiſers. - 2 | 
Co. Fa.473, In an Attion of Replevin the Defendant avowed the taking for thirty- 
Dent and ſix Pounds Rent in Arrear. The Plaintiff as to twelve Pounds Parcel 
Parſo. of the thirty-ſix Pounds pleaded Payment; and as to the Reſidue he 
pleaded that it was not in Arrear. Iſſue being joined upon both Pleas 
the firſt Iſſue was found for the Plaintiff the ſecond for the Defendant. 
Judgment was in this Caſe given for the Defendant; Er per Cur: If 
any one Iſſue in an Action of Replevin be found for the Defendant he is 
intitled to have Return; and if fo the finding of any other Iſſue for the 
Plaintiff is nugatory and conſequently void. Bagh : 

3 Lev. 255. An Indictment upon the Statute againſt ſtabbing being tried at the Old 
Rex and Hun- Bailey the Jury found a Special Verdict, in which the Queſtion was whe- 
225 ther the Priſoner was ouſted of the Benefit of his Clergy. This Verdict 

being by the Command of the King referred to all the Judges, it was 
argued before them at Serjeants Inn. Six of the Judges were of Opi- 
nion that the Priſoner was ouſted of the Benefit of his Clergy ; but the 
other five were of a contrary Opinion, and the Recorder who made the 
Report to the King was likewiſe of Opinion that the Priſoner was not 
ouſted of his Clergy. His Majeſty being himſelf of the ſame Opinion 
the Priſoner had the Benefit of his Clergy, | | 
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Uiſne or Venue. 


(A) Genue, what. 
(B) In what caſes Uenue is neceſſary. - 
(O) How the want of a Uenue may be alded. 
D) CUhat deemed a p2oper laying of the Genue. 
(E) From whence the Uenue ſhall come. 
(F) In what Caſes Genue may be changed,—Wherein, 


3 When the Motion for changing the Venue muſt be made, 

2. The certainty required 1 in the Affidavit on which the Mo- 
tion is made. 

3. Caſes in which the Venue cannot be changed. 


(4) Uenue, what, 
H E Venue, in Latin Vicinetum or Vi ;ſnetum, is the Place from 
whence a Jury are to come for the Trial of Cauſes, which is 


generally ſome neighbouring Place, Locus quem Vicini babitant, 
from whence it is called Yicinetum or Venue. 


(B) Jn what Caſes Uenue is neceſſary. 


'HE moſt general rules reſpe&ting the Neceſſity of a Venue are. — 
T That a Venue is neceſſary in all Caſes where the Matter is traver- 
ſable, or where it affects the Right of the Action; where it merely regards 
the Perſon, or conerns Damages only, there a Venue i is not neceſlary. But 
theſe Rules will be better underſtood by Conſideration of the following 
Caſes. 

In an Action on the Caſe che Defendant pleaded in Abatement, that 2 4 Row: 
the Plaintiff was an Alien Enemy, and laid no Venue: and on Demurrer it 1243. Pie v. 
was adjudged to have been well pleaded, and the Plaintiff might have 2 . 
replied, that he was born in England generally. But if ſuch a Matter is Pifiogion is. 
pleaded in Bar, it muſt be pleaded with a Venue, and the Plaintiff ſhould : 


becauſe that 
reply, that he was born in ſuch a Place in England, 8 in the principal every Plea 
Caſ F concerning 
e Judgment was given, quod billa caſſetur — 
which is 


pleaded in Abatement is triable where the Action is brought; but where ſuch Plea is pleaded in bar of 


the Action the Venue ſhall be ade, becauſe ſuch Plea is not to the 285 but to the Right, 2 Ld. Ross 
$53. Weſt v. Sutton. 


Vor. v. 14: | Matters 


"246 Uilne or Uenue. 


a , ; : ; ; : ; * 
2 Ld. km. Matters touching the Perſon, as Privilege of Attorney, may be 
1172, 1173. pleaded without a Venue, and be tried where the Writ is brought, 


Srawen v. 
Garret, 


mmm 


PerCur.Carth., In covenant againſt one as Aſſignee, there is no need of laying any 
255 Huckle Venue, becauſe an Aſſignment is always intended to be made on the Lands 
e aſſigned. _ | 

Co. Elix 889. But a Conſideration executory is traverſable, and therefore a Venue 


The Lady | | laid. | 
S Handos v. muſt * d | 


. g | | Cimpſon, | . : 

I Lutw. 235. Where the Judgment is upon a Nil dicit, the want of a Venue is not 
Remington material to ſet it aſide, becauſe the Inquiry is not to be of any thing be- 
v. Tailor. ſides Damages, which may be inquired by any Jurors in the County. 


— 
>. 
2 


E 
4 
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0 1 0) how the want of a Uenne may be aided, 
1 6 Med. 222. IT ü is a general Principle, that the want of a Vente is only curable by 
Boiſl1ev. Bai- Þ ſuch Plea as admits the Fact for the Trial whereof it was neceſſary ty | 


ey. lay a Venue: Or by a Verdict. — Thus the 
3 Salk. 381. 5 | 


5 Want of a Venue is aided by pleading over; as where in treſpaſs the 
11939 Pura Defendant pleaded a Submiſſion to an award, and that an Award was made, . 
v. Baily. which he had performed, but laid no Yenue where the Performance was, 3 
The Plaintiff replied another Award, and the Defendant tendered Iſſue 
upon it, whereupon Plaintiff demurred. Holt Ch. J. ſaid, That the want 
of a Ven was aided: by. the pleading over; © EE 

Ws So in Debt upon Bond, though no Yenue is laid where the Bond was 
| 1040. Pure made, yet if the Detendant pleads a Releaſe, this admits the Bond, and 
bi: low v. Baily. aids the want of a Venue; per Holt Ch. J. But if Defendant had demur- 

5 red, the want of a Venue had been ill. „ | 


\ 


16 17Car, By the 16 & 17 Car. 8. the want of a Venue is aided after Verdict; and 


6 2. c. 8. this in Caſes not only where there is a wrong Venue, but alſo where 
100 | = 1 Saurd. 246. the Caufe is tried in a wrong County, as appears from the Caſes in the 
| ö Craft v. Boite. Mar in | : | 

| &. . a 8 s : 


Raym. 181. by the Name of Craft v. V inter. And it is there added, that the Defendant might have 
demurred upon it. | | | 2 | 


* — — * TY as 8 
— : 
2 


— 


(D) What deemed a proper laying ok the 
Aenue. 8 


4&; 4m MAN Niceties which were formerly to be obſerved with reſpec to 


31 6, 88 les 1 the laying of the Venue, are now removed by the 4 & 5 Ann. c. 
24 Oreo. 2. C. 


13. which ex. 16- Which enacts, “ That every Venire facias for the trial of any Iſſue in 
tends this Ac any Action or Suit, ſhall be awarded of the Body of the proper County 


to Urials of where ſuch Iſſue is triable.” For Example, 
Iſſues on pe- | | | 
na! Statutes. 


„be Venue in the Declaration was laid at Leek, and not at Leek in 
the County aforeſaid. Defendant demurred, and ſhewed the want of a 


8 
in 


ſince the Statute, ſo that Proſecutions on ſubſequent penal Statutes are 


Uilne or Uenue, „„ 


— 


proper Venue for Cauſe, Plaintiff joined in Demurrer, and upon Argu— 


ment the Court gave Judgment for the Plaintiff. It was held ſufficient 


according to the Courſe of the Court to lay the Venue at Leek, which has 
Reference to the County in the Margin; and ſince by Act of Parliament 
the Venire facias is to be awarded de corpore Comitatus, it is not neceſſary 
that any particular Place in the County be laid. 
It is a general Rule likewiſe, that the County in the Margin of a De— 
claration will help the Venue laid in the Body of it, but will not hurt it; 
as appears from the following Caſe. 7 
In the Margin ſtood the Word Norfolk, in the Body of the Declaration! Barnes's 
the Venue was laid at the City of Norwich, in the County of the ſame 2 25 
. 2 . , 345. Howe v. 
City throughout. The Plaintiff executed a Writ of Inquiry-of Damages 11,/1weoe. 
directed to the Sheriffs of the City of Nerwich, Had no Yenue been laid 
in the Body of the Declaration, Reference muſt be had to the Margin; 
but where a proper Venue is laid in the Body of the Declaration, e. Mord 
in the Margin ſhall not vitiate it, for it is a Jeofail which is helped by the 
4 5 Ann. c. 16. | : | | 
It is to be obſerved however, that in all real Actions the Venue ought 2 Lill. Ar. 
to be laid in that County where the Thing is for which the Action is 782, 
brought; for being local, it is only triable there; whereas Matters which 
are tranſitory may be tried in any County, as will more particularly appear, 
when we come to conſider in what Caſes the Venue may be changed. So 
likewiſe, | | 5 | 
In an Action of Debt brought for Rent due for Land upon a Leaſe 2 Li). Ar. 
under Hand and Seal, where there is no Privity of Contract, as againſt an 782, 783. 


Aſſignee, c. the Venue muſt not be laid out of the County where the 
Land lies for which the Rent is due; for the Action is, for want of Pri— 


vity of Contract, become a local Action, ratione terræ, out of which the 
Rents are iſſuing, and not tranſitory: But where the Action is brought by 
the Leſſor againſt the Leſſee, there being Privity of Contract, the Ac- 
tion is tranſitory, and the Demiſe may be laid to be made in any other 
County than that where the Land lies. | | 


With reſpect to criminal Caſes it is ordained by the Stat. 2 r Jac. I. c. 21 Fac. c. 4. 
4. that all Informations on penal Statutes ſhall be Jaid in the Counties 


where the Offences were committed. And upon this Statute the follow- 


ing Points have been adjudged. 5 e | 

In an Information on the 5 & 6 Ed. 6. c. 14. for buying and ſelling of 
live Cattle contrary to the Statute, it was inſiſted that the Information 
ought to have been brought in Norfolk where the Offence. was commit— 


ted, and not in Middleſex. And Holt Chief Juſtice ſaid, that ten Judges 184. 372, 


had agreed in the following Reſolutions. | 373. The 
Firit, That the 21 Fac. c. 4. does not extend to any Offence created e 


not reſtrained thereby, but that Statute is as to them, as it were repealed 
pro tanto. | . . 

Secondly, That all Informations, and popular Actions on penal 
Statutes made before that Act, muſt by Force of 21 Fac. 1. c. 4. be 
laid, brought and proſecuted in the proper County where the Fact was 


done. Again, 5 5 | ; | 

An Information was laid on the 12 Car. 2. c. 32. for carrying Wool on 
board in order to export it; and it was objected, that it ought to have 
been laid where the Offence was committed. But the Lord Chief Baron 
ſaid,” That | | - | 

The Statute Fac. 1. does not extend to any Offence created ſince; and p,,z. 226 
therefore it muſt now ſtand on the Statute Car. 2. there are no negative Artern Cen 
ral v. Brow{c, 


But fee 4 1». 173. where Lord Cote in his Comment on this Act ſays, that it is but in Affirmance of che 


true Inſtitution of the Common Law: For Vicini viciniora Fadta fraſumuntur ſcire. 
| Vords 
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„% "Une or : Uenne. 
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Words | in it, ſo it does not take away the Prerogative of the Crown to 

lay it any where, and this at the Common Law would be tranſitory, and 

he over-ruled the Objection. 
21 Fac, 1. c. It is ordained likewiſe by the Statute 21 Fac. 1, c. 12. that all A Nions 
12. for the brought againſt any Officers of Juſtice ſhall be laid in the County where 
pay mo TY the Fact was committed, 
ſec Vaughan It is obſervable however, that the Action is only confined to the proper 
113. and e- County where the Officer is acting in Execution of his Office, 1 Sy, 
guet. 1 Anonym. 


„ 


E) From whence the Uenus ſhall come. 


. 125. a. PH E general Rule of Law as laid down by Lord Coke is, that every 

4& 5 Ann. Trial ſhall be out of that Town, Pariſh or Hamlet, or Place known 
4 85 2. out of the Town, Sc. within which the Matter of Fact iſſuable is a]. 
18. Before ledged, that is moſt certain and neareſt thereunto, the Inhabitants whereof 
theſe Statutes, may have the better and more certain Knowledge of the Fact. But the 
where the Le. Learning on this Head is greatly abridged by the Stat. 4 C 5 Ann. c. 16, 
_— * and 24 Geo. 2. c. 18. which are taken notice of under the laſt Head. For 
Fill, Hamlet, by theſe Statutes it is enacted, That every Venire facias for the Trial of 
or Lieu Chas, any Iſſue in any Action or Suit, or upon any penal Statute, ſhall be 
there it might awarded of the Body of the proper County where ſuch Iſſue is triable. It 


have been de may therefore be ſufficient to conſider, 
corpore Comi- 


e e Out of what County the Viſue ſhall come, where Part of the Matter to 
2 Lill. Abr. be tried is Part in one County and Part in another. 
786. This will depend on the Gift of the Iſſue, as may be collected from the 


following Caſes. | 
Br. Viſie, pl. An Action was brought for Goods eſloined, and received by the Defer- 
94. dant, and the Tort of the eſloining is alledged in one County, and the 
Receipt of them by the Defendant in another County, and they are at 
Iſſue if he received them or not; there the Viſne ſhall be of the County 

Vvhere the Receipt is ſuppoſed. 

Br. Viſne, fl. In Treſpaſs, the Defendant aſſumed in London to cure the Wound of 
117. Itmaybe the Plaintiff, &c. and applied contrary Medicines in Middleſex, by which 


| _— e the Plaintiff was impaired. Per Thirn. If they take Iſſue upon the 4% 


in all Caſes Juumpfit, Viſne ſhall be of London, and if of the * Medicines then 
where the Ac- Of Middleſex. 


tion is founded 

vpon two Things, both of which are material or r traverſable, and the one ; wihoot the other will not main” 
tain the Action, there the Plaintiff may bring the Action in which of the Counties he will. 7 Rep. 2. a. Bul- 
*wer's Caſe. 


In ſome Caſes however, the Venue ſhall come out of both Counties, For 
which, ſee Br. Confeſſ. & Avoid. pl. 30. or 38 H. 6. * 25. where the Caſe 
is more full and correct. 

2 Noll. Ar. But where both Counties cannot Join, there it is laid, it may be ered 
603. pl. 8. in either County. 


C) In 


Changing the Venue. 


2. The Certafnty required in the Andavit on which the Mo— 


of Action, if any, did ariſe in the County to which he would have the Ve- 


8 ** 


Uilne or Uenue. 
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Jn what Caſes the Ucnue may bc 
id, changed. 


HE general Principles with reſpect to the changing of the Yenze 
T may be found under Actions local and tranſitory. [BJ. It may be 
neceſſary however to conlider farther. 


1. Chen the Yotion fo? changing the Uenie muſt be made. 


It has been held that the Defendant muſt move to change the Venue 2 Str. 858, 
before he pleads; and that the Plaiotiff in like Manner muſt move to POTS: 
diſcharge the Rule, on his undertaking to give material Evidence, be-“ 
fore Defendant replies. Bur „„ | 
A Judge's Summons or Order for Time to plead, ſhall be no Bar to P-r Cur. 2 


1 Motion for changing the Venue. So likewiſe Barnes Note. 

| | | 387. Denis 
| „„ 1 | FE v. Flitcher. 

Where after a Rule to ſhew Cauſe why the Venue ſhould not be changed, 2 Barnes, 


and before it was made abſolute, the Defendant by inadvertence put in a Notes 392. 


Plea, yet the Court held that this was no Waiver of the Rule: And they ain 

allowed Defendant to withdraw his Plea on Payment of Coſts, and made. 
the Rule abſolute for changing the Yenuue.  _ « | | 
Neither is a Judge's Order for an Imparlance, apy Bar to a Motion for 1 Barner. 

| | | . Notes 350. 


Blackftock v. 
Payne. 


tion is made. 


With reſpect to the Affidavit it muſt be poſitive and certain. It is 1 Barnes, 
not ſufficient that it be affirmative, but it muſt alſo contain negative Notes 338. 


Words; that is, it is not enough for Defendant to ſwear that the Cauſe Belſbaw v. 
| Porter. The 


| ; kgs EPR Words Cau/ 
nue changed, but he mult likewiſe add that it did zo ariſe in the County # ie 


laid in the Declaration, or elſewhere out of the County to which he would indiſpenſably 


have the Venue changed. 9 | | neceſlary, for 


. a 3 3 EY | It would be 
inſufficient to ſwear that the Promiſes in the Declaration were made in ſuch a County. 


336. Cole v. Gouing, S. P. 2 Bernardiſt. 74. White and Love. 


Where there are ſeveral Defendants the Affidavit of one is ſufficient to 1 Burn, 
ground a Motion for changing the Venue. | Netes 343. 
Box v. Read 


and another. 


3. Caſes in which the Genu cannot be changed. 


With regard to the Caſes in which the Venue cannot be changed, pe C, 2 
though it has been held that the Venue may be changed in all Actions of Barner Notes 
a tranſitory Nature, yet there are divers Exceptions, as in Caſes of Privi- 391. Evereſt 
lege, Specialty, Promiſſory Note or Bill of Exchange. To which may v S9n/«n. 
be added, that even in the Caſe of Perſons privileged in this Reſpect, ſuch d 


Townſend v. 


| as Barriſters or Attornies, if they are joined in an Action with unprivi- Duppa & al. 


leged Perſons, they cannot change the Venue. 
Neither is the Venue in any Cale ever changed into a County Palatine. The Re 

Court have likewiſe refuſed changing ic into Durham: And have alſo re- 3 386. | 

jected a Motion for changing it from Yorkſhire into the City of York. Richardſon 


| againſt Walker 
& al, Lu. id. Lewis v. Afiham. 1 Barnes's Notes 341. Crafter v. Cockerell. 


-Vorc Ac. | | 4 P 25 Univer⸗ 


I Barnes's Note- 


| 
þ 
0 


; 
it 
f 
bi 


Univerſities. 


| TT (A) Univerſities, what, 


(B) Df _— Courts and Puvileges ot Iurfsditin 
Wherein, 


4 5 1. How they are to demand Conuſance. 
5 | 2. By whom it may be demanded. 
| 3. At what Time it may be demanded. 


(O) Of their Paivileges with regard to their Right of pr 
ſentation to the Livings of Papiſts. TUherein, 


1. In what Caſes they ſhall preſent, 

2. Whom they ſhall preſent. 

2. How their Right of Preſentation may be prevented, 

4. How Truſts made to prevent their Right of Preſentation 
may be diſcovered. 

5. How their Right of Preſentation may be deveſted. 

6. How it may be avoided. 


(A) Univerſities, what. 


BV. Univerſities. in general, we 8 thoſe Seminaries of Learn- 

ing where Youth are ſent to finiſh their Education, and to be in- 
ſtructeck in the liberal Sciences. With us, by Univerſities, are more par- 

5 ticularly denoted thoſe two learned Bodies of Oxford and Cambridge, which 
are inveſted with ſeveral peculiar Privileges. 


(B) ) Of their Courts and Pzivileges of 2: 
krisdiction. 


4 Infl. 227. Pack of the Tſniverfities had ſeveral Powers FE Privileges by 
God). 201. pl. Charters from the Kings of this Realm, particularly one in the Eighth 
. Fong of Hen. 4. whereby they were authorized to hold Plea of all Cauſes ariſing 

ie; within the Univerſity according to the Courſe of the Civil Law: But in 

the Opinion of all the Judges of England the Grant was held not to be 
good, for that the King could not by his Grant alter the Law of the Land. 

To remedy this and other Detects reſpecting their Powers and Fong 
pecia 
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a ſpecial Act of Parliament was made in the 13 Elix. confirming all for- 
mer Letters Patent, and all Manner of Liberties, Franchiſes, Sc. which 
they had held, or of Right ought to have enjoyed, Oc. 

By Letters Patent (not confirmed by Parliament) dated 30 March 1 Med. 164. 


11 Car. 1. granted to the Univerſity of Oxford, their old Privileges are Mag4a/en 


College Caſe. 
explained, and larger granted, "oP 3 


| 548. 
Their Courts are called the Chancellors Courts. The Chancellors are uſually 14. Bid. By 


Peers of the Realm, and are appointed over the whole Univerſity, But Charter of 14 
the Courts are kept by their Vice-Chancellors, their Aſſiſtants or Depu- Hen. 8. The 


Chancellor, 
his Commil- 

| | | ſary, and his 
Deputy, that is the Pro- Vice-Chancellor, are Juſtices of the Peace for the Vill of Oxon, County of Oxon and 
Berks; and their Authority does not depend on the common Commiſſion only; they being Juſtices of the 
Peace by Virtue of their Offices. | | | | | f 


ties; the Cauſes are managed by Advocates or Proctors. 


Theſe Courts have Juriſdiction in all Cauſes Eccleſiaſtical and Civil (ex- OWE > 
cept Mayhem, Felony and Freehold) where a Scholar, Servant or Mini- Vn 
ſter of the Univerſity is one of the Parties in Suit. Bradell. But 


| 8 | ſee the Peti- 
tion againſt the grant of Hen. 4. in Prynn's Auimadu. p. 368, 369. 


Their Proceedings are in a ſummary way according to the Practice of Cre. Car. 73. 
the Civil Law; and in their Sentences they follow the Juſtice and Equity ewe v. 
of the Civil Law, or the Laws, Statutes, Privileges, Liberties and Cu- . 

Ja NE : Hetleyz 5. Tho- 
{toms of the Univerſities, or the Laws of the Land at the Diſcretion of 


mas M ilcocis 
the Chancellor. Caſs. 


Hard. 508. Ceoflle v. Litchficld, 
If there is an erroneous Sentence in the Chancellor's Court of the Uni- Hoc“ by. 
verſity of Oxford, an Appeal lies to the Congregation, thence to the Con- 549 


vocation, and from thence to the King in Chancery, who nominates |, - * 
Judges Delegates to hear the Appeal. The Appeal is of the ſame Nature King v. che 
in Cambridge. | 5 N Chancellor, &c. 


3 of Cambridge. 
As by Charter confirmed, as above mentioned, by Act of Parliament, Cro Car. 73. 
Cognizance is granted to the Univerſity of all Suits ariſing any where in v. 


Law or Equity againſt a Scholar, Servant or Miniſter of the Univerſity, 2 


: f Hard. cox, 
depending before the Juſtices of the King's Bench, Common Pleas and others 508 Cafth, 
there mentioned, and before any other Judge, though the Matter concern Lichfela. 


the King: If an Indebitatus Aſſumpſit is brought by Quo minus in the There is ſome 
Exchequer againſt a Scholar or other privileged Perſon, the Univerſity N eg 
ſhall have Conuſante, for the Court of Exchequer is included in the ge- = 


Cital of this 


| 5 Charter; in 
Cro. Car. they are ſaid to have Conuſance, Ita quod Fuſticiarii de Banco Regis, five de communi Banco, wel 


Juſticiarii de Alis non ſe intromittant. In Hard. it is ſaid, that Conuſance is given them of all Suits, Oc. 


depending before the Juſtices of the King's Bench, Commen Pleas, and others there mentioned, and before 
any other Judge, ehough the Matter concern the King. Theſe latter Words would no doubt warrant the Re- 
| ſolution in the Caſe of Caſtle v. Lichfield, for it is ſaid that no Charter of Exemption ſhall be allowed with- 


out theſe or the like Words, Licet tangat nos. But fee Hardr. 189. where it is affirmed that the Exemp- 
tion granted to the Univerſity hath not theſe Words, Lice? tangat nos. And ſee the following Authorities, 
by which it is held, in Oppoſition to the Caſe of Caſtle v. Lichfield, That | | . 


If a Debtor and Accountant to the King ſues a Scholar by Bill in Equity Hard. 189. 
in the Exchequer, or if an Attorney ſues a Scholar by Writ of Privilege, 77 1 
it is ſaid that the Univerſities ſhall not have Conuſance, for a general j,, . 
Grant ſhall not take away the ſpecial Privilege of any Court. Oxford Litter, 
| | | | | | Patent. S. P 
| 3 Leon. 149. The Lord Ander/on's Caſe, 2 Danv. Abr. 164 


4 — | Bur 


Univerſities, . 


as to the Re- 


Univerſities, 


Cro. Car. 73. But in Caſes where Privilege is allowable, a Scholar, Sc. cannot waive 


Male v. his Privilege, and have a Prohibition in the Courts of Weſtminſter, for 
Hal. a8. The the Univerſity by Right has the Conuſance of the Plea, where one is a 


"ras Wilockss privileged Perſon; and a Stranger is forced to ſue a privileged Perſon in 


Caſe. This their Courts by reaſon of that Right veſted in them. 

Privil as | | : CG 
een * Scholars, that their Studies might not be interrupted by their being forced to attend Suits in other 
Courts. | 


— . 
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Hesl 28 Jo. But a Scholar ought to be reſident in the Univerſity at the Time of 
.mas Wilcocks's the Suit commenced; and no other ought to be joined in the Action 
Caſe. with him, for in ſuch Caſes, he ſhall not have Privilege. 3 55 
Brownl.-74. Though it is ſaid that Servants of the Univerſity are privileged, yet 
Carrell v. it has been held that a Bailiff of a College was not capable of Privilege. 
Paſke. | | | 
2 Vent. 106. Neither is a Townſman intitled to Privilege, to exempt him from an 
4 The City of Office in the Town, if he keeps a Shop and follows a Trade, though he 
| | Oxford i Ca/e. is matriculated as Servant to a Scholar. © 
Co. Car. 87, It is to be obſerved, that though Maybem, Felony and Freebeld appear 
88, Hayley: as above, to be the only Cauſes excepted in their Charter; yet it has been 
Caſe. held that in Actions for the Recovery of the Poſſeſſion of a Term, with- 
oa out claiming Title to the Freehold, they ſhall have no Privilege, becauſe 
Webb's Caſe. the Freehold may come in Queſtion. 
| It hath been diſputed how far the Words of the Grant intitled them 
to Privilege in Matters of Equity. And the general Principle of Con- 
{ſtruction ſeems to be that where Chattels only are concerned, or where 
Damages only are to be given, there their Privilege 1s allowable, but 
where the Suit is for the Thing itſelf, there their Privilege cannot be al- 
8 lowed. As in the following Caſes: „ 
2 Vent. 362. A Bill was brought ſetting forth a Contract under Seal with the De- 
Draper v. fendant, for making a Leaſe of certain Lands in Middleſex, and to have 
Guben. Execution of the Agreement. The Defendant pleaded the Privilege of 
the Univerſity, to proceed in all Quarrels in Law and Equity, except 
3 concerning Freehold; and concluded to the Juriſdiction of the Court. But 
. 8 . Lord Keeper Guilford over- ruled the Plea, becauſe in this Caſe they can 
A only excommunicate or impriſon, but cannot ſequeſter Lands in Mzdle- 
ſer, and ſo can give no Remedy; and becauſe the Charter of the Uni- 
verſity of Oxford, impowering them to proceed in all Pleas and Quar- 
Tels in Law and Equity, Cc. ought properly to be extended to Matters 
at Common Law only, or to Proceedings in Equity that might ariſe in 
ſuch Caſes, and not to mere Matters of Equity, which are originally ſuch, 
as to execute Agreements in Specie. 8 
Fin. R. 45. So likewiſe on a Bill in Chancery to be releived againſt a Bond of the 
Williams v. Penalty of 1001. given by the Plaintiff's Father to the Defendant, who 
Roberts. pleaded his Privilege, that he is a Doctor in Divinity, Scholar and Kc- 
dentiary Student in the College of Oxford, and that he ought not to be 
ſued but before the Chancellor of that Univerſity, or his Deputy or 
Commiſſary for the Time being; the Plea on debate was over-ruled. 
Fin Rep. 162. But on a Bill to have a Bond delivered up of 1007. Penalty, the Mo- 
Buſhy. 90%. ney being paid, Defendant pleaded that he was a privileged Perſon of 
the Univerſity of Oxford, viz. a Doctor of Laws, and Reſident there, 
which the Chancellor certified, and demanded Conuſance of the Matter in 
Queſtion as determinable before him, or before the Vice-Chancellor, Ec. 
and not elſewhere. The Court diſmiſſed the Bill and allowed the Plea. 
Fin. Rep.292. So likewiſe on a Bill by Adminiſtrator for an Account of Inteſtate's 


eG, Eſtate which Defendants had got in their Poſſeſſion, on Pretence of ſome Þ 
Adam. Debts due to them from the Inteſtate; Defendants pleaded they are pri- 


vileged Perſons of the Univerſity of Oxford, and there Reſident; wha 
3 | the 
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the Chancellor certified, and demanded Conuſance of the Matter as exa- 
minable before him, his Vice-Chancellor, Sc. and not elſewhere. And 
the Plea was allowed. | | 

Laſtly, on a Bill brought in this Court for a Diſcovery of the perſonal Per Harcourr 
Eſtate of Dr. Alderidge deceaſed, and an Injunction granted thereupon, the . Ms. 
Univerſity of Oxford claimed Coniſance of the Cauſe, for that both Plain- oe A7 on 
iff and Defendant were Scholars of the Univerſity. And Harcourt C. or- ir.“ 


0 b 6 | Alaeridge V. 
dered the Bill to be diſmiſſed, and allowed an exclufive Conuſance in Srragerd. 
Equity touchiug Chattels to the Univerſity. | Vie Abe P - 

22. p. 11. 


It is ſaid, that the Chancellor of the Univerſity of Oxford, or his Vice- Hood's Inft. 
Chancellor, may inflict Eccleſiaſtical Cenſures of the greater Excommuni- 54% 
cation on Offenders even for Temporal Offences, and certify the Excom- 
munication into the High Court of Chancery to obtain the Writ De Ex- 


* communicato capiendo, as if the Offender had been excommunicated in an 


Eccleſiaſtical Cauſe and certified by a Biſhop. The Univerſity of Cam- 
bridge hath alſo this Privilege. 


In the Conſtruction of their Privileges with reſpect to the Aſſize of 3 Leon. 214. 
Beer and Ale, it has been conteſted that they have not afiſam ipſam, But fee 12 f. 
that is, They cannot appoint another Aſſize than what is tet down by 1 


a which recog- 
Statute, but that they have only Cuſtodiam Aſfſize, that is, a Power to en- nires theRight 


force the Execution of it, as well in the Price as in the Meaſure, of the two 


Univerſities 


to ſize and mark Meaſures for Ale and Beer: And by a Grant of the 2gth Fa. 3. The Univerſity of Ox- 


ford hath the Aſſize and Eſſay of Wine and Ale, as well as the Cuſtody of it. Wood's I. 550 


Such are their general Privileges of Juriſdiction; it remains now to 
conſider, | . | 5 | 


1. How they are to demand Conulauce. 


It is ſaid that Conuſance may be demanded by Certificate only, without 7, 7, 
ſpecial Pleading upon an [na:Zment of a privileged Perſon for an Aſſault 35 %.“ 
and Battery. 77 8 N | | . 

But it has been held, that the Claim of Conuſance ought to be entered 2 Sr. 810. 


upon a Roll, and an Affidavit made to verify the Certificate. Paternoſter v. 


Graham, 


| | "Per Car, SP. 
1 Barzard. 49, 65. under the Name of Boo and Graham. 


In Equity however a Bill being filed againſt Defendant, a Fellow of 1 Caſs inCar. 
Exeter College in Oxford, for an Account of ſeveral Sums of Money; 237. Prat v. 
the Chancellor of Oxford claimed Privilege by Inſtrument in Writing. . Lord 
But the Lord Keeper diſallowed the Claim, ſaying it muſt be put in b Keeper added 


way of Plea. He declared nevertheleſs that it ſhould ot be on Oath, eee e 


; | | Outlawry De- 
but that it ſhould be ſufficient to aver the Defendant to be a Scholar fendant ſhould 
Wien, ĩ˙ | | not be put to 

| | aver the Plea 

on Oath. 


In ſome Caſes the Claim of Conuſance by Plea ought to conclude with 3 Ba. 23: 
a Traverſe, as in Treſpaſs for an Aſſault and Battery at B. in Com. Mert- Payn v. 
ford, the Defendant pleads, that he was Servant to a Scholar in Saint 7. 
John's College Cambridge; and that they are to have Conuſance there. 


The Plaintiff demurs becauſe the Defendant takes no Traver/e, that he 


was culpable in any Place Extra Univerſitatem Cantabrigiæ; that there- 
upon they might have taken Iſſue, The whole Court were clearly of 
Opinion, that the Defendant here ought to have concluded his Plea with 
a Traverſe. . 


| VOI. V. | 8 40 5 By 
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- Univerſities. 
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2. By whom it may be demanded. 


Hard. 05, The Vice-Chancellor by his Attorney or Deputy appointed in Writin 
510. Caſile v. may demand it, though the Vice-Chancellor is but a Deputy himſelf; for 


Lich feld. 1. 4 : 
, _ PR. Bailiff may properly demand Conuſance, and upon Notice of the Pa. 
774. tent the Court ought to ſuperſede. 


3. At what Time it may be demanded. 


The Rule is that Conuſance muſt be demanded the firſt Day. Thus 
» Ld. Ran, In an Action on the Caſe againſt a Member of the Univerſity, the 
1339. in Caſe Bill was of Eaſter Term 11 Ann. and the Defendant had an Imparlance 
ef the King v. till the firſt Day of Trinity Term following; after which, and before 
9 Plea pleaded, the Univerſity of Cambridge by their Attorney demanded 
44% B, Conufance, and the Claim was diſallowed becauſe it was not made the 
Bentley's Cafe, firſt Day. | £2 


cited as ſo held _ 


Hill. 11 Ann. 
B. R. Perne v. 


—ͤ — 


(Cc) Ok their Puvileges with regard to their 
Right ok Pzeſentation to the EZivings of 
_. TSS 


1. In what Caſes they ſhall pꝛelent. 


3 Jac. 1. c. C. E* ACTS, That every Papiſh Recuſant Convict during the Time 


that he ſhall remain a Recuſant Convict, ſhall from and after the End 
of this preſent Seſſion of Parliament be diſabled to preſent to.any Bene- 
fice or Eccleſiaſtical Living, or to nominate to any Free School, Hoſpital 
or Donative; and ſhall likewiſe be diſabled to grant any Advoidance to 
any Benefice. he 


PE, The Chancellor and Scholars of the Univerſity of Oxford ſhall have the 


2 


Preſentation, &c, to every ſuch Benefice, School, Hoſpital and Donative, | 


in the Counties of Kent, Middleſex, Suſſex, Surry, Hampſhire, Berkſhire, 

Buckinghamſhire, Glouceſterſhire, Worceſterſhire, Staffordſhire, Warwickſhire, 

Wiltſhire, Somerſetſhire, Devonſhire, Cornwall, Dor ſeiſbire, Herefordſhire, 

Northamptonſhire, Pembrokeſhire, Carmarthenſhire, Brecknockſhire, Mon- 

mouthſhire, Cardiganſhire, Montgomeryſhire, the City of London, and in every 

City and Town being a County of itſelf, within the Limits of the Coun- 

tiies aforeſaid. „„ . = | | | 

1 The Chancellor and Scholars of the Univerſity of Cambridge ſhall have 

| the Preſentation, Sc. to every ſuch Benefice, School, Hoſpital and Do- 

native in the Counties of Hertfordſhire, Cambridg ſhire, Huntingtonſhire, * 

Suffolk, Norfolk, Lincolnſhire, Rutlandſhire, Leiceſterſhire, Derbyſhire, Not- 

tingbamſbire, Shropſhire, Cheſhire, Lancaſhire, Yorkſhire, Durham, North- 

umberland, Cumberland, Weſtmoreland, Radnorſhire, Denbyſbire, Flint- 

ſhire, Carnarvonſhire, Angleſey, Merioneth, Glamorganſhire, and in every 

City and Town, being a County of itſelf, lying within the Limits of the 
Counties laſt mentioned. | | 

By the 1 W. & M. cap. 26. ſ. 2. every Perſon refuſing to make, or 

to appear for the making the Declaration againſt Tranſubſtantiation, and 

whoſe Name ſhall be recorded at the Quarter Seſſions, is diſabled to make 

any Preſentation, Donation or Grant of Avoidance of any Eccleſiaſtcal Li- 

h | | vipg; 


Univerſities. 1436 
wing, as ſully as if he were a Popiſh Recuſant Convict, and the Chan- 
cellor, Sc. of the Univerſities ſhall have the Preſentation in the reſpec- 
tive Limits mentioned in the Act of 3 Zac. 1. c. 5. | 

And farther by 12 Ann. c. 14. Papiſts and their Children under the 
Age of 21 Years, not being Proteſtants, though not convicted, and their 


Mortgagees and Truſtees ſhall loſe their Preſentations; and the reſpective 
Univerſities ſhall preſent, 


2. (Whom they ſhall preſent. 


| | | x ider a | bergie It WAS 95 
By 3 Jac. 1. c. 5. J 21. It is provided, that neither of the Univerſities h 
all grefent to any Benefice, any ſuch Perſon as ſhall then have any other apy nie 


| 1 : may be pre- 
Benefice with Cure of Souls; and ſuch Preſentation ſhall be void. ſented to a 


Pr ebend, for. 


may be preſented or nominated by the Univerſity ; for their Promotion is not a Benefice with Cure of Souls. 
Vin. Abr. F. 22. p. 5. But ſee 3 Inft. 155. contra. 3 8 


z. Dow their Right of Pzcſentation may be prevented. 


If Patron Recuſant grants the Patronage in Fee to another, in ſuch Caſe 5% Ilan 
the Univerſity ſhall not have the Preſentment; and in the ſame Manner, J. 19. Stan- 
if he grants it in Tail for Life or Years, during the Continuance of this 4 v. The Un: - 
Grant, he is not Patron in Poſſeſſion, and therefore the Univerſity ſhall 28 
not preſent by the Words of the Statute of the 3 Jac. c. 5. 


191, 
But if a Patron makes a Leaſe for Years of an Advowſon, and after- Sir William 
wards becomes a Recuſant, the Univerſity ſhall have the Preſentation, as Jo 5 Star- 
pf | | « UNIVER= 

a future Intereſt given to them. | Fay of Oxford 


So likewiſe if a Patron acknowledges a Statute Merchant, and after be- 14 15. 
comes Recuſant Convict, and then the Statute is extended, the Univer- 
ſity notwithſtanding ſhall have the Preſentment. VEE 


4. How Truſts made to p2event their Right of Þyeſentatſon 
map be diſcovered. 


Where ſecret Truſts are made to prevent their Right of Preſentation, 
the following Statutes point out a Method for diſcovering ſuch Truſts. 

By 1 W. & M. c. 26. ,. 3. Truſtees of Recuſants are diſabled to pre- 
ſent or grant any Avoidance of any Eccleſiaſtical Living, Free School or 
Hoſpital, and the reſpective Univerſities are to have the Preſentations. 

And if any Truſtee, Mortgagee or Grantee of any Avoidance ſhall 
preſent, &c. to any ſuch Eccleſiaſtical Living, Sc. where the Truſt ſhall _ 
be for any Recuſant Convict, or diſabled, without giving Notice of the 
Avoidance in Writing to the Vice-Chancellor of the Univerſity, to whom 
the Preſentation ſhall belong, within three Months after the Avoidance, 
he ſhall forfeit 500 J. to the Univerſity to which the Preſentation, &c, 
ſhall belong. | PK Es | 
S8. 7 Perſons making the Declaration, and taking the Oaths before the 
Juſtices at the Quarter-Sefſions, where there Names are recorded, ſhall be 
diſcharged of the Diſability. RR 

Farther by 12 Ann. ft. 2. c. 14. f. 2. Preſentor is to be examined 
by the Ordinary, whether he be a Papiſt or a Truſtee for ſuch. wa 

S, 3. Preſentee is to be examined upon Oath by the Ordinary, if he 
knows or believes the Preſentor to be a Papiſt, or a Truſtee for a Pa- 


pilt, 


non habet curam Animarum, C. Eliz. 79. And for the ſame Reaſon a Dean, Archdeacon, Prebendary, Oc. 


fora and Whit , 


and I bitton. S. P. Arg. 10 Rep. 56. a. 
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336 Univerities. 
piſt, or for the Children of ſuch, or any other Perſon ; and if he anſwer; 
not directly, the Preſentation to be void. FTE TD | 

F. 4. Univerſities and their Preſentees may bring a Bill in Chancery 
for Diſcovery, and upon negleCting to anſwer, the Bill to be taken Pro 


confeſſo. 


r 


Patrons and their Clerks, conteſting the right of the Univerſity i 


Tmpedit, that davit, as the Court ſhall think proper, as to ſecret Truſts; and if upon 


' the Plaintiff Diſcovery who is the Ceſtui que Truſt, he ſhall, upon a Rule made fe- 
claimingRigbt 


of Patronage him to come into Court, or before Commiſſioners, to make the Declara. 
might be — tion againſt Tranſubſtantiation, neglect ſo to do, he ſhall be eſteemed 


amined upon Convict in reſpect to his Preſentation, | 
Oath touching 


: ſecret Truſts for Papiſts purſuant to this Act, and a Commiſſion for ſuch Examination was ordered to iſſue 
\ direfted to the three Prothonotaries or any two of them. 1 Barnes Notes 2. King v. Biſhop of Carliſle, 477 


Maſters and Scholars of the Uni verſity of Cambridge. See likewiſe where the Court ordered a Commiſſion fo: 


che like Purpoſe, and directed the Prothonotary to ſtrike the Commiffioners Names, and to ſettle the Inter. 
- rogatories. 2 Barnes's Notes 1. Rutter v. Biſhop of Hereford and the Univerſity of Cambridge. | 


'$.6. And the Anſwer of ſuch Patrons, and the Perſons for whon 
they are intruſted, and his and their Clerks, and their Examinaticy; 
and Affidavits taken as aforeſaid by order of any Court, or by the Od. 
nary, ſhall be allowed as Evidence againſt ſuch Patron ſo prelenting, ang 
his Clerk. | FE 

S. 8. No Lapſe ſhall incur, nor Plenarty be a Bar, till three Months 
after the Anſwer put in, or the Bill taken pro confeſſo, or the Pro. 
ſccution deſerted, provided ſuch Bill be exhibited before any Lapſe 
incurred. _ Ss 

S. 10, Upon Confeſſion or Diſcovery of Truſt, Deeds may be inforce! 
to be produced. MT 3 

Laſtly, The 11 Geo. 2. c. 17. J 5. Enacts, That every Grant of any Ad. 
vowſon of any Eccleſiaſtical Living, School, Hoſpital or Donative, and 

every Grant of any Avoidance thereof, by any Papiſt or Perſon making 
Profeſſion of the Popiſh Religion, or any Mortgagee or Perſon intruſtes 
for any Papiſt, Sc. ſhall be void, unleſs ſuch Grant ſhall be made 3757 
fide, and for a full Conſideration, to a Proteſtant Purchaſer, and only for 
the Benefit of Proteſtants; and ſuch Grantee ſhall be deemed a Truſtee 
for a Papiſt, and they and their Preſentees ſhall be compelled to make 
ſuch Diſcovery relating to ſuch Grants and Preſentations as by the Ac 
12 Ann. ſt. 2. c. 14. is directed. And every Deviſe to be made by 
any Papiſt of any ſuch Advowſon, Sc. with intent to ſecure the Be- 
nefit thereof to the Heirs or Family of ſuch Papiſt, ſhall be void; and 
ſuch Deviſees and Perſons claiming under ſuch Deviſees, and their Pre- 
ſentees, ſhall be compelled to diſcover whether ſuch Deviſes were not 
made with the ſaid Intent. | | 


5. Pow their Right of Preſentation may be deveſted. 


10 Rep. 58. a. When once the Preſentation Bac vice is veſted in the Univerſity, 


in the Chan- though the Recuſant conforms himſelf afterwards or dies, yet the Uni 
cellor, &c. of | 1 | 


Oxford Uni- verlity ſhall preſent. 
verſity's Caſe. | 


Per Hutton. So likewiſe if a Recuſant is attaint of Felony or Præmunire, the Intereſt 


Sir Wiliiam of the Univerſity ſhall not be deveſted. 
Jo. 26. in the 


Caſe of Standen v. The Univerſity of Oxford and Whitton, 


— | 6. How 


Univerſities. 337 


6. Þow it may be avoided. 


Ther W.& M enacts, That the Benefice to Which Perſons are 1 7. & N. 
preſe ented by the Univerſities for the Recuſancy of the Patron, ſhall be- 45 1. 26. 
come void in caſe: of Abſence from the: lame above the Space of bo Days / 


in any one Year, 


Uoid and Uoidable, 


[ the Law ſome Acts are abſolutely void, and others are void- 


able only; for the better underſtanding whereof, it is neceſſary to 
conſider, | 3 


(AJ The Dittintton between void any voidable. 


(B) What Atts are void; wherein of the Degrees, in which 
Acts may be void, 8 


What Acts are ble telr SY) as to al Purpoſes. 

What void as to ſome Purpoſes only. 

What as to ſome Perſons only.” © 

How Ads void by Operation of Law may be made good 
by ſublequent Matter, 


(C) What As are voidable 4 3 
(D) Bow voidable Ads may be made good. 
(E) How they may be avoided. 

(F) By whom they may be avoided, 


> GI N 8 


() The Diſtinction between void and 
votdable. 


Thing is void which was done againſt Law at the very Time of the 2 Lill. Abr. 
doing it, and no Perſon is bound by ſuch an Act; but a Thing is $97- 

1 voidable which is done by a Perſon who qught not to have done it, 

but who nevertheleſs cannot avoid it himſelf after it is done; though it 

may by ſome Act in Law be made void by his a Sc. 


Vol. V. | 3 (B) TUhat 


j 
£ 
f 


—— 
— 


ap > — —— — 
- — 


tn - — " os 
7 - ane 
2 5 
Eo 
> 2 * X 


_ Clark. See 


Li. ibid. 


% 0 * 


Uoid and Uoidable. 


8) What Acts are abſolutely. void. 


Curt. 19. CTS it 18 aid may 8 9094 in Erb Degen 1 to che 
Keite v. Clep- A. particular Circumſtances of the Caſe; it will be proper therefore 
com. 


to conſider, 


1. That Ats are abſolutely void as to all n 


Br. Obligati- Bond of a Feme Covert and Infant are void. 

on, pl. 26. This 

however with regard to the Infant 101 be öder 06d with ſome Reſtriction; for if an Infant gives a Bond 
without a Penalty, for Neceſſaries, it is good; and the Reaſon why it is void, if with a Penalty, ſeems to 
be that the Law gives Validity to every Act of the Infant's which may be for his Benefit; but it cannot be 
preſumed to be for his Benefit ta enter into a Wr Ney 85. Delax val v. Clare. Cro, Elix. 9205 Aylif v. 
Archdale. S. C. Moor 679. 1 1 7 4. t Roll, Abr. 729. þ (ep. 87. Ryu $446 


4 


4 Co. Rep. 128. So likewiſe the Bonds of Perſons Non Gees Mentis, 2 Office found, 


Bewerloy's are abſolutely void. 
Cafe. It is 


{aid the Reaſon why the Bond of an Infant or Perſon Non Compos is void, is becauſe the Law has appo! ate 


no Act to be done to avoid it; and the only Reaſon why, the Party; cannot plead eg «/? faltum, is that the 


Cauſe of Nullity is extrinſic, and does not appear, on We ales of f;the, Deed. 2 Salt. 67 $; [1 bompfon v. Liath, 


And ſee Pot. What Acts are voidable only. 


0 


8 Tit. And in general all Bonds which are Siven for a 'Purgoſe Malum in ſt, 
Obligation, as to kill or rob another are void. 


(D) and (E). Likewiſe Bonds given for .the Pertaymance of a Malum Probibitum a 
for Maintenance.— 


And Bonds to oblige Perſons « to neg der Duty to the King and 

Kingdom, are abſolutely: void. 5 a A 
2 Salk. 620. If a future Leaſe be made to commence after the Death of We in 
Machilv. Tail, 'tis merely void in its Creation; for it is not to commence till the 
Poft (C) Title of the Iſſue commences, and that is an elder Title concurring with 
itz; and if the Law ſhould make it otherwiſe than void, the Law would 


make him a Treſpaſſer, TEL 21120 
5 Rep. 30. If a Biſhop grants Kami de and there are Bona Notabilia, ſuch 
Prince's Caſe. 


3 Rep. 136 Adminiſtration is abſolutely void, as well, as to the Goods within his 


Sir Jobn Ned. Own Dioceſe as elſawhere, becauſe he hath in ſuch. Caſe no Juriſdiction 
hams Caſe. Whatever. 

Noy 96. Croſs- 

man V. Hume, 

And ſee Po 

C1 


3 tuft. 231. So likewiſe a] dgment, given by Perſons who have. no good Com- 
And it may be Miſſion for that Purpoſe, | is void, | 
added, thatin 


general all Acts done "y Miniſters of Juſtice without Authority a are e void, 10 0 Rep 76. 6, And ſee Pop . 


2. What ads arc void as to ne W ls; 


Void Things are good to ſome Purpoſes —As if 
62. 


Hach Law Leſſee for 20 Years takes a Leaſe for 10 Years, to begin preſently, 


upon Condition that if a certain. Thing be not done the Leaſe ſhall be 
void; in that Caſe, though the ſecond Leaſe be void on the Breach of tne 
Condition, yet the Surrender remains good. 
So likewiſe if a Feoffment be made, to be void on the Nonperfor- 
mance of a certain Condition, yet after the Feoffor's Entry for the Con- 
dition broken, the Feoffee ſhall haye an | Action for a Treſpals done by 
the Feoffor beforme 


2 | Alſo 


his 
00 


m- 


0. 


1 


1 


FE not void, but voidable as to the Iſſue. 


© Hand, it is voidable only. 


| ded, that if the Feoffment or Leaſe be executed by Letter of Attorney, it is a Diſſeiſin to Hm 
E aid likewiſe, that if the Infant reſerve a ſmall Rent, as one Penny, where 
fluch Leaſe is void. 2 Leo. 216. Humfreſton's Caſe. | | 


| Veidable, * 


tld. 


yet it determines his Will. Jaws x. Clerk. 


| But if an AR 
be made Void by a Statute, it ſhall avail to no Purpoſe whatever: Therefore a Simoniacal Preſentation 


Joes not ſo much as amount to a Claim, Arg. Hard. 47. Jones v. Clark. 


3. What Acts are void as to ſome Perſons only. 


A fraudulent Gift of Goods is not void againſt all, for it remains good Per Haters, 

in 1 vol 1 1 4 Cro. Elix. 445. 
againſt the Donor, and is only void againſt his Creditors Un % 
So likewiſe a Feoffment upon Maintenance or Champerty is not void an 
againſt the Feoffor, but againſt him that hath Right; per Beamond J. Upton v. Baſſet. 

Alſo where a Feme Covert or Infant are bound in an Obligation with Br. Olliga- 
others, though the Bond is void as to the Feme Covert or Infant, yet it %, pl. 26. 


is good as to the others, who ſhall be ſued alone, and the Writ ſhall in 
not ate 3 e 1 
rott. And ſee there whether it is neceſſary to aver on the Delaration, that the other is a Feme Covert cr 


4. Dow As void by Operation of Law may be made good 
8 by lublequent Matter. 8 


In Equity the Conſent of the Heir makes good a void Deviſe. wages 5 
Sn | | | N La. Corn- 
e | 58 v. Mid. 
| | | Cn : uleton. 
So likewiſe a Deviſe void by Miſnoſmer of the Corporation was de- Chan. Cafes 
creed to be a good Appointment of a charitable Uſe, within the 43 Eliz. 267. 83 


(O What Ads are vordable only. 


F a Leaſe be made by the Huſband of the Wife's Land, and the Huf. 4g. 3 b 
band dies, the Leaſe is not void, but voidable by the Wife's Entry. 2 * 


65. Browning v. Becſton. 


Likewiſe if Tenant in Tail make a future Leaſe for Years, which by 2 Sa/k. 620, 
Polhbility may be to commence during the Lite of Tenant in Tail, it is ee 1 
|  C4ark, dee 
Ante. | 
So if an Infant makes a Feoffment or a Leaſe, and delivers it with his 3 
| | v. Hockhead. 


| It has been 
the Land is worth 100 J. per Ann. 


K 


It is ſaid likewiſe, that a Deed of Exchange entered into by an Infant, Perk. 281. 


| or one Non ſane Memorie, is not void, but may be avoided by the Infant 
| When arrived at Age, or by the Heir of him who is Non ſane Memoriæ. 


Allo an Infant's Bond of Submiſſion to an Arbitration ſeems only wy 93. 


Stone v. 


Knights 
An 


Uotid and Noldable. * 


Alſo if Tenant at will grants over his Eſtate, though the Grant be void, . Hard. 45. 


It is there ad- 


— —— eps — 


2 Str, 938. An Infant's Contract of Marriage likewiſe is only voidable. 


„„ 


I Uoid and Qotdable. 


*** 


— 


Holt v. Ward, 

(lartencitux. | | | 5 £ | 

4 Reþ,124. So likewiſe the Deed of Perſons Non Compos Mentis, before Office 
Bewwrly'sCaſe. found, are voidable only, but cannot be avoided by themſelves, 

The Reaſon | 


why their Acts cannot be avoided by themſelves, is becauſe it is a Maxim in Law, that no Man of full Age 


ſhall be admitted to ſtultify himſelf. IA. ibid. and ſee Ante (B). 


Pi Poham, A Preſentation, Inſtitution, and Induction of a Layman is not void, 


Cro.Fliz.31s. ; by Sentence. | 
Pratt v. Stoke. but only voidable 7 | 


| ference. 


Cro.Fliz.31s. So alſo if Letters of Adminiſtration be granted to one, and after ar 
Prattv.Stocke. granted to another, by this the firſt are not avoided, except by Judicial 
Senten ee 1 5 5 
2 Salk. 674. An Order of the Juſtices likewiſe, being a Judicial Act, is not abb. 
Hall v. Biggs. Jutely void, but voidable only, and continues to be an Order till it is 
| avoided, | | | | „„ 
2 Salk. 674 So likewiſe the Judgment of a ſuperior Court is not void, but ol 


4. 4 voidable by Plea or Error. - | 
Adams. | | 


8. C. Carth. 


274. . . 5 | 
2 lvl. i84, Thus an erroneous Attainder is not void, but voidable by Writ af 


2 R. 3. . 21, Error. 


39 22. 


Are. 1. Rol. Though the Statute of Weſim. 2. 13 Ed. 1. c. 1. ſays, that inis iht 


ep. 158, 159. Jure fit Nullus, yet it is not void againſt the Party nor his Iſſue, nor hin 


Marren v. in Reverſion; but the Iſſue and he in Reverſion have Remedy to avoid it; 
Smith, alia, and the Words of the Statute fit Nullus are conſtrued to mean that it 


Madalen Col. . 3 8 2 
N ” Cake is as good as void, in reſpect of the Defeaſablencls of it. 


Arg. Rol. Rep. So where the Statute of Additions ordains, that if any be outiaw'd 
159. Smith without Addition, the Outlawry ſhall be clearly void and of no Effect, 
v. Farr. yet it ſhall not be void without Writ of Error. Po 


(D) How vordable Acts may be made good, 


_ 37-p.64.6. FFT HERE, a Leaſe is voidable, Acceptance of the Rent will make 
Fc | it good: But where it is void, no Acceptance or other Act can 


put, where make it good. 


Tenant in Tail makes a future Leaſe which may poſſibly commence in his own Life, though it is voidable 


as to the Iſſue, yet it may be made good by the Iſſue's Acceptance of Rent. Arg. 3 Le. 271, Buller! 
Baker. Fe, 


8 a a—aation — — — —— — FE EPIR — 1 | — 
| Uotd and Uotdable, 341 


rr a6 „6 


(E) Hob they may be a vorded. 


AWE being voidable, is to be avoided by ſpecial Pleading, and 5 Rep 119: 4. 
L where an Act of Parhament ſays, that a Deed, &c. ſhall be void, + mas 
it is intended that it ſhall be by Pleading. | _ 
= Where a Deed is a voidable Dced at the Time of Pleading, as if an 5 Rp. 119 . 
Infant feal and deliver a Deed, or one of full Age deliver a D:ed by % Id 
H _—_ Sc. the ents. muſt not plead Non #ft fadlum: Becauſe when © 1 a 
rt ion was brought it was his Dced, and mutt be avoided b - ie Dole 
= cial Pleading. | = 955 1 io = 
| ant may 
PS | | lead Non - 
fattum, for though it was once a Deed, yet at the Time of the Plee, it was not his Deed. it tia. 


N 


| But a Feoffment or Leaſe for Life, which is declared to be voi | | 
B = : e void on 3 Rep. 65. a. 
© Breach of a Condition, muſt nevertheleſs be made void by Re. entry, 1 N 
being a Freehold conveyed by Livery: Whereas a Leaſe for Years on 7% 100. 


e : Breach of the Condition is abſolutely void, and there needs no Re-entry Ou? 7 
: Ho 

> Bs ” wi : 5 

b : 


(F) By Whom they may be avoided, 
F a void Act or Deed every Stranger may take A 
b e, but not 2 Le. 218, 
() of a voidable one; as if there are two Jointenants n Pang _— in . 
one makes a Leaſe for Years, and dies, the other ſhall avoid it, for the Hen C. 
Leaſe is utterly void; but if the one leaſes for Life and makes Livery | 
in Perſon, and dies, the other ſhall not avoid it. Per Mray Ch. J. 


make 
cc can 


voidable 
Butler“. 
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Gil. Law of 


„ 


1 Rep. 121. 
Chuleigh's 


Cafe. 


UVles and Truſts. 


N Uſe at Common Law was an equitable Right which he re. 
ſerved, who conveyed a legal Eſtate to another, upon Truſt 
and Confidence that the Perſon to whom he ſo convey. 
ed it, would nevertheleſs ſuffer him te take the Rents and 
Profits of the Land, and that he would execute Eſtates according to his 
Direction. io ene 

The Feoffee therefore, or Terretenant, (that is, the Perſon to whom the 
legal Eſtate was conveyed) had the Freehold or ſole Property in him; and 
the Perſon who had conveyed the legal Eſtate to him (that is, the Cefy 


- que Uſe) had neither Jus in Re, nor ad rem, for if he had entered upon 


the Land without the Conſent of the Feoffee, he had been a Treſpafſer; 
ſo that nothing remained in bim but a bare Confidence or "Truſt, for 
which, if it was broken, he had no Remedy, but by Subpcena in Chancery, 

But this equitable Right extended itſelf to all Perſons who claimed in 


Privity under the Feoffee, that is, who came into the ſame Eſtate which 


the Feoffee had to the Uſe, and by Contract with him: For a Diſſiſr 


. came into the ſame Eſtate, but not by Contract or Agreement, and there. 


have defeated his Title, ſhould he have been compelled to ſtand ſeiſed to 


of Eſtate. | 


the Ceſtui que Uſe take the Prefits; but if he had Notice, a Truſt might 
well be ſaid to be repoſed in him, ſince he took the Land, knowingly, 


yet he would nevertheleſs have ſtood ſeiſed to the Uſe, for the Law in that 


dence in the Perſon; and where either of theſe failed, the Uſe was ful 


fore claiming not by or from the Teoffee, he conſequently did not claim 
the Eſtate as it was ſubject to the Ules, but he claimed an Eſtate above 
that free from and diſcharged of the Uſes; and it would in a Manner 


an Uſe, when he did not claim the Eſtate which was charged with the 
Uſe: For Confidence in the Perſon, was requiſite as well as Privity 


Confidence in the Perſon, was either expreſs or implied; as if a Feoffe 
to an Uſe had, for good Confideration, enfeoffed one who had no Netice 
of the Uſe, the Uſe was deſtroyed; for the Perſon enfeoffed not knoy- 
ing that there were any Uſes, no Truſt could be repoſed in him to let 


charged with the Uſes. So alſo, if the Feoffment had been made with- 
out Conſideration, though the Perſon infeoffed had no Notice of the Ute, 


Caſe would have implied Notice of the Uſe, and conſequently the Truf 
would have remained. : Lo | 

From hence it may be collected, that to every Uſe at Common Lav 
there were two inſeparavle Incidents; a Privity in Eſtate, and a Conf- 


pended or deſtroyed, | | 5 | 
But for the better underſtanding of the Law relative to this Head, w: 
ſhall conſider, | | 


(A) Of the Ozigin and firſt Jntrodutfon of Ates. | 


{B) Of the ſeveral Properties of an Eſtate in Uſe at Con 
mon Law, which are | 


. That; 


= 
| 
* i 
nd 
his 


the 
ind 
ſtu 
pon 
ler : 
for 
ery; 
d in 
hich 
ſeijar 
here 
Claim 


anner 
ed to 
h the 
rIvity 


Teoffer 
Notice 
know- 
to let 
' might 


wingly, 
e with: 
he Ute, 
in that 
e Truſt 


on Lax 
a Conf. 
was {ul 


Lead, W 


t Coll 


x; Thi ; 


. _— 


Des and Truſts, | e 
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1, That it 18 aljennbleyMdetein'of the Power of Ceſtui que Uſe, 


1. At Common Law. | 
2. By the Statute of 1 R. 3. c. 1. 


2. That it is deſcendible; wherein 


1. Of the Deſcent of an Uſz.in Poſſeſſion. 
2. Of the Deſcent of an Uigun, Wee 


On 


. That it is devilable: 
4. That it is not extendible or Aſſets. 
5. That it is not forfeitable. 
6. That a Woman is not dowable of an Ole. 
17 


(O) Of the Inconveniences of Ates. 
(D) Of the Alterations introduced with reſpeft to Convey: 


ances to Uſes by the 27 H. 8. c. 10. 


(E) Of the feverat Sozts of Cohveyinres to Giſes; wherein 


1. 0 thoſe which raiſe Uſes by way of Tranſmutati E 
Poſſeſſion, ſuch as, 1. Feoffment. Z. Fines. 5. e ” 


of which before under their e Titles: But herein 
Jartber, | 


Az 
of Deeds e the Vies of Feaffiments, Fines, 
and Recoveries ; ; wherein ck 


=, Who may declare Uſes. 
2. To whom they may be declared. 
. In what Manner they may be declared. 
4. At what Time they may be declared. 
5. In what Caſes Averments may be made of Uſes. 


2. Of thoſe Conveyances which raiſe Uſes without Tranſmu- 
tation of Poſſeſſion, ſuch as, 


i; 8 to ſtand ſiſed to Uſes; wherein 


I. Who may covenant to ſtand ſeiſed, a to whom. 
2. What Conſideration is neceſſary to a Covenant to 
ſtand ſeiſed, and how far it extends, 
ns By what Words a Man may covenant to ſtand 
ize 


4. The Effect of a Covenant to ſtand ſeized. 


2. Of Bargain and Sale; of which before under its pro- 
per Title. 281 4 


(F) What Kind of Pꝛoperty may be conveyed by way of Uſe. 
£26 G) Ok 


— 


” ** n; 
— 


344 Artes and Truſts. 
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(G) Ok the ſeveral Kinds of Uſes erecutod by the Sta: 
tute, ſuch as 


1. Uſes in Eſſe. 
2, Uſes in Poſſibility ; wherein 


1. Of Executory Fees; and the Difference where they 
riſe by way of Uſe, and where by Deviſe, 

2, Of contingent Remainders, of which before under Title 
Remainder : But herein farther, 


1, In what Manner they are to be executed, 
2, How they may be defeated, — 


1. Where there is no Power cf Revocation; 
2. Where there is an expreſs Power of Re- 
vocation. 5 | 


3. How they may be ſuſpended, revived or extin- 

WW . 

(H) ©f the Caſes out of the Statute; as 
Where Uſes are limited upon Uſes. 


. Where Terms are raiſed and limited in Truſt; wherein 


MD — 


1, Of Terms which wait on the Inheritance, 
2. Of Terms in Groſs. : 


23 


Where Lands are limited to Truſtees to pay over the 
Rents and Profits. CEC 


(I) Ok reſulting Uſes, 02 Uſes by Implication. 
(K) Ok ſecond oz ſhifting Uſes. 
(L) Of the Banner of pleading Uſes. 


(A) Of the Ozigin and firſt Introduction 
of Uſes. 


Gil. Low of I Original of Uſes was from a Title under the Civil Law, which 
Uſes 3. allows of an uſufructuary Poſſeſſion, diſtin from the Subſtance of 
the Thing itſelf; and it was brought over to us from thence by the 
Clergy, who were Maſters of the Civil Law ; for when they were pro- 
hibited from taking any thing in Mortmain, and after ſeveral Evaſions by 
| Purchaſing Lands of their own, Tenants ſuffering Recoveries, and pur- 
chaſing Lands round the Church and making them Church-Yards, by 
Bull from the Pope, at laſt this Way was invented of conveying Lands 
to others to their own Uſe; and this being proper Matter of Equity, it 


met 


| Ch. J. 


Ales 1 — 


„ 


345 


— 


„N 7 
thought this a Saints contrary to natural Juſtice: and 10 could beg Chg 


lerate any Act for evading it. Thus this Way of Settlement began; and Sir William 
was often uſed for other fraudulent Propoſes, as to defeat juſt Debts, 7% 127. 
Wardſhips, Eſcheats, &c. but it more generally prevailed among all 220% Caf 
Ranks and Conditions of Men, by reaſon of the Civil Commotions be- * 

tween the Houſes of Lancaſter and Tork, to ſecrete the Poſſeſſions, ne 
to r Ker to their e ene Attainders. 


() Ok the keveral Properties of an Eſtate 
in Uſe at Common Law. 


. Nder this Head, it will b 15 ſufficient 60 Merge in General. 1. That 
at Common Law an Uſe is alienable. 2. That it is deſcendible. 


3 That it is deviſable. 4. That it is not extendible or Aſſets. 5. That 
it is not forfeitable, 6. That a Woman is not dowable of an Us. 


$ . That it is llendble; whereſn of the Power of Ceſtui f 
. pn ON ITT 


I, At Common Law. 2. * the Statute of I R. 3. 6.1 


wy ry Law. 


It has been rid” in he Definirion of an Uſe, that Ceſtui que 77 had 
neither Jus in Re, nor ad Rem; for if the Feoffee broke his Truſt he had 


nc Remedy againſt him but by Subpcena in Chancery. 


This Subpœna , commenced in the Time of E. 3. but it was always Kelp, 4 42. a 


againſt the Feoffee in Truſt himſelf, and was never allowed againſt his 


Heir till H. 6. and in this Point was the Law change by Forteſeue 


So that if the Feeffee had died. his Heis Was e to 1085 own Uſe. 1 id and 
Alſo the Feoffee's Feoffee was ſciſed to his own Die, as the Law. was 46. 6. 


aa e ier 4. till at length the Subpœna was granted both 


againſt the Heir, and the Feoffee. of the Feoffee, about the Time above 
mentioned,. or according to ſome later. 

But though at Common Law Ceſini qui Uſe had no Power over the Gil. Low of 
Land, yet might alien the Uſe, becauſe every one might diſpoſe of the U/e 26. 
Rights that were in him; or he might prefer a Bill in Chancery to make 


| the Terre-tenant execute the Uſe in himſelf. 


But at Common Law, if Ceftui que Uſe had entered and made a Feoff- 


ö ment in Fee of the Lands, this had not been good to paſs the Eſtate to 
| the Feoffee; becauſe Ceſtui que Uſe had not the Freehold in him, and ſo 
| could not paſs it to another; but by his Entry he was a Diſſeiſor: Yet 


in this Cale, if the Feoffees of Ceſtul que Uſe had re-entred upon the Pur- Plow. 352. 5. 
chaſer, the Feoffees would not have had the Lands to their own had The Feoffees 


| and they would not have ſtood ſeized to the Uſe of aka in, Be: Pn ares 
ö cauſe he had tranalerren the Ule to another. 


entry would, 
it ſeems, ſtand 

4 P ſeiſed to the 
Uſe of the laſt Feoffee. See Pla, loc. cit.” 


Vor. V. — — — eee 


SGrantors, &c. Feoffors, Donors, or I Grantors, and every of them, and againſt all oth; 
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Ero. Fo lf Ceſiui que Uſe makes, a Leaſe for Years,. rendering Rent, the Refer. 
Uſes 338. vation is void, unlefs it be. by Deed, for the rendering Rent to a Man TH 
J. 23, 339 an nowleagement of the Holding Lands from him; but here the 
/ Lands ate not held of Ceſtui que Uſe, but of the Feoffees who have the 
Reverſion. But if the Keſcrvation be by Deed, the Feoffees fhall not 
have the Kent reſerved but Ceflui gue Uſe ſhall have it 
If Ceſtui que Uſe make Feoffment, with a Letter of Attorney to give 
Uſes 339. Livety, and the Attorney gives Livery accordingly; Q. Whether the 
J. 28. Feoftment was good; or Whether it was not a Diſſeiſin. 
But by the Statute of 1 R 3. c. 1. a Power was annexed to an Ute, 
that Ceſtui que Uſe ſhould alien the Lands, I 
Ei: Law of The Reaſon ot that Statute was, becauſe Ceſtui que Uſe in Poſſeſſion 
Uſes 27. | Often aliened the Lands, and then the Feoffees entered, which- cauſed x 
| DE great deal of Vexation and Chancery Suits; and therefore the Statute 
gave Ceſiui que Uſe an immediate Power ot Alienation, without the Con- 
currence of the Feoffees; which leads. us more particularly to examine the 


N L — 


6 # . «>» I 
Power of Ceſtui que Uſe. 
; k 2 1 44 l » 


2. By the statute of 1 R. 3. c. 1. 


® By this The Statute of 1 R. 3. cap. 1. enacts that Every Eſtate, Feoffment, Gif, 
Word (all) Releaſe, Grant, Leaſes, and Confirmation of Lands, Temements, Rents, Fur. 
Feiat e vices, or Hereditaments made or had, or hereafter to be made or bad by am 
ee ae og Perſon or Perſons, being of full Age, of whole Mind, at large, and not in 


N | 4 4 
e eee dureſs, 10 any Perſon or Perſons; And * all T Recoveries and Executions bad 
Title, are or made, (ball be good and effettual to him to whom it is ſo made, had, u- 
comprehend- given, and to all other to his Uſe, againſt the Seller, Feoffer, Donor, u 


d. But the b bi 
= 5 4 4 Grantor thereof, and againſt the Sellers, Feoffors, Donors, or Grantors, hi 


againſt the or their Heirs, claiming the ſame only as Heir or Heirs to the ſame Sell, 


and their having or claiming any Title or Intereſt in the ſame, ¶ only to the Uſe of the 
Heirs claim- | ; EE 0 (OM? Yr: 

- ſame Seller, Feoffor, Donor, or Grantor, Sellers, Feoffors, Donors or Grant 
ing only as 55 1 23 8 | 85 
Heirs to ſuch 97 his or their ſaid Heirs, at the Time of the Bargain, Sale, Covenant, Gift, 
Grantors, &c, or Grant made: & Saving to every Perſon or Perſons ſuch Right, Title, A. 
So*that they 170m, or Intereſt, by Reaſon of any Gift in Tail thereof made, as they ought 
are not good ,, have had, if this Aff had not been made. ? 
againſt him EIA | | 5 9 41 21 1410 . 

that claims as | 1 3 5 ö 1 
Heir to the Grantor and his Feme in Tail per formam Dom. Arg. Pl. C. 4. a. 5. Mich. 6 Eliz. in Manx- 
ells Caſe. + If a Man recovers by erroneous Judgment, and makes Feoffment to his Uſe, and the other 
brings Writ of Error, and reverſes the Judgment, he may enter without Scire facras againſt the Feoffees; 
for it is a Recovery, and therefore it ſhall bind him and his Heirs and Feoffees by the Statute 1 E. z. 
Bro. Feoffment to Uſes 337. J 3. I Yet if Cefui qui Uſe grants a Rent charge, and the Feoffees are 
diſſeiſſed, the Grant ſhall be good againſt the Diſſeiſſor; and yet he does not claim only by the Cui que 
Uſe. Arg. 2 Le. 153. pl. 185. in Caſe of Corael's Eæecutors v. Clifton, [| This Statute did not take 
away the Power of Feoffees ; for they may yet make Feoffments; but enlarge the Power of Cefui que L., 
who may now make Feoffments likewiſe. Godb 303. in Caſe of Lord Sb field v. Ratcliff. 9 It wat 
agreed per Cur, that theſe Words are taken for Tenant in Tail in Poſſeſſion, and not Tengnt. in Tail in Uſe; 
for Cui que Uſe in Tail has no Right or Intereſt. Br. Feoffment ai Uſe, 339.6. . 40. A” 


Godb. 318. Here it is obſervable, that there is a Difference between a Feoffment 
2 Sheffield's according to this Statute and a Feoffment at Common Law; in caſe 
5, Rep. of Feoffments at the Common Law, the Feoffor ought to be ſeiſed of the 
334. S.C, Lands at the Time of the Feoffment; but if a Feoffment be according to 
1 the Statute of 1 R. 3. in ſuch Caſe the Feoffor did not need to be in 
Poſſeſſion: Feoffments at the Common Law give away both Eſtates and 
Rights; but Feoffments by the Statute of R. 3. give tlie Eſtates, but 

not the Rights. In Caſe of Feoffment at Common Law, the Feoffee is 

in Per, viz. by the Feoffor; but in Caſe of Feoffments by the Statute of 

K. 3. the Feoffees are in the Poſt, viz. by the firſt Feoffees. 
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Another Difference likewiſe is taken in Plouden between the Feoffment Gi/. Law of 
of the Feoffees and of Ceſtui gus Uſe; for if the Ciſtui que Uſe for Life or U 2 0 
in Tail makes a Feoffment in Fee, either with or without Conſideration, per 55 
all the old Uſes were diſcontinued, and the antient Eſtate which the Feof- Sat 

fees had, is gone, and a new Eſtate created ſubject to theſe new Uſes 

raiſed by the Feoffment ; for when Ce/tut que Je- makes a Feoffment in 

Fee, which by this Statute he might lawtully do, he paſſed an Uſe in 

Fee Simple to the Feoffee; which being a new Uſe to the Feoffee, all 

the old Uſes were diſcontinued, and conſequently the Eſtate of the Feoffee 

muſt be altered; for were it the antient Eſtate, it were {till ſubject, by 

the former and elder Limitation of Uſes, to the old Uſes; therefore have 

the Feoffees, by Conſtructiop, a new Eſtate to the new Uſes; but if 

the Feoffees themſelves had made a Feoffment without Conſideration, 

the Feoffees had ſtood ſeized to the old Uſes, for here was no Uſe nor 


new Eſtate. | 


By the Statute Ceui que Uſe has no Power of Alienation, when he has G,. Law «f 
a naked Right to an U/e, and not an Uſe in Eſſe; unleſs it be in order Us 27. 
to confirm an Eſtate -in Being; becauſe the Intent of the Statute was Plow. 35 l. 
only to give Ceſtui que Uſe a greater Power to transfer his Eſtate, and not 
any other Remedy to regain and reveſt it; and unleſs he has the Uſe, he 
cannot paſs the Uſe, much leſs the Poſſeſſion to another. 5 
Hut if the Feoffee to an U/e in Fee be diſſeized, and Ceſtui que Uſe re- Plow. 38 1. 


leaſes to the Diſſeizor, this extinguiſhes the Uſe, and by the Statute bars For by che 
the Entry of the Feoffee. a 


ords of the 


| | | | | e, the BE- 
leaſe is good againſt all claiming any Title or Intereſt to the Uſe of Releaſor. /d. Bid. 


Alſo where Feoffees to an Uſe are Diſſcizees, and after the Difſcizor G:. Law of 


enfeoffs Ceſtui que Uſe, who enfeoffs a Stranger; this is good, and ſhall Uſe 28. 


bind the Feoffees, tor the Feoffment is good to paſs the Poſſeſſion, and 


Right of the Uſe, which he had in him; and the Feoffees cannot enter 


to revive an Uſe, which the Party himſelf by his own Act has extin- 
guiſhed, . 


The Statute likewiſe is to be underſtood of Ceſtui gue Uſe, that has an 


Uſe in Eſſe, in Oppoſition to him that has only a Reverſion or Remain- 
der of an Uſe. | 


If a Feoffment be made to the Uſe of A. for Life, Remainder to B. in Gil. Law of © 
Fee, A. may alien in Fee, becauſe the Feoffees claim the whole Eſtate Us 28. 


for the Uſe of A. during his Lite, and he has the whole Advantage of it; P os $50 


and the Statute that gives the preſent Poſſeſſor of the-Uſe a 10wer of 
Alienation, has provided an immediate Remedy for the Remainder Man, 

But if the Tenant for Life of an Uſe aliens in Fee, and dies, the Fcof- Gil. Law e 
fees may enter on the Alienee; for by the Words of the Statute, the Uſes 29. 
Alienation is good againſt Ceſtui que Uſe and his Heirs, and Perſons claim- ar 3 
5 e 3 i | | : elamer and 
ing only to his Uſe: So when Feoffees claim to the Uſe of the Remain- Barra 
der Man, the Feoffment of Tenant for Life, according to the Autho.ity Ca/e, ine Point 


given by the Statute, is no longer valid to bar the Feoffces of the Entry; reiolued. 
tor their Right is by the Common Law. | | 


If there be a Feoffment in Fee to the Uſe of A. for Life, the Remain- Gil. Law of 
der to B. in Fee, B. has no Power of Alienation by the Statute, during Urs 29. 
the Continuance of the Eſtate for Life, becauſe the Poſſeſſion is, as is ſaid, 7 2 | 
to the Uſe of A. only, during his Life, and ſo the Remainder Man has 8 
' ; 3 ; veh B. 
nothing to do with the Poſſeſſion, and if the Remainder Man ſhould en- cannot make 
ter on the Feoffees and make a Feoffment, either the Uſe of Tenant for a Feoffment 
Life would be deſtroyed, or the Feoffees muſt re-enter and create a par- Saane the 
5 1 n = = ontinuance 
ticular Eſtate to themſelves, without being ſubject to Dower, for by the of che Tia 
| for Life, yet, 
Uſes 339. 6. 44+ 


Common 


it ſeems he may ſell his Remainder during the Life of 4. Br. Feeff. to 


* 


348 Uſes and Truſts. 

Common Law, every particular Eſtate is derived out of the Fee Simple Y 
by the Agreement of the Parties in Intereſt ; but here are no Parties to 
ſuch Agreement, and the Statute has not altered the Law in this Caſe. | 

Gil. Law of But if there be a Feoffment for Life, Remainder in Fee, he in Re- 
U/es zo. mainder may make a Leaſe for Years, or grant, a Rent-charge to begin 
Pliw. 3 50. 5. after the Death of Tenant for Life; for he cannot enter and take the Poſ- 
ſcion out of the Feoffee ; but it is an executory Contract on which the 
Statute operates after the Death of Tenant for Life. 
Plow. 350. So likewiſe if a Leaſe for Life is made to the Uſe of A. and after. 
1 wards the Reverſion is granted to another for Life to the Uſe of B. and 
the Eſtates are Attornment is had, and afterwards the Reverſion is granted to another in 
ſeveral, and Fee to the Uſe of C. in Fee, and Attornment is had; in this Caſe A. may 
the Uſes go give the firſt Eſtate for Life to whomſoever he pleaſes, and B. may grant 
a ee the Reverſion for Life to whomſoever he pleaſes, and C. may grant the 
| whereas in the Reverſion in Fee to whomſoever he pleaſes. | . | 
Fele to the Uſe of one for Life, &c. all the ſeveral Uſes iſſue out of one Eſtate, wiz, out of the Fee 
Simple, which is one ſame Eſtate without Diviſion, and the ſeveral Poſſeſſors of the ſeveral Uſes cannot ſever 
the Fate which is intire, Plow. loc. cit. | | 1 7 | 
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Plow. 350. Where a Feme Covert was Cefui que Uſe, and ſhe and her Baron made 
- Feoffment. This was good but during the Life of the Baron only, by 
Equity and Reaſon, though the Statute of 1 R. 3. ſays nothing of a Feme 

-: Covert. © „ : 5 1 77 
Sil. Lawef It is to be obſerved farther with Regard to the Power given over Eſtates 
* 32. in Uſe, that if Ceſtui que Uſe makes a Feoffment in Fee upon Condition, 
2 7,0 and after enters for the Condition broken, he ſhall be ſeized of the Eſtate 


bind ſeized in in the Land; for the whole Eſtate is diveſted out of the Feoffee by the 
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Right of his Feoffnient, and they cannot enter for the Condition broken, becauſe ng 1 
Wife make Parties to it. | 15 y 
| ſuch Feoff- | | . | | 
ment and re-enter for the Condition broken, there he ſhall be ſeized in Right of his Wife, as before. Br. N 
Feaff. to Uſes 338.6. . 23. | | | | P 
Bro. F. a But if Ceſtui que Uſe in Tail aliens the Land by Leaſe and Releaſe, or 8 
Uſes 337. . 2. Feoffment; this only binds the Feoffees during his Life, becauſe he has . 
338. 22. no longer Power of Alienation; if the Cæſui que Uſe however aliens by c⸗ 
8 Fine, this is good, and bars the Entry of the Feoffees after his Death; =» 
for that would diſpoſſeſs the Eſtate in Tail by the Statute of 4 H. 7. yet ww 
if he aliens by Recovery, it does not bind the ſue, becauſe he is not 77. wat 
nant to the Præcipe; ſo that would be no Bar at Common Law, and this & 
Ibid. /. 7. is not helped by any Statute: For though a Recovery here be expreſs|y | 
_ Laws mentioned, and ſo binds the Party himſelf, yet the Right of the Eſtate 
ae i Tail is faved; ; | . 
1 Ch. Caſ. If Tenant in Tail of a Truſt levy a Fine, or ſuffer a Recovery, this is = 4 
49, 13. an equitable Bar of the Eſtate, though the Truſtee does not join in the ter 
: N Ca. Recovery to make a legal Tenant to the Præcipe; for as the Fine and . He 
3. % Recovery paſs the Entail in a legal Eſtate at Common Law, ſo it paſſes We 
the Entail of a Truſt in the Court of Equity. 5 
1 Cb.- c But if Tenant in Tail of a Truſt makes a Mortgage, er acknowledges ; 


119, 120. a Judgment or Statute, and then levies a Fine and ſettles a Jointure, the 3 
85 Jointreſs ſhall hold it ſubject to the Mortgage or Judgment, in the ſame WF . 


Manner as if the Mortgagor or Conuſor had been Tenant in Tail of. the P a 
legal Eſtate, and after the Mortgage or Judgment had levied a Fine and = 
made a Jointure; becauſe the ſubſequent Declaration of the Uſe of the : T 
Fine is merely the Act of Tenant in Tail, and he cannot, by any. Act of MF _ 
his own make a ſubſequent Conveyance take Place of one precedent; and ; 
the rather becauſe the Feme claims under that Fee which. Tenant in T ail 3 Ke 
got by the Recovery or Fine; and that Fee was ſubject to all the Charges ö . 
he had laid upon it. — 1 


1 | If 
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If Ceſtui que Uſe makes a Leaſe for Years, reſerving a Rent, he ſhall Bro. Ff. 1e 
have an Action of Debt upon the Contract, but he ſhall not avow, be- Yo 337-/. 6. 
cauſe the legal Eſtate of the Reverſion is ſtill in the Feoffees, ſince he has ?? - big 
put the Eſtate out of them but for a Term; but the equitable Eſtate is 
in him, and he may diſpoſe of it, and the Rent paſſes; but the Feoffees 
ſhall puniſh for Waſte done by the Tenant, and enter for a Forfeiture, Oc. 

Alſo if Ceſtui que Uſe makes a Leaſe for Years, reſerving a Rent, this Pro. F. al Cy. 
ſhall go to his Heirs for ſince the Statute has given him Power to make 538. %. /-18. 


23390. 
Eſtates at Law, they are governed by the Rules of Common Law. GT 14 of 


Uſes 34. 

So likewiſe if Ceftui que Uſe makes a Leaſe for Years, reſerving a Rent Br. F. w Us 
with a Clauſe of Re- entry for Non- payment of the Rent, and the Rent is 338-/- 18. 
behind, Ceſtue que Uſe may enter; for he only can take Advantage of his 
own Condition. And ſince the Statute allows the Act of Re-entry by al- 
lowing him Power to make Leaſes, he ſhall for ever keep the Poſſeſſion Gil. Law of 
againſt the Feoffees. Quære tamen. | e Uſes 34. 

A Gift of Land for Years, or of a Leaſe for Years, to an Uſe, is good, 3,7, Fwp. mn 
notwithſtanding the Statute of R. 3. For the Statute is intended to avoid C/, 340. o. 
Gifts of Chattels to Uſes, to defraud Creditors only; and ſo is the Pre- | 
amble and Intent of this Statute. = | TN 


—_ 


But the Statute does not give Ceſtui que Uſe, any Power to deviſe the Git. Law of 


Land, The next Property 1s, Uſer 32. 


2. That it is deſcendible; wherein 


With Reſpect to the Deſcent of Uſes, we muſt conſider, 1. Of the 
Deſcent of an Uſe in Poſſeſſion, 2. Of the Deſcent of an Uſe in Re- 
verſion. _-. ED | | | „„ 
Concerning the firſt, it is a Principle, That if an Uſe be limited to a G7. Law of 
Man and his Heirs, the Court of Chancery will direct it to go to ſuch U/e 16. _ 
Perſons as the Common Law has appointed to repreſent him, for the 
Chancery cannot alter the common import of Words, or ſet up Rules of 


Property oppoſite to the Rules of Lac. - 
As the Court of Chancery cannot alter the Deſcent of the Land, ſo it 1 Res. 101, 


cannot alter the Law and Cuſtom of a Place; for all immemorial Ulages Shelley's Cafe, 


are Part of the Laws of the Land: And ſo if a Man makes a 'Feoffment Py: 179 
in Fee of Lands in Gavel-kind, or Burrough Engliſh, without a Conſide- * %. 780. 
7 05 | a R , ed 25 1 Infl. 23. 
ration, to the Uſe of the Feoffor and his Heirs, this ſhall go to all the 13 Rep. 56. 
Sons, or to the youngeſt, according to the Cuſtom. 25 | Samme's Caſe, 
| wb | | ; See Hob. 31. 
Counden v. Clerte Br, Feff. to Uſes 339. . 


So alſo if there is a Cuſtom, that Lands (hall go to the eldeſt Daugh- 


ter only, where there is no Son, and a Truſt in Equity deſcends upon the Fg 46. 
Heir, it ſhall go to the eldeſt Daughter only. e Jaw 
2 | | .and Reaſy. 


It was in the ſame Term decreed in Chancery according!y. bid, 

As the Chancery is governed by Rules of Inheritance, therefore none 1 EH. 14. 
can make himſelf Heir, but he that repreſents the Perſon that was laſt 4 Reb. 22. 
in Poſſeſſion; for he that laſt poſſeſſed it had the entire Dominion and Gould Gajee, 
Property, which none elſe can have but by ſtanding in his Place; and 
do Man can ſtand in his Place but one of the whole Blood. 3 

Thus if Lands deſcend on the Part of the Mother, and the Party makes 1 Iift. 13. a: 
a Feoffment in Fee, without Conſideration, or reſerving this Uſe to him 2 Fo. 46. 

| „„ 

13 Rep. 56. Samme's Caſe, Bro. F. ta Uſes 338. a. J. 10, But ſee Hob. 31. Counden v. Clarke, how Dy. 134. 
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and his Heirs, the Uſe ſhall deſcend to the Heirs of the Part of the Mo- 


ther; for the Land would have gone to the Heirs of the Part of the 
Mother, and an Uſe is but an Eſtate in Equity, Part of the Eſtate in the 
Land ; for the Rule of Law that tends to the Eſtabliſhment of Families 
and Incouragement of Indultry, 1s, that thoſe that take Benefit as Repre. 


| ſentatives ſhall convey it all along in the Blood of the firſt Purchaſer, 


from whom the Benefit was derived, and the Uſe and Poſſeſſion was de. 
rived from the Mother, and the Uſ: was never parted with, but the 


Poſſeſſion only; ſo the Uſe muſt be all along conveyed to the Heirs on 


that Side. 


Gil. Law of 
Ves 18. 

1 Rep. 121. 

Chudlcigh's 

Cofe. 


It is to be obſerved likewiſe, that there is Poſſeſſio fratris of an Uſe, 


which follows the Analogy of Deſcents at Law; and ſo if a Man ſeized 
in Fee of an Uſe had Iflue a Son and a Daughter by one Venter, anda 


Son by another Venter, and deviſes it for Years, and dies, and the Son 
dies during the Term, the Daughter ſhall have it, and not the Son; 


otherwiſe it had been if he had deviſed it for Life. 


Bro. F. to 
Uſes 337 b. 4. 
1 Rep. 100. C. 
Shelley's Caſe. 
Gil. Laau of 
Ves 17, 18. 


Poſſeſſion, and muſt be governed by the Rules of Poſſeſſion at Common 


Alſo if a Man for a valuable Conſideration purchaſes Lands, or the Uſe 
of them, to himſelf, yet they ſhall deſcend to his Heirs; for their want; 
not the Word Heirs to create an Inheritance 1n an Uſe; for *tis Equity 
that a Perſon, who gave a Conſideration for the Fee, ſhould have it; and 
that is not ſetting up any other Rules of Property oppoſite to the Rules 
of Law, but midigating and diſpenſing with the Rules of Law, in parti. 
cular Caſes, where they ſhould happen to ſhelter Diſhoneſty and Oppreſ: 
ſion: But now fince the Statute, no Inheritance can be raiſed without the 
Word Heirs, becauſe now the Uſcs, as will be ſhewn, are transferred into 


Law, as to the Words that create new Eſtates. | 


1 Vent. 380. 
Pibus v. Mit- 
Fo 

Gil. Law of 


U/es 19. 


1 Inf. 22 b. 
Gil. Law of 
Uſes. 20. 
Gil. Law of 
Uſes 20. 


. 7” 
| Dy. 237. 


2. Of the Deſcent of an Uſe in Reverſion. 


In Regard to Deſcents of- this Kind, they are governed by the folloy- 


ing Rules. | 


In the ſame Manner, where a Man has an Uſe in himſelf, and limits 
an Uſe to his own Right Heirs, the ſame Uſe is in him ſtill. The Ra- 
ſon is, becauſe Anceſtor and Heir are correlative; and ſo whoever repre- 


ſents me as to my Eſtate veſted in him after my Death, I repreſent him 


during my Life as to that Eſtate; and conſequently giving an Eſtate, al- 
ready in me, to my Heir, is not departing with it, for *tis a Diſpoſition 
in other Words to myſelf, and fo all things remain in Statu quo, _ 
Thus if a Man ſeized of Lands in Fee, makes a Gift in Tail, or a 
Leaſe for Lite, Remainder to his own Right Heirs, they take by Deſcent, 
as in the old Reverſion. 55 
Alſo if A. ſeized of Lands in Fee, grants them by Fine, during his 
own Life, the Remainder to his own Right Heirs, the Reverſion is in 
him, and he may grant it. Rd | 5 
So likewiſe in the Caſe of a Fine ſur Conuzance de Droit que il et ſa 
Feme ad de ſon done to the Huſband, with a Remainder to the Conuſor, 
for Life, Remainder to the right Heirs of the Huſband, they are in the 
old Reverſion, and the Wife ſurviving ſh.ll have it for Life. | 


I 


E of Bedford's Alſo if a Man makes a Feoffnient without a valuable Conſideration, 


Caſe, Pop. 3. 


1 Rep. 30. 
| Chudlei 2h's 
Cafe, | 


to the Uſe of himſelf, for forty Years, the Remainder to B. in Tail, the 
Remainder to his own right Heirs; the Feoffor is in the old Reverſion, 
and he may deviſe it, for a Feoffment without Conſideration does not di- 


poſe of the Uſe thereof; the old Uſe is in him ſtill. 


* 


Where a Man has an Eſtate in himſelf, and limits an Eſtate to his 
Right Heirs, he is ſeized of the whole Eſtate. | 
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But it hath been held, that if the Feoffment were made upon a valuable 1 . 22. 
Conſideration, in as much as that is a Diſpoſition of the Uſe, there is an 8 Low if 


Fſtate in the Feoffees to retain it till the Death of the Feoffors; and this Uſes 21. 


is an Eſtate of Frechold, and affords a Tenant to the Præcipe, and an Eſtate 
to ſupport a contingent Remainder, 

Alf where I limit an Uſe, already in me, to my own Repreſentatives, Gil. Law of 
and add a Qualification to thoſe Repreſentatives; though this be no de- Uſes 20, 
parting with the Eſtate, becauſe there are not Words to convey it out of 
myſelf, yet there is an Alteration of the Eſtate in myſelf, and the Uſe 
ſhall alter and deſcend to my Heirs that came under that particular Di- 
ſtinction and Qualification; becauſe the Uſe has always been changed and 
modified according to the Intent of the Parties who have the Intereſt; and 
ſuch a particular Eſtate ſhall be ſuppoſed in them, as may beſt anſwer 
the Intent, ut res valeat. 

It is to be obſerved likewiſe with reſpect to Remainders, that where a 1 Pear. 372, 


Man limits an Eſtate of Freehold to me for Life, with a Remainder to to 382. 
my Heirs, though after ever ſo many particular Eſtates, the Remainder 


Gil. Law of 
is veſted in me for three Reaſons. Je cage 
Firſt, Becauſe otherwiſe you conſtrue the Grant moſt in Favour of the 


_ Grantor, and let him into the Reverſion during the Contingency, to pu- 
-niſh Waſte and enter for the Forfeiture. 


Secondly, Becauſe the whole Advantage muſt be intended to me when 
I am firſt named to take the ſame Sort of Eſtate in the Conveyance, and 
the Benefit is not deſigned to any other particular Conveyance, but to 
all other Perſons that bear the Character of my Repreſentatives; ſo that 
the Limitation is for my Sake, and only intends to enlarge my Eſtate 
after the particular Eſtates are worn off, yet cannot be corſtrued in the 
ſame Manner as where an Eſtate is limited to A. the Remainder to the 
right Heirs of B. becauſe there is nothing in the laſt Caſe to lead the 
Mind to ſuch an Interpretation; for there is no Benefit originally deſigned 


to B. but to his Heirs primarily; and ſo the Heir takes as a Purchaſer. 


But if the ſame Sort of Eſtate be not limited to the Anceſtor as to the 
Heir, the Heir muſt take by Purchale; for it is plain the Donor defigned 


him an original Benefit, quite different from what he deſigned the 


Anccltor. 
Thirdly, Becauſe when the particular Eſtates are worn off, they are 


as if they had never been; and ſo the Heir ſhould claim by Deſcent, as 


in his better Title, and as of the dying ſeized of his Anceſtors. 
Another Reaſon of this Law is, becauſe it muſt be a contingent Remain- 


der, or a Remainder veſted; but it would not be a contingent Remainder, 
becauſe of Neceſſity it muſt be in the Anceſtor, and the Perſon that re- 


preſents him, and ſo conſtrued a Remainder veſted. — Thus 


If J. S. makes a Feoffinent to the Uſe of A. L. the Remainder to B. F. Gl. Lis of | 


the Remainder to the right Heirs of A. the Remainder is veſted in A. and © 23: 
his Heirs claim by Deſcent, _ „ Fro.Car. 84.0. 
But if J. S. makes a Feoffment to the Uſe of A. for a Term of Years, Meer 720. 


the Remainder to B. T. the Remainder to the right Heirs of A. the Re- 2% of Ped- 


mainder is not veſted in A. but his Right Heirs take by Purchaſe. 33 17 


Uſts 23. 


if an Elite be limited to 4 for Life, Remainder to the Heirs Males ! of 22. C. 
of the Body of A. and to the Heirs Males of ſuch Heir Male, there is a * be ©. 97: b, 
Truſt executed in A. becauſe this is within the Rule; for here an Eſtate roar 
is lmitcd to A. for Life, with a Remainder to his Heirs; and ſo the 
Word tleirs is not a Name of purchaſe, but of Limitation. 

But if an Eſtate be deviſed, or per Hale, be conveyed to A. for Life, 1 Rep. 66, 67. 
the Remainder to his next Heir Male, and to the Heirs Males of the T Cai 


Body of ſuch Heir Male; there is an Eſtate only for Life in A. and a SM LW of 


. 24. 


contingent Remainder | In his Heir, as a Purchaſer, w vhich veſts ea inftante 1 ig. :2 6, 
n 


| 
| 


* 
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that the particular Eſtate determines z for though there be an Eftate for 
Life in A. yet the Remainder is limited to his Heir only, in the ſingular 
Number; and Heir in the ſingular Number only, is a Word of Purchaſe, 
and not of Limitation. | 

Gil. Law of © Likewiſe if an Eſtate be limited to a Man and his Heir, he has only 
Uſes 24- an Eſtate. for Life; for it cannot go in perpetual Poſſeſſion, becauſe ng 
1 . 8. b. more Repreſentatives than one only is expreſſed. The Heir cannot take 
by Way of Remainder, becauſe it is limited by a Conjunction Copulative, WE 
and a Joint-tenant he cannot be, becauſe nemo eſt Heres viventis. 5 
Id. Ibid. But if One deviſes an Eſtate to a Man and his Heir, a Fee - ſimple MW 
paſſes, and Heir there 1s taken as nomen collectivum, to anſwer the Intent : 
of the Party, which appears to be, that he intended to paſs a Fee, as if i; 
had been limited to the Deviſee and his Heirs for ever. * 
Sil. Lau ef So if an Eſtate be deviſed to A. during the Life of B. in Truſt for B. 
Uſes 24 and after the Deceaſe of B. to the Heirs Males of the Body of him the 
ers zur, ſaid B. now living; that is a Remainder veſted in the Heirs of B for 
Be Heir now livin , in that Deviſe, muſt be taken as a Periphraſis of th 
Durdant. 8 . Mar P 5 
N Heir apparent, who is called Heir in Law, as may be obſerved by the 

Words quare filium & Heredem rapuit. | 

The next Property of an Uſe is, 


3. That it is deviſable. 


Treatiſe Te- The Reaſon why Lands were not originally deviſable, was, becauſe the 
nures 77. Ceremony of Livery was required to the Tranſmutation of the Poſſeſſion, 
1 Rep. 123. 5. hich is not neceſſary to the Diſpoſal of an Uſe; for Livery is to give 
Uh rig f Notice againſt whom the Præcipe is to be brought, and the Præcipe is 
But by 32 H. only of an Eſtate of Freehold. | | 5 


8. c. 1. and 


34 H. 8. c. 5. Lands, &c. are deviſable by Will. 


Pe 


— 


6 Rep. 18. Sir If a Man makes a Feoffment in Fee to the Uſe of his laſt Will, the 
Edu. Clere's Feoffor has it to the Uſe of himſelf and his Heirs; for until a Man has ac- 
_— 111.3. tually diſpoſed of the Uſe, the Uſe is in him only; and if he deviſes, the 
Bulf. 200. Parties muſt claim their Intereſt by the Deviſe. 
Semain's Caſe. 


6 Rep. 18. Sir But if a Man makes a Feoffment in Fee to the Uſe of fuch Perſon and 
Edo. Clere's Perſons, and of ſuch Eſtate and Eſtates as he ſhall appoint by his laſt 
Caſe. 4 Will; there by the Words of the Conveyance he has a qualified Fee, til 
3 Declaration and Limitation according to his Power reſerved; and it is only 
Uſes 35. the Office of the Will to nominate ; for the Intereſt is transferred and dil. 
| poſed of by the Feottment, But where there are no Words of Diſpoſi- 
tion, Sc. in the Feoffment, there the Parties muſt claim by the Deviſe. 

4 Rep. 23. If a Copyholder ſurrenders to the Uſe of his laſt. Will, the Land is ſtill 
Copyhold Caſes. in the Copyholder, and he may diſpoſe of it by an Act in his Life- time; 
1 Leon. 174. if he does not, by any Will, it ſhall go to his Heirs; if he makes a Will 
8 it paſſes by the Surrender, and not by the Will; for the Property of the 
Cre. El. 441. Copyhold is not altered by a private Act of the Tenant, but by an open 
Fitch v. and ſolemn Act in the Lord's Court; but at Common Law the Uſe of 


Hoc ie. the Land may paſs by a Deviſe, as is ſaid; and the Freehold itſelf fince 
the Statute. _ 


Heb. 349. Alſo if a Man ſuffers a Recovery to the Uſe of his laſt Will, he may 
Earl of Or- 


: diſpoſe of the Eſtate by a Conveyance de novo during his Life; but he can- 
2 FS. not during his Life limit new Ces on the old Recovery, ſo as to be 
Uk 6 ha 4 thereby bound from any Alteration; becauſe the whole Intercſt of the Re- 


covery was declared to be to the Uſe of his Will; which is changeable in 
it's Nature. | | | | 


_ Likewiſe 
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of its due Courſe, where there is any Prejudice or Inconvenience. 


'Feoffees, by the Statute. | 


ad. n 
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--Lthewile if a Man makes a Feoffment in Fee to the Uſe of his laſt Will, Bro. F. al 
and in the Deed he expreſſes the Uſe of the Will to be to himſelf for 2 . 
Life, and then to his Son in Tail, and afterwards makes a Leaſe for Years, Ber 3 1 
and dies; this ſhall bind the Son; for it being 2xpreſly declared to the Uſe Uſe is decla- 
of his Will, it ſuppoles a Power in him to change it. red upon the 


| Livery wich- 
out the Word Will, there he cannot alter his Will. Bro. loc. cat”, 


If Ceſtui que Uſe deviſes, that his Feoffees may alien the Land to J. S. B. F. 338. 
the Feoffecs may enfeoff B. and B. may alien to J. S. i TH. 

Likewiſe if Cæſtui que Uſe deviſes, that his Feoffees ſhould alien the 14 
Land for Payment of his Debts, the Creditors may compel him in the 


Court of Chancery to do it. | 


So alſo if Ceſtui que Uſe deviſes, that his Feoffees ſhould alien the Land, % 
the Heir ſhall take the Profits till Alienation, and if they do not alien, 
he ſhall have the Land for ever. | 9 | 


4. That it is not ertendible oꝛ Aﬀets, 


The Reaſon why an Uſe was not extendible is, becauſe there is no Proceſs 1 Rep, 121. 6. 
at Law but upon Eſtates at Law; and Uſes are meerly Creatures of C#«4igh's 


Equity, on which the Common Law can award no Execution, and they 5 | 
x | | . A 104. Caſes 14. 
were not Aſſets, becauſe they go in the Courſe of Inheritance; and not to Banner and 
Executors. 5 | | ; ay 
| | Id. 128. Pratt 


| | h v. Colt. 
But if a Term be limited to attend a Fee Simple, this ſhall be Aﬀets for Hardr. 489. 
the Payment of juſt Dehts; for the Court of Chancery will not carry it out The Attorney 


General v. Sir 
Geo. Sands. 


Likewiſe by the Stat. of R. 3. it is held extendible upon a Statute Bro. F. al 
Staple or Merchant; for this is in the Nature of a Grant, or Leaſe for U/ 339. 
Years; and Grants of Leaſes are made good againſt. Cęſiui qui Uſe and the⸗ 

5 . Chudleigh's 
Caſe. 


But ſince the Statute of Frauds and Perjuries, Uſes ſeem to be Aſſets 1 Cay. Rep. 


in the Heir for the Payment of juſt Debts, the Heir being obliged to pay 2 Pratt v. 
ott 


all juſt Debts out of a real Eſtate that deſcends from the Anceſtor. = = 
TP | | ” ; . 5 5 Uſes 38. | 
5. That it is not foxfeitable. 


An Uſe in Fee could not be forfeited for Felony; for in Caſe of Fe- Hard, 466, 7. 


lony the Lands are caſt on the Lord of whom they are holden, for want 488, 489. 


of Heirs; but an Uſe is holden of no Body. Git. Law of 


| „5 LUees 38. 
Neither could it be forfeited for Treaſon; for all Tenures are Fl 


forfeited by the Breach of Fidelity and Duty owed to the Lord; fer Hard. 492, 


under that Condition the Tenants take their Eſtates, and conſequently all oy” 
Breaches of Allegiance forfeit the Eſtate to the King, ſince it originally % % 


came from him, conſequently the Eſtate which is holden may be forfeited; e 

but an Uſe is holden of no Body. | in this Point 
| | 88 wo is altered by 

26 H. 8. e. 13. 33 H. 8. c. 20. And ſee Hale"; P. C. Vol. 1. 240, 247. & ſequent. 


But if a Term be limited in Truſt, and Ceſtui que Truſt commits Trea- Allen 16. Hol- 


ſon or Felony, the Term is forfeited; for the perſonal Property goes with 4, Cafe. 


the Perſons; and when the Poſſeſſion is forfeited, the Party is incapable Herd: 466,” 


of perſonal Property, conſequently the Right is in the Publick, and the &7 row of 
og os the Uſe of the Term in this Caſe. Uſes 39. 
Vor. V. = — 
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Hard. 405. Yet if a Term be limited to attend the Inheritance in Truſt, it is not 
Htrorney Ge- forfeited for Felony, becauſe it does not veſt in his Perſon and go to his 
A and Executors, but belongs to the Inheritance, like the Charters which ate 
Gil. Law of not forfeited. | | 

Uſes 39. | 

4rd. 294, But no Uſe can be forfeited at this Day, unleſs it be of a Chattel of , 


PI. 302. Sir Leaſe, for all Uſes of Franktenement are, by the Statute of 27 H. 8. exe. 

Francis ligle- cuted in Poſſeſſion, as will be ſhewn hereafter; and ſo there is no Uſe 

field's Caſe. hich can be forfeited, and it would be in vain to give Uſes where ng 
Uſe exiſts at the Time. | | | 


6. A Woman is not dowoble of an Ale. 


1 Reb. 122. 4. A Feme was not dowable of an Uſe, for the Privilege of Dower waz 
3 3 Y only to Freeholders Wives; now an Uſe being no Freehold, was not within 
| N can a that Law, and the Chancery allows the Feoffees to be ſeized to Nobody's 

'  Huſbandbe Uſe, but thoſe that are particularly named in the Truſt, Cs 

Tenant by the | 8 
Curteſy of an Uſe. 1 Rep. 122. 


4 Rep. 1.6. And that being the Caſe, it became a Practice; for the Father and 


33 Friends of the Woman, to procure the Huſband to take an Eſtate from 
M foe 7 the Feoffees, or others ſeized to his own Uſe, for Life; and then to the 
transferring Uſe of his Wife, for Life, before or after the Marriage; which was the 
Uſes into Pol- Original of Jointures. 1 | | 

ſeilion, the | 5 . | 8 | 
Wives woald have been intitled to their Dower of the Huſband's Seizin, as well as to their Jointure, which 
o:caſioncd the adding of the Branch concerning Jointures to the 27 Hl. 8. See Title Jointurc Vol. 3. p 229, 


(0) Df the Jnconveniences of Uſes, 


Qt CH was the Nature, Property, and Operation of Uſes at Common 
\_ 


) Law, and ſince the Stat, of R. 3. and though theſe Uſes had a very equi- 
table Beginning; yet like all new Models and general Schemes of ordering 


Property, they introduced a great many untu.eſcen Inconveniences, and 


ſubverted in many Inſtances the Inftitution and Policy of the Common 
Law. For— . wha -) - | 
See the Pre. PF\tates paſſed by Way of Uſe, from one to another, by bare Words 
amble to Stat. Only, without any ſolemn Ceremony or permanent Record of the Trai- 
27 H. 8. c. 10. e , 5 4 | ; 
1 Rep. 123,4. action; whereby a third Perſon that had Right knew not againſt whom 
1 And. 323. LO bring his Acton. | N 


Poph. 73. Uſes likewiſe paſſing by Will, the Heirs were difinherited by the in- 


Gul. Law of 


CH advertent Words of dying Perſuns. Lords alſo loſt their Wardſhips, 


Reliefs, Marriages and Eſcheats; the Truſtees letting Ceſtui que Uſe cor- 
tinue the Poſſeſſion; whereby the real Tenants that held the Lands could 
not be diſcovered. The King likewiſe loſt the Eſtates of Aliens and Cri- 
minals; for they made their Friends Truſtees, who kept Poſſeſſion, and 
ſecretly gave them the Profits fo as the Uſe was undiſcovered. Purchalers 
were unlecure; for the Alienation of Ceſtui que Uſe in Poſſeſſion was at 
Common Law a Diſſeizin, and though the 1 K. 3. c. 1. gave him Power 


to alien what he had; yer the Feoffees might ſtill enter to reveſt a Remain» | 


der or contingent Uſe, which were never publiſhed by any Record or Li- 
very, whereby the Purchaſer could know of them. Eſtates likewiſe created 
by Law in Conſideration of Marriage, ſuch as Tenancies in Dower 155 


by Curteſy, were defeated, notwithſtanding the 1 R. 3. Add to theſe, 
that the Uſe was not ſubject to the Payment of Debts, and that many 
Joſt their Rights by Perjury, in Averment of ſecret Uſes. And laſtly 
that U/es might be allowed in Mortmain. 
To remedy theſe Inconveniences, the Legiſlature framed the Stat. of 
27 HH. 8. c. 10. which leads us to conſider, 


K 


(b) Ok the Alterations introduced with re⸗ 
ſpect to Con vepances to Uſes by the 
47 H. 8:c. 10. Which 5 


NAC Ts that, pere any Perſon || or Perſons ſtand or be * ſeized, or 25 H. z. e. io. 
Lai any Time hereafter ſhall happen lo be ſeized of or in any Honours, Caſtles, The Word 
Manors, Lands, Tenements, Kents, Services, Reverſions, Remainders, er other (Perſon) ex- 


| - lades all Cor- 
Hereditaments, + to the Uſe, Confidence or Truſt, of any other Perſon or Per- en 2 


ſons, or of any Body Politick, by Reaſon of any Bargain, Sale, Feoffment, Bacon's Read. 
Vine, Recovery, Covenant, Contratft, Agreement, Will, or otherwiſe by any ing on the Sta- 
Manner or Means whatſoever it be; in every ſuch Caſe, all and every ſuch lui of Uſes 
Perſon and Perſons, that have or ſhall have any ſuch Uſe or Truſt in Fee- 3*% 33 Word 
Simple, Tail, for Life, or Years, or otherwiſe, or any Uſe, Confidence, or (ſeized) ex- 

Truſt in I Remainder or Reverter, ſhall from henceforth ſtand and be ſeized. cludes Chat- 
= the ſam? Honours, &c. 10 all Intents, &c. f and in ſuch like Eſtate as they ere | 

= bad or ſhall bave in the Uſe, &c. of and in the ſame; and the Eftate, Title, tingent Uſes, 
= Uight and Poſſeſſion of ſuch Perſon or Perſons as were or hereafter (hall be becauſe the 


er Truſt, of any ſuch Perſon or Perſons or of any Body Politick, be from 3 oo. 3 
henceforth clearly deemed and adjudged to be in bim, or them that have, or wo: 
hereafter ſhall have any ſuch Uſe, Confidence or Truſt, after ſuch Quality, when that is 
Manner, Form, and Condition as they had before in or to the Uſe, Confidence, limited, the 
or Truſt that was in them. 55 Seiſin of the 
| | | | {5  Neoltee is 
„ an ſpent. Ld. Bacon's Reading on the Statute of Uſes 335. 
+ This Word (Hereditaments) is to be underſtood of thoſe Things whereof an Inheritance is in 


= ritance in Being of this Rent. It likewiſe excludes Annuities and Uſes themſelves ; ſo that an Uſe cannot be 
= toan Uſe, La. Bacon's Readings on the Statute of Uſes 335. ; | | 

Y f The Statute having ſpoken before of Uſes in Fee Simple, in Tail, for Life or Years, addeth, or other- 
wiſe (in Remainder or Keverter) whereby it is manifeſt, thæt the firſt Words are to be underſ:ood of Uſes in 
Poſſeſſion. 14. Bacon's Reading on the Statute of Uſes 337. | | 


in Tail; not a Title to enter into the Land, but an actual Eſtate. Ld. Bacon, Reading of the Statute of 
Uſes 338. | | 1 5 | . 


S. 2. Where divers Perſons ſhall be jointly ſeized to the Uſe or Truſt of any 
of them, thoſe which ſhall have ſuch Uſe or Truſt, ſhall be adjudged to have 
only ſuch Eftate, Poſſeſſion, and Seiſin of the Lands, &c. as they had in the 
Uſe or Truſt, ſaving to all Perſons other than thoſe which be ſeized to any 


* 


| Uſe or Truſt, all Right, &c. 


_ 8 oi in eg —— : — 
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And be deemed and judged in lawful Seijin, Eſtate and Poſſeſſion F of and in telaand Rights. 


' ſeized of any Lands, 1enements, or Hereditaments, to the Uſe, Confidence, Seiſin cannot 


of an Uſe; and 


Ehe; for if | grant a Rent-Charge de Nowo for Life to an Uſe, this is good enough; yet there is no Inhe- 


The Words (lawful Seifin, State and Poſſeſſion) intended not a Poſſeflion in Law only, but a Seifin 
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ol cg oy ſa- S. 3. Alſo ſaving lo all thoſe Perſons which ſhall be ſeized to any Uſe, all * 
ns. following ſuch former Rights as they might have had 1o their own proper Uſe. _ 
Caſe has been | | | | 
determined. The Huſband being ſeized in Fee made a Leaſe to O. and S. but it was in ſecret Confiden 
for the Preferment of his Wife ; and afterwards he made a Feoffment to O. and others of the ſame Lo 
other Uſes. It was decreed by the Advice of Wray, Anderſon and Manhood, that the Term was not 4 
tinguiſhed by this Feoffment, by Reaſon of the Proviſo; and becauſe O. had this Leaſe to his own Uſe 
is not extinguiſhed by the Feoffment which he took to the Uſe of another. Mo. 196. pl. 345. Che i 4 
Caſe. 2 And. 192. fl. . S. C. ſays the Leaſe was made really in Truſt to the Uſe of the Wife „ 
ai Education of their Sons and Daughters, notwithſtanding that divers Coyenants were therein ee 
| ed, and a Rent was reſerved ; and ſays that the Feoffment made afterwards was to the Uſe of the He 
band himſelf, and his ſaid Wife for their Lives, with Remainder over; and that the ſame was held 4 
cordingly. | | | | ; 


Mon 


A Man, is. S. 4. g. Where any be ſeized to any Uſe or Intent that another ſhall Have 
Conſideration a yearly Rent out of the ſame Lands, Ceſtui que Uſe of the Rent ſhall Ie 


of natural dtemed in the Poſſeſſion thereof of like Eſtate as he or ſbe had that Uſe. 


Love and Af- 
fection, covenanted to ſtand ſeized to the Uſe of himſelf for Life, the Remainder to B. his Son in Tail, and 
to the Intent that B. ſhould have a Rent iſſuing out of the Lands, during the Life of A. B. the Son die 40 
his Executors brought Debt for the Arrears of the Rent. It was reſolved and adjudged, that by theſe 5 8 
of the Statute B. in this Caſe had a good Rent, as well upon Covenant as by a Feoffment, or Bar * 
Sale. Sir V. Jo. 179. Rivetts v. Godſon. | | 8 


Varg b. 50. The Deſign of this Law was utterly to aboliſh and deſtroy that perni- 
Dixon v. Har- cious Way of Conveyance to Uſes; and the Means they took to do it 
Ke 2 was to make the Poſſeſſion fall in with the Uſe in the ſame Manner as the 
3 1 Uſe was limited; and where they were all Freeholds, it was thought they 
there are, as would be then ſubject to the Rules of Common Law; but the Method 
will be ſhewn has not anſwered the Legiflature's Intent; for it has introduced ſeveral 
more particu- Sorts of Conveyances quite oppoſite to the Rules of Common Law; for 


larly, three now wherever an Uſe is raiſed, the Statute gives Ceſtui que Uſe the Pol- 


Ways of crea- 7 | 
ting an Uſe ſeſſion; ſo that it is only neceſſary to form an Uſe, and the Poſſeſſion 


or a Truſt paſſes, without any Livery or Record, and the Reverſions, without the 
which fill re. Attornment of particular Tenants; and now the Uſe (by the Name of 
| 2 ha Truſt, which were one and the ſame before the Statute) remains ſeparately 
Tow wed ſome Perſons, and the Poſſeſſion ſeparately in others, as it did before 
a Creature of the Statute, and are not brought together but by Decree in Chancery, ot 
the Courts of the voluntary Conveyance of the Poſſeſſor of the Land to Ceftus que 155 
5. e So that the principal Uſe of the Stat. of 27 H. 8. eſpecially upon Fines 
to their con- levied to Uſes, is not to bring together a Poſſeſſion and Uſe, but to in- 
tronl and Di- troduce a general Form of Conveyance, by which the Conuſors of the 
rection. 1ſt, Fine, who are as Donors in the Cafe, may execute their Intents and Pur- 


Where a Man [4 
3 poſes at Pleaſure, either by transferring their Eſtates to Strangers, by en- 


raiſes a Term lar ging, diminiſhing, or altering them, to and amongſt themſelves, at 
for Years, and their Pleaſure, without obſerving that Rigor and Strictneſs of Law for the 
limits it in Poſſeſſion of the Conuſee, as was requiſite before the Statute 

Truſt for A. 7 | : | 

For this the Statute cannot execute, the Termor not being ſeized. 2dlv. Where La imi the 
Uſe of A. in Truſt, to permit B to receive the Rents and Profits ; for the Statute me yy Fo fit 
Uſe. 3dly. Where Lands are limited to Truſtees to receive and pay over the Rents and Profits to ſuch and 


ſuch Perſons; for here the Lands muſt remain in them to anſwer theſ ; 
agreed to. 1 Abr. Egu. Caſes 383. Simpſon v. Turner. . Turps 4 | and theſe Points me 


| Gil. Law of But before we conſider the particular Alterations introduced in the Mode 


2227 55 . of conveying Property by the 27 H. 8. it may be neceſſary to premiſe in 

1 Rep. 87.9 general, that, ſince the Statute, the Limitation of Uſes is in many Caſes WW 

tute the Word governed by the Rules of Law. As if a Feoffment is made to the Ui: I IC 
Heirs was not Of J. S. and his Heirs Males lawfully begotten, with Remainder over; this Ver 
neceſlary to | | | | | Ane 
create an Inheritance in an Uſe, but now Uſes are turned into Poſſeſſion, they are governed by the Rules of W With 


Poſſeſſions at Common Law. See ante P. 349. with Reſpect to the Deſcent of Ules, 
— — N 7 | the 


„ SB ge Rs” 
RE 


5 Fee, if the Contingency happens, the Fee ſhall be executed in B. for 
though, according to the Rules of Common Law, a Fee cannot be limited 
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does not paſs an Eſtate 7. ail, but a Fee Simple, ſince the Statute; for ſince 
the Statute has brought Uſes into Poſſeſſion, they ought to be governed by 
the Rules of Eſtates in Poſſeſſion, as to the Words that are eſſential to 
the creating ſuch Uſes. Now if there be no Words eſſential to the creating 
of an Eſtate, there is no ſuch Eſtate at Common Law, and the Statute has 
not abrogated the Common Law fo far as to allow an Eſtate in Being, with- 
out Words neceſſary to create it; and here Nobody is limited from whence 
the Heirs of the Tail may proceed. Allo no Fee Simple can be created in 
Uſes, without the Word Heirs, ſince the Statute, for the fame Reaſon. 
So if a Man makes a Feoffment to the Uſe of himſelt for Years, the 2 Roll. Abr. 


* — 


Remainder to B. in Tail, Remainder to his own Right Heirs, and aſter 79, 


IT | © ; 3 i Wie. & | 
g. dies without Iſſue, living the Feoffor, the Remainder to his right Heirs Uſe "I of 


is void, becauſe it being contingent, there is no Eſtate of Freehold to Gilbert makes 
ſupport it, for there is no Tenant to the Pracipe, and the not having aa Q whether 
perpetual Tenant to the Precipe was an Inconvenience the Statute expreſly 3 
deſigned to redreſs, and conſequently to this Rule the Statute has ſub- contingent, 
mitted all Uſes. = 1 


the Limitation 
| | . | ſhould not be 

to the Uſe of 4. for Years, Remainder to B. in Tail, Remainder to the Right Heirs of C. for the Caſe as 

above reported in Rolli, does not appear to be a contingent Remainder. 


Likewiſe if a Man makes a Feoffment in Fee to the Uſe of A. for Life, Gil. Lau ef 


the Remainder to his firſt Son in Tail, the Remainder to B. in Fee; if A. Vs 77- 


: 2 a | | 8 | But f 
dies, his Wife being privement Enſient, and a Son is afterwards born, he 7 Wc 4 


ſhall take nothing; for if the Remainder does not veſt at the Deter mina- for preſerving 


tion of the particular Eſtate, it ſhall never veſt; for, as it is ſaid before, contingent 


the Statute does not change the Nature and Being of Eſtates that were 1 to 
ſettled at Common Law, and a Remainder ex vi Termini ſuppoſes a par- Children 
ticular Eſtate, of which it doth remain. 1 | 
So if a Man makes a Feoffment in Fee to the Uſe of A. his Son for Life, 1 Nc. 138. 4. 
and afterwards to the Uſe of every Perſon that ſhall. be his Heir, for Chrudleigh's 
Life only, it is not good to the Heir; for it is againſt the Rules of Com- Gf. FIRE: 
mon Law, that a perpetual freehold for Life only ſhould deſcend, becauſe Ul oy of 
ir creates a Perpetuity; but it ſeems in this Caſe, as if the Chancery If ſuch a Li- 
(ſince there is ſuppoſed a good Conſideration) would have executed a Fee mitation were 


in A. according to the Intent of the Parties, : good, the In- 


heritance 
would be in 


ln ſome Cafes however, the Statute operates againſt the Rules of Law. As, Nobody. 
It a Man makes a Feoffment in Fee, to the Uſe of 4. in Fee; but . 
: | = Gil, Law of 
upon Payment of 100. or any other Contingency, to the Uſe of B. in Uſes 78. 


on a Fee, becauſe a Fee Simple is the largeſt Eſtate that can be limited; 
and therefore will not bear a Remainder over, by Way of Limitation; and 
though this cannot be conſtrued a conditional Eſtate ; becauſe to avoid Main- 
tznance, the Common Law allows no Stranger to take Advantage of a 
Condition: Yet the Neceſſities of Commerce and Family Settlements in- 
duced the Chancery to paſs by this Rule, and the Statute has executed 
the Poſſeſſion in the ſame Manner and form as the Party had the Uſe. 
Now fince he had but a conditional Fee in the Uſe before the Statute, 
he cannot have an abſolute and unconditional Eſtate, ſince the Statute; 
for that is to ſet up an Eſtate directly contrary to the expreſs Words of 
the Statute. | 

It has been obſerved that the Statute of the 27 H. 8. introduced ſe- 
veral Sorts of Conveyances quite oppoſite to the Rules of Common Law: 
And this leads us to conſider the feveral Sorts of Conveyances to Uſes, 
with their reſpective Operations. V 

You, V. e | (E) Okt 


* . . 
— 2 5 * I 1 


— — — 
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(E) Of the ſeveral Sozts of Conveyances 
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to Ules. 
2 Sid. 158. HERE are but three Sorts of Conveyances to Uſes ; the two fiſt 
Heyns v. Vil- 1 of which only will feed a contingent Uſe, viz. 1. Feoffment, Fine 
fart. or Common Recovery to Uſes. 2. Covenant to ſtand ſeized to Uſs IM > 
3. Bargain and Sale to Uſes. By this laſt Conveyance only no continget MW 
Uſe can be ſupported, EL | B 
Plonw. 301. It is to be obſerved concerning the Operation of theſe Conveyances 3 
Sbarrington that by thoſe under the firſt Diviſion, ſuch as Feaffment, Fine, or Comm 


v. Storten. Recovery, Uſes are raiſed by Tranſmutation of Poſſeſſion; but by the ſe. 


0 95 The Cove- cond and third, that is, by Covenant to ſtand ſeized, and by Bargain and 


ainee cannot Sale, Uſes ariſe without Tranſmutation of Poſſeſſion, for the Poſſeſſion n 
have the Land ſtill retained by the Covenantor or Bargainor, but for the Uſe of another. 
becauſe they Therefore | e Y 
had not Live- | : 5 | | | YZ 
7, of Seiſin, therefore Reaſon veſts the Uſe in them, which is but a Right in Conſcience to have the Profs, HM 
Plow. loc. at, | | A e —_ 


1. Ok thoſe which raiſe Ates by way of Tranſmutation « 
<4 ans ſuch as, 1. Feoffment, 2. Fines. 3. Nec. 


* See Vol. 2. The general Nature and Effect of theſe ſeveral Aſſurances has "Wy 1 
under their already explained under their reſpective Titles.“ It may not be impto- 


app per here however to take Notice of this general Rule viz. That 
INES, 7 | | 


Per Holt C.J. On theſe Conveyances which raiſe Uſes by Way of Tranſmutation of 
12 Med. l 61, Poſſeſſion, no Conſideration is neceſſary. 1 
, N 476 Mildmaye's Caſe, 


hue 2 An Uſe declared on an Eſtate executed, needs no Conſideration. 
„ 8 8 . 
NN ub, It may be added, that when an Uſe ariſes. upon a Conſideration, the Confideration muſt be pre WE 1 
{ently executed. Arg. Cart. 140. in Caſe of Garniſb v. Wentworth, On the other Hand, it has been argu WWF | 
ed, that if J. covenant to ſtand ſeized to the Uſe of J. S. and his Heirs, in Conſideration that he ſhall be my WWF « 
Counſellor, it is good, and the Land paſſed preſently, though it is not executed. Arg. Cart. 142. fays thi : 
| Caſe was put by Popbam in B. R. in one Pepplewel/s Caſe. | | Pa 


Ir remains in the next Place to conſider, | 

| | | = 1 

Of Deeds declaring the Uſes of Feoffments, Fines and Recoveries, | 

x Rep. 176. And herein it is to be premiſed, that Uſes may be declared or aver- iſ _ 

oi red on a Feoffment, Fine or Recovery of Land; but on a Bargain and WW #7 
We Sale of Land no Uſe may be declared or averred, but what the Lay 

= Goth make. | / 

Id. Ibid. Likewiſe on a Covenant to ftand ſeized to Uſes, no Uſe may be de- C 

Dyer 169. clared or averred but what is contained within the Deed. It remains \ 

pl. 21. therefore to conſider, 0 

1. Who may declare Uſes. 2. To whom they may be declared. 1 

3. In what Manner they may be declared. 4. At what Time they may : 


be declared, 5. In what Caſes Averments may be made of Uſes. 
x. Who 
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| Cafe. So an Infant may limit an Uſe upon Feoffment, Fine or Recovery, and he cannot 
| avoid the Uſe, without firſt avoiding the Conveyance. Ld. Bacon on the Statute of Uſes 355. 


— r PIR —_—_ — — _ 
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1. Who may beclare Uſes, 


As the Court of Chancery does not ſet. up Rules of Property contrary Gi. Law of 
to the Rules of Law, they who have not a diſpoſing Power by the Law, U 39. 
cannot raiſe an Uſe; and conſequently Baron and a Feme Covert cannot | 
declare Uſes upon a Feoffment, ſo as to bind the Wife. | 

But Baron and Feme may levy a Fine which will bind the Wife; for or 197. 
here the Law allows her a diſpoſing Power, becauſe ſhe is privately exa- 2 Re. 57. 4. 
mined, conſequently the Chancery muſt allow them to declare what is the 8 5 
Deſign of that Fine; and therefore ſuch Declaration by them both ſhall 2 N.,. A6, 
bind the Wife. | 8 | 


5 | 798. 
Likewiſe if the Huſband only declares the Uſes, this ſhall bind the 2 Re. 57. 4. 
Wife; for ſince ſhe joins in the Fine, ſhe muſt be preſumed to concur in Roll. Abr. 
the Deſign of that Fine, unleſs the contrary appears by ſome manifeſt 798. 
Sign of Diſſent. pee, BE 

Bur if the Huſband declares the Ufes of the Fine one way by Deed, 2 Reg. 57. 
and the Wife another way by Deed, this binds the Huſband during the Co- 2 
verture, but not the Wife afterwards; for the Huſband cannot declare. the Ce. Oer, 
Uſes without Concurrence of the Wife, becauſe he has no Eſtate; and ſhe Whether the. 
cannot be preſumed to concur where the contrary appears by her Deed ; Declaration 
and ſhe cannot declare the Uſes alone, becauſe during Marriage ſhe is not — meerly 
ſui juris, and without the Huſband ſhe has no diſpoſing Power: And if 3,” 


there be no Uſe declared upon this Fine, it is to the Uſe of the Wife; for Ub org of 


where there is no other Intent of a Fine declared, it is ſuppoſed to be de- A Fine ſhall 
ſigned as a farther Security to the preſent Poſſeſſor; and the Uſe is (till in bind the Wife 
| the Wife, ſince in this Caſe ſhe. has not departed with it. 


but it is ſaid that ſuch a Fine is reverſable for the Nonage of the Wife during ber Nonage. Cro. Blix. 129. 


though ſhe be 
within Ape; 


Charnoicke & Ux v. Warſley. 2 Rep. 77. b. Ld. Cromwell s Caſe. Gil. Law of Uſes 41. 
A Man of non ſane Memory may declare the Uſe of a Fine levied. 2 Rep. 58. a, 

| | | Beckavith's 
countermand or 


It is obſervable in General that every Man may declare and diſpoſe of 74. Bid. 


the Uſe according to the Eſtate and Intereſt he has in the Land; and 


therefore if two Jointenants levy a Fine, and declare the Uſes ſeverally, 


each Man diſpoſes of his own Moiety; but if they declare no Uſes they 
are ſeized as before. EE 


So if Tenant for Life and he in Remainder in Fee join in a 
out declaring. any Uſes, they are ſeized as they were before. | 

Alſo if A. ſeized of certain Lands, and B. a Stranger join in a Fine, I. Bid. 
without Conſideration, it ſhall be to the Uſe of 4. for ſince there is no 
Conſideration to part with the Land, the Uſe is ſtill in him. | 

In like Manner if A. ſeized in Fee of certain Lands, and B. a Stranger , p,y g. 
join in a common Recovery, without declaring any Uſes, the Uſe ſhall 29. 
ariſe to him that had the Intereſt in the Land, and not to the Stranger. EO 

So where the Father was Tenant for Life, Remainder to the Son in Tail. Lat. 82. A. 
A Præcipe was brought againſt the Father who vouched the Son and a g/ v. Chiney 
comiaon Recovery was had; and the Indenture recited, that the Recovery 2%. 495- 
made between the Father and others; but inaſmuch as no Proof was / yy. S. C. 
©: in2 Conſent of the Son to ſuch Declaration, nor was he Party to the 
I. cature, the Court directed the Jury to find the Uſes according to the 


Fine, with- 19, Il. 


E\'ate which the Parties had at the Time of the Recovery.“ e ee res. 
| 2 | | | Letter (I) Of 
| | Relulti 
2. To eſulting 


Uſes, 


"OT Uſes and Truſts. 


2. To whom they may be declared, 


Ei), Law of An Uſe, it is ſaid, cannot be raiſed to Aliens. For an Alien could not 
Uſes 43+ compel the Feoffees to execute an Ule; for it 1s contrary to the Policy of 
By Roll. Ch. I the Law that an Alien ſhould plead, or be impleaded, touching Lands, 


The Chancery. 
cannot ee in any Court of the Kingdom. 


pel one to ex- | 3 | 
 ecute a Truſt for an Alien. Sty. 21. The King v. Holland. All. 15 & 16. But according to Broke a Feoffment 


or Giſt to the Uſe of an Alien born is good, for an Uſe is only a Matter in Conſcience. Br. Feoſ ment 4 
Uſes Pl. 29. e | | | | 


All. 15 & 16. The King ſhall have the Uſe of an Alien; for the Advantage which a Man 
Sly. 40. receives from his Duty can extend no farther than the Obligation of that 
285 Law of Duty reaches, but the Allegiance of an Alien is temporary, therefore ſo is 
Wo 8 his Property; and ſince he is incapable of perpetual Subjection, he can. 
Caſe, it is ſaid, not be protected in any Eſtate that is of perpetual Continuance; and the 
the King ſhall Inconvenience is the ſame if this be a Freehold at Law, or a Truſt. 


not ſeize the . | | | 
Land of an Alien, unleſs it be executed in him by a decree in Chancery; for there was no Right in Cut 


que Uſe himſelf, to ſeize the Lands without a Decree, and the King has only the Rights of the C ui que 
Uſe. Sg. 40. Gil. Law of Uſes 44. | | Ss 8 2 


Gil. Iau ef Alſo though the King cannot have Feoffees to his Uſe, becauſe he can- 
Le 44 not take but by Matter of Record, yet he may take it when the Uſe is 
Por found of Record, where an Office is found of the whole Matter. 
Bro. F. to | 
Uſes pl. 29. is Good, though no Corporation; for though they are Capable of no Pro- 
1 Rep..23, perty at Common Law, in the Thing truſted, becauſe the Rules of Plead- 
e f ing require Perſons claiming to bring themſelves under the Gift; and bo 
0% 44, indefinite Multitude, without publick Allowance, can take by a general 
Name, yet they are capable of a Truſt; for here the Complainants do not 
derive to themſelves any Right or Title to the Eſtate, but ſhew that it 
has been abuſed and miſemployed by the Owners, contrary to Conſcience. 


3. Jn what Manner they may be declared, 
4 Mod. 269. Before the Statute of Frauds, 29 Car. 2. c. 3. even a Parol Declaration 
7. v. Mor. of the Uſes of a Fine was good. And | Tal in, 
y. | 


Shortriage V. out any Seal. 


Lamplugh. | | 5 : 5 
Door 107. If an Uſe is declared by Indenture, yet the Parties may alter the Uſe 
pl. 249. by other Indenture at any Time till the Eſtate is executed, and the laſt 


Agreed by the Indenture ſhall guide the Uſe. 
Juſtices in I | | 
Andrew's | 
Cale. 

Comb. 429. * 
Jones v. Mor. laſt Writing, though not a Deed, amounts to a ſufficient Declaration of 
/cy. This Uſes upon the Fine, the Fine being levied at a Time different from the 


Writing was 
only between Deed, 


the Huſband | | 
of the one Part, and the Wiſe of the other Part. But the Deed was between them and others. 


8 55 410. S. C. 2 Salk, 677. S. C. 4 Med. 261, S. C. Parliament Cafes 143. S. C. and Judgment 


4 A Decla- 


Likewiſe the Limitation of an Uſe to the Poor of the Pariſh of Dale, 


7 Med. 76. Uſes, even ſince that Statute, may be deelared by Writing only with⸗ | 


Where there is a Deed, and a /aft Writing by Huſband and Wife, the 
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5 Uſes and Truſts. 362 


A Declaration of the Uſe, either expreſs or in Law, is ſufficient; as if Hb. 275. 
4. covenants with B. for Money to do all Acts which B. ſhall require for 3 s 
Aſſurance to B. and his Heirs, and then levies a Fine to B. this Covenant“ 

and Eine will give B. the whole Land. 


Where a Baſtard was ſeized of a Manor and made his Will, by which Meer 789. 


he deviſes the Manor; and after he made a Feoffment of the ſame Ma- pl. 1090. 


nor to the Ule of ſuch Perſons, and for ſuch Eſtates as he had declared in oy” _ 
by his laſt Will, bearing Date, Sc. though this was now a countermanded es 51. 7. 


» Huſſey" 
Will, it was ſufficient to declare the Uſe of the Feoffment, and ſo no Caſe. gh 
Eſcheat. 


It is not neceſſary in declaring an Uſe, if there be a Trap ſmutation of 12 Mod. 162. 


Poſſeſſion, to uſe the very Word Uſe; any Expreſſion whereby the Mind in Caſe a 
of the Party may be known, that ſuch an one ſhall have the Land, is ſuf- fey TY W 
acientz per elt Ch. J. in delivering the Opinion of the Court. 7255 


4. At what Time they may be declared. 


A Declaration of Uſes may be made either before, or after the Time 
of making the Aſſurance; for a ſubſequent” Declaration, may direct the 
Uſes of a precedent Aſfurance; And by— _ 3 
a & 5 Anne 16. J. 15. It is enacted that all Declarations or Creations of In n Ejec. 
Uſes or Truſts of any Fines or common Recoveries manife/'ed by a Died after, ment on a ſpe- 
' 5 1 3. 3 1 in Law. as 5 ; cial Verdict 
the levying or ſuffering thereof ſhall be as good in Law, os if the ad of the fo!!owi 
29 Car. 2. c. 3. for Prevention of Frauds or Perjuries had not been made, Cale w 2 
105 N 1 | 1 5 termined. 4. 
and B. his Wife levied a Fine, and four Years afterwards declare the Uſes ; in which Dced, are the Wordt 
following, wiz. All and every Fine or Fines levied, or to be lewied, hall be to th: Uſe of this Deed. Holt 
Ch. J. delivered the Opinion of the Court, that che Uſes were ſufficiently declared; (the Jury having found 


that the Fine was levied ie the Uſes therein declared.) And that, notwithſtanding the Srarute of Frauds ant 
And that it was doabrful, aubether 


Perjuries, a ſubſequent Deed is now as good as it was before the Statute 
the Statute extends to Lies, becauſe they are not mentioned there, but only 77, yet that they took Truſts 


and Uſes to be the fame, in reſpect of Truſts in their larger Extent, c. ſo within the Statute of Uſes 
He Rep. 733. Bujpel v. Burland. | | „ | 


If A. covenants to levy a Fine before ſuch a Day, though the Fine 4rg. 3 Bu/p. 


E levied differs from the Indenture in Time, Place, Quantity of Acres, or in 281 {«207- 


the Perſon that occupied it; yet, when the Fine is levied, it ſhall be in- %%% 
. X | cites 2 Rep. 
tended to be to the ſame Uſes in the Indenture. 69. La. Crom- 


| | 5 | | | | bells Caſe. 
But it may in ſuch Caſe be averred by Parol to be to other Uſes. But if the Fine be levied in all Things pur- 
ſuant co the Indenture, no Averment can be but by Writing; for in this Caſe, the Indenture 7s dirdory 10 


tbe Fiue, and in the other Caſe, it is bat Evidence. Cro. F. 29. Counteſs of Rutland v. The Earl of {utland. 


If a precedent Indenture be made to direct the Uſes of a ſubſequent Aſ- ; R 26. 
ſurance, it is but directory till the Aſſurance is made, and then the Land Cann of 
is bound, and the Conuſor or Recoveree cannot by any Act of his, after % 
the Recovery had, charge or avoid it; but if the Declaration be ſuble- C, 5 
quent, if ir. che Interim, between the Aſſurance had and the Declaration 775 ode 
of the Uſes, the Conuſor or Recoveree ſells. gives or charges the Lands man's Cale. 
to others, this ſubſequent Declaration will not ſubvert the mean Eſtates, 
Charges or Intereſts, unleſs it can be otherwiſe proved, that by a certain 
and compleat Agreement of the Parties, the Aſſurance was had and made 
to theſe Uſes. 3 ER 

But the Diſtinctions between precedent and ſubſcquent Declarations will 
beſt appear from the Conſideration of the following Head, viz. | 


Vol. V. „ 5. It 


: 
4 
8 
i 
1 
4 


302 TE Uſes and Truſts. 


5. In what Caſes Averments may be made of Ales. 


9 Rep. 10. With regard to Averments it is to be obſerved that where an Ute is 
Dowman's expreſſed upon any Feoffment, Sc. there no Averment ſhall be received 
Cale, to prove any Uſe contrary to the Uſe expreſſed ; but in caſe no Uſe is ex. 
reſſed in the Aſſurance, there other Uſe than what the Law would make 
upon the Aſſurance, may be averred, and proved to have been agreed 

£ upon, and the Aſſurance ſhall be to ſuch Ules. : | | 
Gil. Law of If by the Words of a Deed, upon a valuable Conſideration, a Man takes 
3 Uſes 6. it to his own Uſe, or to the Uſe of another, there can be no Averment 
1 And. 313. that he takes it as a Truſtee in any other Manner; for there is ſuch à 
hoy che Sanction given to all ſolemn Acts of contracting, that they cannot be con- 
| | CT © os ſtrued directly contrary to their own Expreſſions. 
\ : able Conſide- | : E's = 8 
f | ration, it is looked upon as a fraudulent Conveyance againſt the Truſts, 
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Gil. Lawof Thus if a Feoffee to Uſes makes a Feoffment in Fee by Deed, upon an 
Un. equitable Conſideration, to J. S. and his Heirs, to the Uſe of his Heits 
* It ſeems at expreſly, J. S. ſhall be ſeized to his own Uſe, though he had Notice of 
Common Law the former Truſt; for where the Deed expreſſes the Uſe, an implied one 


„ 
N 
2 8 I! Vis 


* 
N 


9 


ſe might 
rg; e cannot be averred.“ 
raiſed by i 1 On | oy | ET TRE os 93 
Word, upon a Conveyance that paſſed the Poſſeſſion by ſome ſolemn Act, as a Feoffment; but where there 
was no ſuch Act, there it ſeems a Deed Declaratory of the Uſes was neceſſary ; for as a Feoffment which 
' paſſed the Eſtate, might be made at Common Law, by Parol ; ſo by the ſame Reaſon might the Uſes of 
the Eſtate be declared by Parol; but where a Deed was requiſite to the paſſing of the Eſtate itſelf, it ſeems 
it was requiſite for the Declaration of the Uſes, as upon a Grant of a Rent, or the like. So it ſeems, a 
Man could not covenant to ſtand ſeized to an Uſe, without a Deed, there being no ſolemn Act; but a Bar- 
gain and Sale by Parol has raiſed an Uſe without, and it has been held to do ſo fince the Statute. In Cities 
exempted out of the Statute, it has been held, that if a Fine be levied of a Rent, no Uſe can be limited of 
it without Deed ; but now by 29 Car. 2. c. 3. all Declarations of Truſt, other than ſuch as ariſe by Impli- 
cation of Law, are to be in Writing, and ſigned by the Party, who is by Law enabled to declare ſuch 
Truſt, or elſe it muſt be by his laſt Will in Writing. G.“. Law of Uſes 270, 271. 


R 
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2 Salk. 676. Where the Uſes of a Recovery are declared by Deed precedent, no new 
333 V- or other Uſe can be averred by Parol, unleſs there was ſome Variance 
Cs between the Deed and the Recovery; but in caſe of a Deed precedent, if 

the Party ſet up other Uſes, he muſt confeſs and avoid: But where they 

are by Deed ſubſequent, new or other Uſes may be averred without ſhew- 

ing the Deed, though there be no Variance, Sc. becauſe there was an in- 

termediate Time when there might be ſuch Agreement made, and the 

Uſes ariſe by the Recovery according to that Agreement; and if a Deed 

ſubſequent be ſet up, the other may traverſe thoſe Uſes. 1 

But where there is a Variance between the Deed and the Recovery ot 

other Aſſurance, and no Averment of the Uſes can be made, there they 

mult be left to the Conſtruction of Law. 1 AS | 

There is a Difference likewiſe with reſpect to Averments between Par- 
ties and Strangers. Thus, 2, | | 

Comb. 420. If a Declaration of Uſes be ſubſequent to a Fine or Recovery, it is 
Jones v. Mer. good; but there may be an Averment, that they were to other Uſes, yet 
ty. with this Difference that where the Declaration is ſubſequent, there the 
Heir of the Conuſor is eftopped to aver other Uſes, but a Stranger is not. 

But where the Deed is precedent, there, neither the Heir nor the Stranger 

is eſtopped to aver other Uſes, in caſe the Fine varies in any Circumſtance; 

but if the Fine was levied purſuant to the Deed, no Proof whatſoever, 

| Foe either by Writing or Parol, ſhall be admitted, that the Fine was to other 


» | Uſes, than what are contained in the Deed, that being an Eſtoppel to the 
p Parties. Per Holt Ch. J. | 


It 


Uſes and Truſts, 


m—— 


It has been held that a Deed of Uſes precedent to a Recovery, may be ex- Hy. 30 


plained by a Deed ſubſequent, as in the following Inſtance—Feme, before J. 
the 27 H. 8. of Uſes, being ſeized of Land, ſuffered a common Reco- 
very, and intending to marry A. B. ſhe, before the Marriage, declared by 
Indenture that the Feoffees ſhould be ſeized to the Uſe of berſelf and A. B. 
whom ſhe intended to marry, and their Heirs. The Feoffees executed an 
Eſtate after the Marriage to the Huſband and Wife and their Heirs in Fee, 
without any Uſe expreſſed. Afterwards the Baron and Feme by other In- 
denture declared, that the firſt Indenture was miſtaken; for that it ſhould 
have been to the Heirs of their two Bodies, and for default io the Heirs of 
the Wife. And they covenant, bargain and agree, to ſtand ſeized to the Uſe 
of themſelves in ſpecial Tail, and after, to the right Heirs of the Wife; and 
the Huſband covenanted, if the Wife died without Iſſue, during his Life, 
that he would execute an Eſtate accordingly. The Wife died without 
Iſſue, and after the Statute of Uſes the Baron died ſeized; and it was held 
that the firſt Indenture was correfed by the ſecond, and the firſt Uſe is ſuf- 
ficiently altered without Eſtate executed, and the Conſiderations are rea- 
ſonable and ſufficient, and adjudged for the Heir of the Wife. 


ſor's Caſe. 


A Conſideration which ſtands with the Deed and not repugnant to it, >" Rab: 40. 


may be averred. ; 


It now remains to conſider, 
2. Of thoſe Conveyances which raiſe Ates without TranC- 
1 mutation of Poſſeſſion, ſuch as, LS 
1. Covenants to ſtand ſeized to Uſes. i And 2. Of Bargain and Sale. 
1. Covenants to ſtand leized to Ates. 


This Conveyance not having been hitherto treated of, it will be neceſ- 
ſary to inquire more fully into its Nature and Effect. | : 


Bedel's Caſe. 


The Original of it was in this Manner, Before 27 H. 8. When any Gil. Law ef 


Man covenanted to ſtand ſeiz 
T'wo-told. ; 


ed to the Ule of another, the Remedy was Jen 110. 


Firft, by Action at Common Law upon the Covenant, and thereby 14. Bid. 


Damages only were recovered. 

Secondly, In Chancery; and there the Remedy aroſe thus; when any 
Man covenants to do a Thing, the Party is firſt bound in Conſcience to 
perform the Thing itſelf; and if that cannot be, then to render Damages 
for not doing of it; therefore the Chancery that examines the Conſcience 
of Men's Actions requires a ſpecifick Performance of the Thing itſelf, 

where it can be had: But the Common Law could not carry this Covenant 
ſo far without offering Violence to its own Rules; for the Common Law re- 
Quires Livery; and to allow an Action for a ſpecifick Performance makes the 
Agreement binding without it; but by the 27 H. 8. theſe Uſes are exe- 
cuted, and therefore no Action lies; for there can be no Complaint for 
® "= 3 the Thing, when the Statute transfers it to the Party 
. himſelf, ” | | 

For the more clear underſtanding the Nature and Effect of this Aſſu- 

rance, we will conſider, 8 3 | 

1. Who may covenant to ſtand ſeized, and to whom. | 

2. What Conſideration is neceſſary to a Covenant to ſtand ſeized, and 
how far it extends. — ee, " 

3. By what Words a Man may covenant to ſtand ſeized, 

4. The Effet of a Covenant to ſtand ſeized, 


1. Who 


7 
i; \ 


6 — 


364 Uſes and Truſts. 


Pop. +4, Dit- The King cannot be ſcized to an Uſe, becauſe there is no Means to 
bon v. Fraine. compel him to perform; for the Chancery has only a delegated Power 


v. Franklin and another. But ſee Vern. 439. ber Maſter of the Rolls, in Caſe of Ld. Rildare and Euſtace, re. 


1. Who may covenant to tand ſeized, and to whom. 


pos 493. from the King over the Conſciences of his Subjects; and the King who is 
prnccpgd 685 the univerſal Judge of Property, ought to be perfectly indifferent, and 
nenal. not take upon him the particular Defence of avy Man's Eſtate, as a 


1 Roll. Rep. Truſtee. 
332. Cooper | 
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lating to the Iri/ Forfeitures, where he ſays he takes the King to be in Nature of a Truſtce, notwithllanding 
the general received Opinion to the contrary. _ | 


The King cannot be ſeized to an Uſe, becauſe he cannot be obliged to execute the Poſſeſſion to the Uſe 
by a Subpcena, ſince if he diſpheys he cannot be compelled to Obedience by Impriſonment. Jen, A 


Id Bacon on The Queen (ſpeaking not of an Imperial Queen, but by Marriage) can- 
55 Statute of not be ſeized to an Uſe; though ſhe be a Body enabled to grant and pur- 
fer 347. chaſe without the King, yet in regard to the Government and Intereſt 
the King hath in her Poſſeſſion, ſhe cannot be ſeized to an Uſe. 
Gil. Law of Bodies Politick are not capable of an Uſe or Truſt, becauſe they are Bo» WE 
Uſes 5, dies framed at the Will of the King, and are no further capable than be 
SONS wills them; and it is his Will that they ſhould purchaſe for the common 
8 Benefit, and for the Ends of their Creation, and not that they ſhould take 
any Thing in Truſt for others; alſo being incorporate, the Chancery had 

| no Proceſs on the Perſons to compel them to diſcharge their Truſt. 
Gil. Law of Aliens, and Perſons attainted, are not capable of an Uſe, for they can 
* 5. take for no Man's Benefit but the King's. | Os | 

ep. 122. | | | | | 
F. 2. The King ſhall have the Uſe of an Alien, becauſe as his Allegiance is temporary, ſo ought his 
Property to be. A. 15 & 16. Sty. 40. Gil. Law of Uſes. 43. | | 


1 Rep. 122.4, A Diſſeizor, Abator or Intruder, cannot be ſeized to an Uſe, for they 
139. 6. take it under no Truſt, but defeat the Eſtate to which the Truſt was 
ſubjoined; and the Chancery had no Power to try the Right of Inheri- 
tance between them, for the Right of that Title is triable only at Com- 
mon Law; but if he, who has the Uſe, exhibits a Bill againſt he Feoffee 
to an Uſe, the Chancery will order him to try the Title with the Diſſeizot 

at Common Law. | | | 
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1 Reh. 122. a. A Lord by Eſcheat ſhall not be ſeized to an Uſe, becauſe he is in by WK 
_ 7 . a Title Paramount, and ſeized of an Eſtate antecedent to that to nie 5 
1 the Uſe is annexed. Lord of a Villain, a Lord that enters for Mortmain, Y 
or recovers by Ceſſavit, or a Tenant by the Curteſy cannot be ſeized to 
an Uſe, for they claim by the general Sa and Staiutes of the Kingdom, WF 
which the Chancery has no Power to alter, and do not take as Subſti WE 
tutes under thoſe private Contracts, to which Truſts are annexed, and ſo A 
cannot be puniſhed as corrupt Breakers of that Truſt which they never 
"On 1 496 undertook. on Is : — 
Cooper v. Tenant in Tail cannot covenant to ſtand ſeized ſo as to change an Ut, 
| Franklin, Unleſs during his own Life. . 
Het. 110. | 


Dromfield's Caſe None can be ſeized to the Uſe of another, but ſuch as can execute an Eſtate according t0 
the Directions of C:fui que U/e, which Tenart in Tail cannot; for it was Intent of the Statute 4% Donis that 
he ſhould have the Lands and the rofits of them; and if he ſhouid execute an Eſtate to an Uſe, his Iſſue 


would be intitled to their Formedon, Br. Feoff. al Uſes, pl. 40. 3 5 
Law of Uſes 11 & 205, &c. don. Br 25 Jes, pl. 40. 2 Ro * 780. 1 by 19. 6. 


4 N If Tenant in Fail by Indenture, on Conſideration of Marriage, cove, 


ide Cale; nants with another that A. and B. ſhall be ſeized to his Uſe for Terw 
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his Life, and after his Deceaſe to the Uſe of his Son and Heir apparent : 
By this Covenant there is no Uſe changed, unleſs only during the Life of 
Tenant in Tail. 


Sg if Tenant in Tail covenants to ſtand ſeized to the Uſe of himſelf G 895. 


for Life, Remainder to his eldeſt Son in Tail; ſince he had only the Power 04s a ö 
of diſpoſing of an Eitate for Life, by the Statute de Donis, which he 
hath not paſſed out of himſelf, it is (till in him as it was before; and the 
Remainder is void in its Creation, and therefore there can be no Execu— 
tion of it, for the Execution muſt be immediate by the Statute of Uſcs; 
and therefore a Fine afterwards levied cannot help it. 
But if Tenant in Tail covenants to ſtand ſeized * to the Uſe of A. and 2 Sa. 629. 
his Heirs, or to the Uſe of A. for Life,} Remainder to B. in Fee. The 70 v: 
Covenant is not void, but puts the Eſtate out of the Covenantor, Per = The 
Helt Ch. J. in delivering the Opinion of the Court. nant is good, 
8 c | and patles a 
| | baſe Fee to A. per Holt. Ch J. Compns's Rep. 121. pl. 84. S. C. 
+ And the Remainder is good, though the 'Tenant in Tail dies during the Life of A. until it is avoided 
by the Iflue. Compns's Rep. 121. fer Holt Ch. J. in 8. C. 


Yet if Tenant in Tail covenants to ſtand ſcized to the Une of A. and 


ov 2 Salk, 620, 
his Heirs after his Death, it 1s void. 


Maclil v. 
| os 85 | | Clark. 
Mod. 26. S. C. & P. becauſe it is to commence at a Time when the Right of the Eſtate o 

would iſſue, is in another Perſon by a Title paramount the Conveyance, wiz. per For mam Dont. 


So if Tenant in Tail covenants to ſtand ſeized to the Uſe of himſelf 2 Sali. 620. 
for Liſe, Remainder to J. S. and his Heirs, it is void; for the Remainder Mach v. 
is to take Effect after his Death, when by his Death the Title of his Iſſue _ 
commences; and the Covenant, as to the Eſtate for Life to himſelf, is 29 8 
void in this Caſe, becauſe there is no Tranſmutation of Poſſeſſion. Such cordingly. 
a Covenant is in any Caſe good only in reſpect of the Remainders; and bs 
ſince the Remainders are void, the Covenant and the firſt Eſtate are like- 
wiſe void.  _ JJ 88 ZE 

Likewiſe a Tenant for Years, ſince the Statute of Uſes cannot be ſeized J. 195. 
to any Uſe, for a Tenant for Years has only a Poſſeſſion, and not a Seizin I“ 1. 
which the Statute requires. : bh . 1 

But a Tenant in Dower may be ſeized to an Uſe, for a Tenant in Vr. 469. 
Dower claims by the Marriage Agreement, and a ſufficient Proviſion is pg 239. 
made for her by Law, which is a third Part of her Huſband's Eſtate 4G FOE 
and ſince a private Contract is the Original of her Title, ſhe continues Br. F. 7 Uſes 
the Eſtate of her Hnſband as he purchaſed it, and under the ſame Truſt 338. / 40. 
and Agreement. | | | On this Point 


| : 3 . ; we hind ſeveral 
contradictory Opinions in the Books. Some ſay that Tenant in Dower claims in the Per, that is, by or from 


her Huſband ; according to others, ſhe is in, in the PHH, and claims by Diſpoſition of Law, and does not come 
in by Privity of Eſtate, Therefore 2. And conſult the Authorities in the Margin, and ſee farther (7:/. Law 


An Occupant alſo may be ſecized to an Uſe, for an Occupant continues Hard. 468. 
the Eſtate of Tenant for Life, as his Subſtitute, and ſo muſt take it as he But ſee Bro. 
had it. e | Ferff. to Ujes 

| 338. 4. /. 10. 
| cont. 

It is a Rule that a Man cannot covenant that another ſhall ſtand ſcized 3 Lev. 306. 
of Lands whereof the Seiſin is in hitbſelf, for this will not raiſe any Uſe, Barrington v. 
but will ſtand merely on Covenant. Thus if A. ſeized in Fee, in Conſideration ae. 
of the Marriage of B. his Son, and a Marriage Portion, covenanted to levy 
a Fine to B. and that B. ſhould ſtand ſeized to the Uſe of A. the Father 
and his Heirs, till the Marriage had, and after to B.'s own Uſe in Tail, 
with divers Remainders over: And A. covenanted in the ſame Deed, that 


he In wine in Fee, and ſo ſhould be till the Uſe veſted in B. the Son. 
Vor. V. 1 | 


The Cove. 


ut of which it 


Uſes and Truſts. 


It was reſolved by Powell and Rookſby J. the only Judges then in Court, 
that A. could not covenant. that the Son ſhould ftand ſeized of Lands 
whereof the Father is ſeized; and the ſubſequent Covenant was intended 
againſt Incumbrances only, as is uſual in ſuch Caſes, and not to raiſe 
any Uſe. | 
2. {hat Conſideration fs neceſſary to a Covenant to any 
leized, and how far it extends. 
Cart. 143. It has been already ſbewn, that on thoſe Conveyances by which Uses 
Garziſh v. are raiſed by Tranſmutaiion, no Conſideration is neceſſary ; but Convey. 
Wentworth. ances by Covenant to ſtand ſeized, or by way of Bargain and Sale, will 
* Confidera- t operate to Uſes without a Conſideration.“ 
tions to raiſe 7 | 
Uſes are n | | | 
'Threefold, as Confiderations of Bload or of Marriage, (which, as will be ſhewn, are good Conſiderations 
on Covenants to ſtand ſeized,) and Conſideration of Money, which is the only good Confideratibn on a Þar-. 
gain and Sale See Title Bargain and Dale, Letter (D). 
.d. Bacon ſays, there is no Reaſon in the Law why a D:e4 ſhould not raiſe an Uſe without any Conſide- 
ration. But he adds, that it is a Reaſon of Chancery, becauſe no Court of Conſcience will enforce Dorum 
Gratuitum. But where Joney is paid whereby a Man's Fortune is leſſened, or where it is for the Eſtabliſh- 
ment of his Family, then it is good in Chancery. La. Bacon's Read. on Stat. of Uſis 310, &C. „„ 
With reſpect to Covenants to ſtand ſeized, Conſiderations of Blood ot 
of Marriage, are good Conſiderations to raiſe Uſes. ET 
Gil. Law of And 1. Of Conſideration of Blood, If a Man parts with any Lands in 
2 : Advancement of his Iſſue, and to provide for the Contingencies and ne- 
art. . 


Garniſh v. Ceflary Settlements of his Family, it is fit the Chancery ſhould make 


| Wentworth, them good Conveyances, though they want the Ceremonies of Law; 


tor it is the Deſign and Intent cf the Court of Equity to mitigate the Se- 
verities of Law, fo as they may beſt comply with the Peace of Families; 
for their Eſtabliſhment is Part of the Nature and End of Government, 
Id. Ibid. Therefore if a Man, in Conſideration of natural Love and Affection, 
covepants to ſtand ſeized to the Uſe of his Son or Brother, this is a 
good: Uſe. „„ „„ 
2 Roll. Abr. A Conſideration of natural Affection expreſſed to one Child will, by Con- 
8 ſtruction of Law, be extended to others. Thus if a Man haviog Iſſue three 
and F.2d ; Sons, Covenants in Conſideration of natural Affection to the eldeſt Son, to ſtand 
der Curiam, ſcized of certain Land to the Uſe of himſelf for Life, and after to his eldeſt 
= Son and the Heirs Male of his Body; and for Default of ſuch Iſſue to 
the Ule of his ſecond Son, and the Heirs Male of his Body; and for De- 
fault of ſuch Iſſue to the Uſe of the third Son, Sc. This is a good Con- 
ſideration to raiſe the Uſe to his younger Sons; for though the Confiders- 
tion of natural Affection be limited only to the Eldeſt, yet this is equal 
to all the Sons, and therefore the Law will ſupply it without Expreſſion; 
for if nothing had been expreſſed, it had been good Conſideration by Im- 
plication of Law. Oy On the 
Ploæu. Rep. The Conſideration of natural Affection is good likewiſe to raiſe an Uſe 
Jo Mary: to Children unborn. Thus Conſideration bf Affection to the Heirs Male 
Stratton Of the Covenantor which he ſhould beget on che Body of A. his Wife is 
good Conſideration to raiſe an Uſe by way of Covenant to the ſad 
hay of his Body, for every one is bound in Nature to provide for his 
Children. | 


7 Reh. 13. 5. So for Advancement of his Heirs Male, a Man may covenant to ſtand 


(14. 4.] Eu. ſejzed to the Uſe of himſelf and the Heirs Males of his Body, and this 


glefield's Caſe. 


The Reafon ſhall raiſe a good Eſtate Tail; for though all the Eſtate Tail is in himſelt, 


is, for that a Man may modify a Fee that continues in him, though he cannot take a Fee as de Neve when 
he has the old one in him, Gil, Law of Uſes 209. | | 
yet 
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yet this is for the Benefit of the Heir Male though it is in fatard; ard 


not in præſenti, for none can Know who ſhall be his Heir; for ſolus Deus 
facit Heredes. 


But if a Man in Conſideration of his Care and Love which he bears to ? 2 Rell Alr. 
J. §. called, named and reputed one of bis Sons (where he was his Baſtard ;, 6 


„ 374. 
Son) covenants to ſtand (ia-d to the Uſe of the ſad J. S. this is no good , 


„16. He- 
Conſideration to raile any Uſe. 75 s Cale 


| The R eaſon 
"bh; for that in Law he is not ſuppoſed to be of the Blood of his Father, but is conſidered as a mere Stranger, 


for whom no one is preſumed to have a natural Affection. See the Caſe lait mentioned, aud ſee Gui. Lan 


„ Uſes 48 and 206. But a Baſtard may take by Teer. though not by Covenant | to end lelzed in Con- 
ſideration of natura! Affection. 1 Leo. 197. Lord Pay. it's Cate. 


So likewiſe if a Man covenints, in Conſideration of Blood and of the 2 Noll. Adr. 
Marriage of his Baſtard Daughter, to ſtand ſeized to the Uſe of the Ba- 785. between 


{tard Daughter, this is not a good Conſideration to raiſe an Uſe, becauſe Ss wg ard 
16Y & 
in the Law, ſhe is not his Daughter, but Filia EF opts. | | dr e Man 


covenants in 
2 Conſideration of natural Love and Affection, Blood and Marriage of his Baftard Daughter, to levy a Fine, and 


that the Conuſee ſhall fland ſeized to the Uſe of the Baſtard Daughter, though this be not a ſufacient Con- 5 | 
{:deration to raiſe an Ule upon a Covenant, yet it is expreſſive of the Iotent of the Party, and therefore ſhall | ut 


lerve as A ſuflicien! Decl ration of an Oſe upon the Fine, Where there needs no Conſideration. C.. Law of 
(yes 207 „. . = 7 85 


| Wi 

Wins Labs. and Continuance of the Land in ſuch of the Blood of 2 Roll. Air. 
the Covenantor, is good Conſideration to raiſe an Uſe by way of Covenant, 785. cites | 
for this is a Conſideration of Blood, and the Brother is one of the next 5% C. 397; 1 
Degrees after his Parents and Children, and they who are next in Blood f dex U 


1 
x» * 


» [v, Stratton. 
are next in Love, by Interd ment of the Law. ; U ] 


Thus it A. by Indenture made between him of the one Part, and 2 Roll. Abr. . 
B. his Brother (naming him ſo in the Deed) and C. and D. (who are 783. S. C. 
Strangers to him) in Conſideration of Love and Affection which he bears C. Car. 520. 
towards his Wife and Children, and for their Maintenance and Stay of 1 
Living, and to the Intent to ſettle his Land in his Name and Blood, co- Riſſey & al. 
venants with the ſaid B. C. and D. to ſtand ſeized to the Uſe of bimſelf 8. C. Sir Wm. 
for Life, and aſter to his Wife for Life, and after to the ſaid B. C. and D. Je. 418- by 
and their Heirs upon Truſt, that they ſhould make ſuch Uſes as he him— Oy Name of 
ſelf ſhall appoint, and after to raiſe Portions for his Children, and after Ke. os 
E to 6. his ſecond Son in Tail, Ce. though no Uſe can ariſe by this In- 

b I denture to C. and D. who are Strangers to the Conſideration of Blood, and 
' WE fo this is void as to them; yet the Uſe ſhall ariſe for all to B. who is his 
Brother, and ſo named in the Deed, which is within the Conſideration. Trin. 
14 Car, This was a ſpecial Verdict between Fox and Milcochs, and argued 


covenants by Deed to raiſe an Uſe to him, this Conſideration was ad- 
judged not ſufficient to raiſe an Uſe. 


2. With Reſpect to Conſiderations of Marriage —A Man may cove- 
nant to ſtand ſeized to the Uſe of A. his Wife, and the Conſideration 


| — . 


3 at Bar, but it abated by Death. And after upon a new ſpecial Verdict be- 
al © tween Smith and Buſbie, it was adjudged per Curiam, that Uſe ſhall well 
15 E ariſe to B. to perform the Truſts ſpecified in the Indenture. | 
M- Y But Conſideration of antient Acquaintance, or of being Chamber Fel- 2 Rell. Abr. 
| 2 lows, or entire Friends, ſhall not raiſe any Ule. Agreed per Curiam be- 783. 
Jle E tween Ward and 7 uddingham, 
ale . Alſo if a Man, in Confideration that B. was bound in a Recognizance 2 Noll. abr. 
Ir I for him, bargains and ſells Land to the other, that is nat good. 5 Oh e 
bis 3 | and Lunbard. 
= Neither will the Conſideration of a Surname raiſe an Uſe, as was re- Jerk. 81. 
and WE folved in Sir Chriſtopher Hatton's Caſe, who had a Siſter's Son called 7. 69. 
this Netoport, and in Conſideration of his changing his Name to Hatton he 


3 


2 A 

„ Ä VE 27 

PT 2 2 15 78 R 
I” CS SE Ee a 4 


” 
pO TG Rs 


; 
F 
| 


Uſes and Truſts. 
that ſhe is his Wife will raiſe a good Eſtate to her, for this is a good 

| Conlideration in Law. 1550 

= Rep. 40. Thus if in an Indenture between 4. and his Wife of one Part, and 3. 

Bed:ls Caſe. their Son of the ſecond Part, and C. their Son of the third Part, the ſaid 
A. in Conſideration of natural Affection and paternal Love which he has to 
his ſaid Sons, and for their better Advancement, and to the Intent thar 
the Lands ſhould continue in his Name and Blood, covenants to ſtang 
{cized to the Uſe of himlelf for Life, the Remainder to his ſaid Wife for 
Life, the Remainder to his ſaid Sons; here the Uſe limited to the Wife 

_ imports a Conſideration of itſelf. _ 

Plow. Rep. Likewiſe a Man may covenant to ſtand ſeized to the Uſe of A. the 

397. Sharing- Wife of his Brother, in Conſideration that ſhe is the Wife of his Brother, 

AT vfrotfon. and this ſhall raiſe a good Eſtate to her, for the Love which he bears to. 

1 wards his Brother, extends in his Right to his Wife. N 

Sid. 83. in So alſo the Conſideration of Marriage t be bad, will raiſe an Uſe, be. 

Caſe of Ste. cauſe the preſent Eſtate is to the Baron, and what is limited to the Feme, 


he : . : 
i is only a Remainder; per Twiſden J. | 


3 Likewiſe if a Man covenants, in Conſideration of natural Love and 
786. 


l and Affection to his Son, to ſtand ſeized to the Uſe of his Son for Life, the 
Winſton. Remainder to ſuch Wife as the Son ſhall afterwards have for Life, the 
Noy 122. S. C. Remainder to the firſt Son of the Son and Wife begotten, &c. Though 
be Wife is the Wife be a Stranger to the Conſideration (admitting it) yet the Eſtate 
within the ſianted to her is well raiſed for the ſubſequent Eſtate, which is within 


Conſideration, . N 
becauſe the the Conſideration. 


Covenantor | | | | 1 8 . Sn OS To | 
intended the Advancement of his Poſterity, and without a Wife, the Son cannot have lawful Poſterity. 
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Ploxv. Rep. But if a Man, in Conſideration that B. ſhall marry his Daughter, cove- 

307. Sharing nants to ſtand ſeized to the Uſe of B. and his Daughter, the Remainder 

ton v. Strotton. % C. this is a void Remainder to C. becauſe he is a Stranger to the Con: 
ſideration. J 5 „„ _ 

Oav, 85. in It is to be obſerved farther with Regard to the Extent of theſe Confide- - 

Carter v. - rations, that if a Man covenants upon Conſideration to be ſeized to the 

 Kingfted. Uſe of himſelf for Life, and after to the Uſe of his Son; but he ſays far- 

| ther, that his Meaning is, that his Wife ſhall have it for her Life; per Pe. 

iam J. This is not a void Clauſe but good to the Wife. 

Cro. J. 180. So alſo where A. in Conſideration ot Love and for ſettling the Land in 

2/. 19. C his Name and Blood to his eldeſt Son, covenants to convey before Foſter 

5 in Truſt for himſelf for Life, Remainder to B. his eldeſt Son in Tail, 

FW Se. And allo covenants to ſtand ſeized from and after Eaſter, of io 

much of the ſaid Lands as ſhould not be ſufficiently conveyed, to the faid 

ſeveral Uſes, Intentz and Purpoſes, and no Aflurances were made before 

| Eaſter, It was reſolved, that the Uſes and Eſtate raiſed* by this Cove- 

nant being in Conſideration of Love to his Son, Cc. (no Eſtate at all be- 

ing exccuted before EA r) the Covenant extended to all, though it was 

objected that the Words being, that of ſo much of the Lands, Sc. the 

Intent was that he would ſtand ſeized when Part was executed and ſuffi- 

ciently conveyed, but when no Part was executed it was not his Intent 

that all ſhould be raiſed by Covenant; but this was not allowed, for the 

Conſideration being ſufficient, the Covenant well extends to all, there 


being nothing conveyed by the Eſtate executed. n 


—_ 


1 Leon. 195. There is a Difference between a Covenant to ſtand ſeized and a Feoff. 


1 


& /cquent. ment; for if a Man covenants to ſtand ſeized to the Uſe A. a Stranger for 


21055 AM Years, Sc. Remainder. to B. his Son in Tail, this is void as to A. {or 


Ply. Cn. Want of a Conſideration, and the Uſe veſts immediately in B. and a void 


397. contra. 
And a Diſtinction is there taken, that if the Limitation to the Stranger precedes the Limitation to the Blood 
of the Covenantor, there, it is good to the Stranger, but that if it is ſubſequent, it is void. Therefore 2, 


Uk 
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Uſe is as if no Uſe be limited; and if no Uſe be limited, B. muſt take i LW of 
immediately, and not by Way of Remainder, or elſe he cannot take at 15. 
all; for a Remainder ex v! Termini ſuppoſes a particular Eſtate, and B. 
muſt not be excluded, becauſe Uſes being Creatures of Equity, the Parties 
Intent muſt be made good as far as poſſible, where there is a juſt and 
good Ground for any Part of the Conveyance. 
” But if a Man makes a Feoffment in Fee to the Uſe of A. and a, 7%. 197, 
Stranger, or Baſtard for Lite, the Remainder to his Son in Tail, this is Ld. Paget 
ood to A. for upon a Feoffment there needs no Conſideration to raiſe the Caſe. 
Uſe, as has been ſaid. 5 a 
There is another Difference likewiſe obſervable, for if a Man raiſes Uſes 1 Rep. 176. 6. 
E upon a Fine, Feoffment, or Recovery, he may reſerve to himſelf a Power 3 
= of making Leaſes; but he cannot do it on a Covenant to ſtand ſeized, e. 
or on a Bargain and Sale; for upon a Fine, Feoffment or Recovery, an 
Uſe may be raifed without a Conſideration, and therefore will ariſe to 
the Leſſees without Conſidegation; and the former Eſtates which were 
BZ raiſed without Conſideration, may be defeated without it; but in a Bar- 
gain and Sale, and Covenant to ſtand ſeized, no Uſes will ariſe without 
W Conſideration, therefore not to the Leſſees; for where the Perſons are al- 
H together uncertain, and the Terms unknown, there can be no Conſidera- 
tion; for which Reaſon the former Eſtates, raiſed upon good Conſidera- 
tion, cannot by ſuch Leſſees be defeated, 


I 
- 


vy what Uows a Yan may covenant to land ſeized. 


BE Icis a general Rule, that Words ſhall be conſtrued ſo that the Deed March 50. 
W may ſtand, if poſſible. Thus : 3 | 85 ge, 
= It a Man, in Conſideration of natural] Love, and for Augmentation of pz. 138. 
WE his Daughter's Portion, gives, grants, bargains and ſells, aliens, enfeoffs & /quenr. 
and confirms certain Lands to J. S. bis Baer, with a ſpecial War- Cing v. 
ranty, and the Deed is inrolled, this enures by way of covenant to ftand e. 
ſeized, in reſpect to the Conſideration. 5 | 1 | 

But if the Conſideration be not expreſſed in the Deed, it ſeems no Gil. Low of 

| . Uſe ariſes. | ; 1 8 „ | 5 5 . Uſes 115. | 

= Likewiſe if a Man, in Conſideration of Marriage of his Son's Daugh- Meer 122. 

ter, covenants that his Land ſhall deſcend, come and remain to him, or p!. 267. 

ber, this is only a Covenant Executory, upon which an Action lies, and C. £4. 279. 

E the Force of the Covenant is not to alter the Deſcent; but it is no Cove. %%% 

0 = nant to ſtand ſeized, whereby he may be intitled in Chancery to a ſpe- Gil. Law of 
E cifick Performance. 5 | | "Ups 115. 

. | na 5 Here the Sei- 

= fin of the Father is not appropriated to the ſeveral Uſes, but only a Remainder limited after the Father's 

A 3 Death, which cannot be without a particular Eſtate, nor that without a particular Contract, and no Man 

aan contract with himſelf. G4, Law of Uſes 60. | | SEES: N ns 


. HAlſo if a Man ſeized of a Reverſion Expectant, upon an Eſtate for Life, 2 Verd. 518% 

| = _* 1 5 4 3 ; 

- WW 2ives, grants and confirms the ſame to his Son in Fee, in Conſideration Sans and 
of natural Love and Affection expreſſed in the Deed, to the Uſe of him- 7 


5 L felt for Lite, the Remainder to his Son in Tail, the Remainder 0.45 Do 115 
1e Daughter, withgpt Attornment or Enrolment, this Conveyance is void, Gil. Lag . 
| and cannot enuKgby way of Covenant to ſtand ſeized; for if it enures by Ys 115. 

g. ay of Covenant to ſtand ſeized, the legal Eſtate out of which the Uſes 

or riſe remain in the Covenantor: But the Intent of the Conveyance is to 

0 | raiſe the Uſes by way of Tranſmutation of Poſſeſſion, and to transfer the 


did | freehold, out of which the Uſes are to riſe to the Son; but this Convey- 
ance will not paſs that Freehold for want of Attornment, and ſo the Uſes 
ood en never arife by this Deed, 


You, V. „„ 5 B | | | So 


— —_— ——— 
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790. ſhall hereafter purchaſe, to the Uſe of F. S. and he afterwards purchaſes the 
' Woy 19. Hel. So if a Man covenants to ſtand ſeized of the Land that he ſhall here. 
werton v. after purchaſe to the Uſe of his Son, and after purchaſes Land to the Uſe 


: 8 10% For if a Man binds any Lands, you muſt ſuppoſe him to have a Power 


0. Eliz, 402. By the ſame Role it is ſaid, that if the Mortgagor, in Conſideration of 


in Ney, that if chaſes Land, and levies a Fine, without expreſſing any Uſe, or without? 


had been ex- the Conuſor, yet it may be averred to be to the Uſes limited in the fit 


Uſes and Truſts. 


Dy. 55. Il. So where A. ſeized of Land in Poſſeſſion and in Uſe, covenanted on 

Purzh's Caſe. the Marriage of his Son with the Daughter of J. S. that the Son, im. 
mediately after his Deceaſc, ſhall have in Poſſeſſion or in Uſe all hig 
Lands; according to the ſame Courſe of Inheritance as they then ſtood 
in; and that all Perſons now ſeized, or hereafter to be ſeized, ſhall be 
ſcized to the ſame Uſe and Intent. It was held that the Fee-Simple of the 
Uſe was not out of the Father, nor is it changed, and that, as it is, ir i; 
only a Covenant; but perhaps it might be otherwiſe, had the Wore, 
been, that immediately after his Deceaſe the Land ſhould enure ang te. 

| main to the Son. | | 

Ant. 25. So where the Father, in Conſideration of marrying of his Son, cove. 

pl. 58. nants, Sc. that he, Sc. has not made, nor ſhall make any Grant, 6; 
of the ſaid Lands, but that all the ſaid Lands, Sc. ſhall deſcend, remain 

and come in Poſſeſſion and Uſe to the ſaid Son, and the Heirs Male gf 

his Body, Sc. no Uſe is created or altered by thoſe Words. | 

Sid. 27. fl. 7. Bridgman Ch. J. took a Difference between Covenants obligatory and 


378 
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5 dN 5 Covenants declaratory, for Covenants declaratory ſerve to limit and dited 
dre . IXNs 


Uſes, but Covenants obligatory (as for Enjoyment free of Incumbrances) 


| ſhall never be conſtrued to raiſe an Uſe, inaſmuch as they have ano 
ther Effect. | 


4. The Effet of a Covenant to ſtand ſeized. 


It is a Rule that no Covenant to ſtand ſeized can paſs an Uſe unleſs the 
Covenantor has Seizin of the Eſtate at the Time of the Contract. Thus, 
2 No. Ab. If a Man covenants to ſtand ſeized of the Manor of D. which he 


Manor, yet this is void, 


Yelbertorn. 


of himſelf and his Heirs, the Fee is in the Father. 


Git. Law of to oblige them; but he that hath no Intereſt, hath no Power to oblige 
Uli 116. them; and therefore ſuch a Covenant in Equity, before the Statute, could 
bot oblige him to a ſpecifick Performance, for that were in Equity, to 

bind the Land, which is abſurd; and ſince the Covenant is void in Equity, 

there can be no Execution by the Statute ; for the Rules of Law are equally 

ſtrict in avoiding this Repugnancy ; for in Law, every Diſpoſal ſuppoſes 

a a precedent Property; and by Conſequence, every Covenant to ſtand ſeized 

| © preſuppoſes a precedent Seizin. nl be . 
r Another Reaſon why the Uſe declared upon the Covenant is bad, is 
Ney 19. this; becauſe the Uſe muſt be limited by the Donor or Feoffor; for be 
muſt limit the Uſe, that at the Time of Limitation had the Diſpoſal: 

Now in this Cafe the Donor limits the Fee to the Purchafer, which con- 

trouls the Intent of the Covenant. 


"lverten v. fo much Money paid by J. S. covenants, that after Redemption he will 
Telverton. ſtand ſeized to the Uſe of J. S. and his Heirs, * this is a void Covenant; 
n but if a Feoffment be made to A. to enfeoff B. to the Uſe of C. and 4. 
is, for that at enfeoffs B. without the Limitation of any Uſe; yet it ſhall be to the Uſe of 
the Time of the Contract he had no Eſtate or. Intereſt. BD „ | 


75 Elix 401. So if a Man covenants to purchaſe Land by Michoelmas next, and be- 
oy 19. 


Bur it is (aid fore Eaſter following, to levy a Fine to ſuch Uſes, and accordingly put- 


another Uſe Conſideration, . notwithſtanding the Law ſays it ſhall be to the Ule of 


preſſed in the C 
Fine, that 


nould have controuled the firſt Declaration of the Uſe. 


OVenant. 


For 
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For a Man may 3 the Intent of a future Act, which he had no Gi. Law t 
Power to do at the Time of the Declaration; for to declare the Intent V# 17: 
of a future Act, doth not ſuppoſe an immediate Power of doing it; but 
the doing any Act itſelf, which the Law allows to be good and effectual, 
preſuppoles the Power of deing. 

If a Man, ſeized of three Acres, makes a Leaſe of one to A. for Life, 5 Xe. 3: 6. 
and of another to B. for Life, and of another to C. in Tail, and then re- CE 
citing the ſeveral Eſtates, covenants, after all the Eſtates finished, to ſtand g;; LL 
ſeized to the Uſe of his Brother in Fee; if 4. dies, the Brother (hall UV. 114. 
have the Reverſion of that Acre immediately, and not expect till the 
other Eſtates, that is, the other Eſtate for Life and the Eſtate Tail, are 
determined; for it muſt be conſtrued ſecundum ſubjectam materiam; and 
the Covenantor hath three diſtinct Reverſions in him. 

It is a Rule likewiſe, that a Fee cannot be raiſed by way of Purchaſe to 2 Med. 207» 
2 Man's right Heirs, for wherever the Heir takes by Purchaſe, the An- 21. Southco? 
ceſtor muſt depart with his whole Fee. Thus 4. ſeized in Fee had Iflue ** SO 
two Sons B. and C. A. covenanted to ftand ſeized to the Uſe of B. and 
the Heirs Male of his Body on M. his Wife to be begotten; and for want 
of ſuch Iflue, to the Heirs Male of the Covenantor; and for want of 
ſuch Iſſue, to his own right Heirs for ever. B. had Iſſue of M. a Son 
and a Daughter; A. dies, and then the Son dies; the Daughter ſhall not 
take as Heir general, but the Uncle, viz. C. ſhall take Per. formam Doni, 
and not by Purchaſe but by Deſcent. 

It is to be obſerved likewiſe, that Uſes may ariſe on Covenants to 
ſtand ſeized by Implication ; as 

If a Man covenants to ftand ſeized to the Uſe of the Heirs Male of Vent. 373: 
his Body, omitting himſelf; per three Juſtices, but Twiſden J. contra, it P wy v. Mir. 
is good, and he himſelf takes by ene and ſo Judgment was given“ ; 
for the Defendant. 

But where A. made a Feoffment to the Uſe of himſelf for Life, and Pelle 94. 
after his Death, and the Death of M. his Wife, to B. his Son in Tail. Center v. 
It was held in this Caſe, that no implied Uſe did ariſe to M. and Dm, 
therefore the Eſtate to B was contingent, 

It has been held likewiſe that a Covenant to ſtand ſeized to the Uſes 2 Lev. 76. 


in the Indenture, and to no other, cannot ao Uſes by Implication, 2. in Caſe 
but only expreſs Uſes. | of Pibus v. 
| | | Mitford. 


2. Of the Nature and Operation of a Bargain and Sale 
to Ciſes, 


The Nature and Effect of this Kind of Aſſurance has been already ex- * See Title 


plained;“ and having thus treated of the ſeveral Sorts of Conveyances to Bargain 
Uſes, we proceed to * and Hale, 
8 Vol 1. p. 273. 


(F) hat 


372 Utles and Truſts. 


r) What Kind of Property may be con⸗ 
veyed by Way of Uſe. 


' Sir Wm. Jo. LL Lands and Inheritances local, as Rents in Eſe, Advowſong in 

F : 5 by Do- Groſs, Common for ſo many Beaſts, Liberties, Franchiſes viſible or 
5 | ridge J. in ; | | | Fes 

þ by 2 /, local, may be conveyed by way of Ule. 

* Willoughby's 

| Caſe. | : 25 3 | 
7 | Id. lbid. But Inheritances perſonal, which have no Relation to Lands or local 

| Hereditaments, cannot be conveyed by way of Uſe, as Annnities, 
| | Per Cet, Ch. A Seignory however conſiſting of Homage and Fealty, the Service be. 


J. Sir N. Jo. 
117, in Ld. 


ing merely perſonal, and to be performed by the Perſon of a Man, and 


Willougbby's reſting in Feaſance, may be granted to an Uſe in reſpect of the Poſſibility 
| Caſe. that the Tenancy may efcheat, which perhaps never will be. 1 
| Per Crew, So a Stewardſhip or Bailiwick in Fee Simple of a Manor may be granted 
8 Ch. 12 Fg to an Uſe, being perſonal Offices in Point of Service. | 
| 117. in La. 5 F | . | | 
| : Willughby's gf 

Caſe. „ 3 | 3 | 

Por. Crow, So a Liberty of Retorna Brevium which is perſonal, conſiſting in Ex. 
de J. * ecution of Proceſsſss. W's | 
119. In x 


. == 


' Willoughby's Caſe, cites it as ruled, 42 Blix. B. R. in the Counts of IV aravicl's Caſe. 


| | 8 14. Ibid. | So of a Shrievalty of a County, And, e | | | 
Id. Ibid. Where it is ſaid, that a Truſt cannot be raiſed out of a Truſt, and 

x — And it is therefore a Bargain and Sale by Deed indented and inrolled cannot be l. 
9 mited to an Uſe, becauſe an Uſe cannot be limited to an Uſe, yet pol. 

| there is a withſtanding, when a Man is ſeized of an Eſtate of Inheritance of an Of. 
Diverſity be- fice holden by grand Serjeanty, wherein there is required TFruſt in the Per- 
tween a mere ſon, yet an Uſe which is a Pernancy of the Profits belonging to that Of- 


ane _ fice, may be raiſed our of the Eſtate of Inheritance, otherwiſe no Land 


in he that holden by grand Serzeanty could be transferred to an Uſe, nor any Uſe 

| hath it, hath raiſed out of the ſame. | | ; 
neither Jus | | | | | ; 
in Re, nor Jus ad Rem, nor Remedy by the Common Law, but only a mere Perception of the 
Profits by the Permiſſion of the Terretenant ; and an Eſtate of Inhertance, wherein the Owner hath 
both Jus in Re, and Jus ad Rem, by the Rule of the Common Law, and for the Profit whereof the Law 
giveth the Owner Remedy by Writ of Aſſize, and a Præcipe quod reddat, as the Caſe requireth ; and the 
Confidence IO in the Perſon for the executing the Office may be an Objection (though a weak one) 
that it cannot be transferred over, but not that an Uſe, that is, a Pernancy of the Profits, cannot be raiſed 
out of the Eſtate, the Truſt in the Perſon is no Objection at all; for the Ule reſpecteth the Eſtate of Inheri- 
tance, and not the Perſon. | | _ A Ev. © 


mo F z 
— — > 
——— — — 


Gil. Lan Nothing that paſſes by way of Extinguiſhment, can be granted to 
Ujes, Sc. 28. an Uſe.” . 150 bn | 


Arg. Le. 148. Neither can an Uſe be raiſed out of a Power. 
p. 206. 1 e 


n 
Caſe of Read v. Naſs, 


Sir Wm, Jo. Neither can Things which are mere Rights be conveyed by way of Uſe, 


1 as Commons, Ac. Ways in Groſs, for a Man cannot walk over Ground to 
Uſe 281. the Uſe of a third Perſon, | 


2 in 


K+ X r 
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In Caſe the Plaintiff declared that the Defendant ſeized in Fee of the Ce. 7. 180. 
Lands over which there was a Way, and of other Lands by Indenture of 1 - bath 
Bargain and Sale inrolled, conveyed his Lands to J. S. in Fee, with . 
Way over his Lands, and that J. S. leaſed the Premiſſes to the Plaintiff, 

and that the Defendant diſturbed him, The Court were all of Opinion, 

that by this Bargain and Sale the Land only paſſed, and not a Way over 

the ſame, becauſe nothing but the Uſe paſſed by the Deed, and there 

cannot be the Uſe of a Thing which is not in Ee, as a Way, Common, 

Ec. newly created, and until they are created no Uſe can be raifed by 

Bargain and Sale, and conſequently nothing paſſed by the Indenture. 

An Uſe may be of a Leaſe or Chattel. | And. 294. 
But it is ſaid that the Property of Money cannot be changed by a gra- 838 > 
tuitous Delivery to an Uſe, Thus FV 
A Sum of Money was delivered to F. S. to the Uſe and Behoof of a Dy. 40 4. b. 

Woman, to be delivered to her at the Day of her Marriage, and before / 7. Ge. 
the Marriage the Bailor revoked it; two Juſtices held the Money coun— 3 v. Penny. 
| \ . | ut if the Mo- 
termandable, and two è contra. But Dyer, ſays, it ſeems that the Pro- ney had been 
perty of the Money cannot be changed by the Words to the Uſe and delivered by 
Behoof. | | | FOES £15 2 | LA 4 . 3 
| | SE 1 „„ ſideration, Sa- 
tisfaction or Recompence, there the Property would alter, and the Bailor could not countermand it. Dyer 
lac. citat'. | E 2 ons | 5 
One ſeized in Fee may bargain and ſell, grant and demiſe Land to Brownl, 40. 
others and their Heirs to the Uſe of one for Years, becauſe he has a Fee- * 
Simple. But Leſſee for Years cannot grant and fell his Leaſe to the Uſe 
J UE „„ 5 
We have thus ſhewn how Uſes may be raiſed according to the Nature 
of the reſpective Aſſurances, and what Kind of Property may be conveyed 
by way of Uſe: It remains now therefore more particularly to enquire, 
1. What Kinds of Uſes are executed by the Statute. 2. What Caſes 
are out of Zhe Statute,” NO 


1 
* 


ry 


— — 


0) Ok the ſeveral Kinds of Uſes executed 5. ener 


by the Statute, * which in their moze {fone 


general Divilion, Are Twokold, VIZ. Clauſes of the 


27 Hl. 8. c. 10. 
EX: 1 See Title 


2. Uſes in Ele. 2. Uſes in Pofflbilÿt r. Pap. 7, 


1. Ales in Eſſe. 


With Regard to Uſes in Eſe, they are raiſed either by Tranſmutatjon 
of Poſſeſſion, or without ſuch Tranſmutation; and the Manner in which 
they are executed, has been already explained in treating of the ſeveral Sorts 
of Conveyances to Uſes, and their reſpective Operations. It remains there- 
fore to conſider of — = 1 


8 5 5 C 2. Uſes 
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Uſes and Truſts. 


2. Uſes in Poſſibility ; wherein 


1. Executory Fees. 2. Contingent Remainders. 


1. Ok Executoꝛy Fees. 


Se ante Let- Though a Remainder of a Fee cannot by the Rule of Law be limited 
ter D. p. after a Fee-Simple, yet that Rule hath of late been evaded by diſtinguiſh- 
357. In ing between an abſolute Fec-Simple and a Fee- Simple which depends on 
es her hgh a Contingency ; and how ſuch Executory Fees may be limited, is here to 


rates againſt be conſidered, and they are to be governed by the following Rules, 
the Rules of 
Law. 


Gil. Law of 1. That all Limitations that tend to the Proviſion of the Family, and 
Uſes 118. to ſecure againſt Contingencies which are within the Parties own immediate 
Proſpect, are to be favoured. Fo 


2. All Limitations that perpetuate, or tend to Perpetuity, are in them- 
ſelves void and repugnant to the Policy of the Law. 
And therefore it is to be ſeen what is a Perpetuity. 


1. hid. A Perpetuity is the Settlement of an Intereſt deſcendible from Heir to 


Caf. of Perpet. Heir, ſo that it ſhall not be in the Power of him in whom it is veſted to 


1 hos. 198. diſpoſe of it, or turn it out of the Channel. 
Id. Tid. The Inconveniences of which are, that the Eſtate is made uncapabl: 
of anſwering the Ends for which Perpetuity is maintained and eſtabliſhed, 
for it puts it out of the Power of the Owner to provide for the Neceſſ. 
ties of his Family, or the Extremity and various Changes of his own Af. 
fairs out of the Eſtate; beſides it would be of univerſal Damage to the 
Commonwealth; for it would ſhut up all Converſe, by making the Way 
af Communication between Land and Money utterly impracticable; to 
know therefore how far a Limitation may be allowed, without the Dan- 
ger of being conſtrued a Perpetuity, it is to be conſidered, What Limita- 

tions are conſiſtent with the Rules of Reaſon and Policy. | 
Gil. Lawof 1. The Law in all Caſes allows the Limitations of Eſtates for Life, to 
Uſes 119, Perſons in 57 for there can be no Danger in ſuch a common Limitz- 
tion, nor any Deſign to per petuate; and therefore here the Party is te. 

ſtrained from Alienation farther than for his own Life. 
14 Bid. kA 2. The Law allows of no Eſtare of Inheritance, that goes in lineal Suc- 
120, ceſſion, but what is under the Power of that Perſon to whoſe Repreſen- 
tatives the Eſtate muſt deſcend ; and to eſtabliſh a Right of Succeſſion, ard 
to reſtrain the Power of Alienation, is to perpetuate; and therefore to 
limit an Eſtate of Succefſion, determinable upon remote Contingency, 
tends to a Perpetuity ; ſince none can purchaſe with Security while ſuch 
a Cloud hangs over the Eſtate. | | 


Before we proceed to the Application of theſe Principles, it is neceſ- 
ſary to obſerve, that | | „„ | 
As to executory Fees, there is a Difference, where they riſe by way of 
Uſe, and where by way of Deviſe, a 

Cro. Elixi 765. 1. If they riſe by way of Uſe, there muſt be a Seizin in ſomebody to 


Wind v. Reig- be executed in the Grantee of the contingent Uſe, whenſoever the Contin- 
uold. 


gency happens; for if there be not a Perſon that can be ſeized of an Uſe, 
n. be no Uſe; and conſ: ly th ion of it; 
Strangavays there can be no Uſe; and conſequently there can be no Execution of it; 


v. N-wton, therefore if a Man covenants to ſtand ſeized to the Uſe of himſelf in 


Fee, till ſuch a Marriage takes Effect, and then to the Uſe of himſelf for 
Life, the Remainder to his Wife, his Son, Se. and before the Marriage 
he makes a Feoffment in Fee, Gift in Tail, or Leaſe for Life, upon good 
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cauſe there is no particular Eſtate to ſupport it. 
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— 


Conſideration, without Notice of the Uſes, the Eſtates limited after the 
Marriage ſhall never ariſe; becauſe there is nobody ſeized to ſuch Uſes, 


and the fame Law is of Feoffments to ſuch contingent Uſes. 
But if in this Caſe he had made a Leaſe for Years, he would not have Cre, Jac. 168. 

deſtroyed the future Uſe, but only have bound it; becauſe there is a Bould v. Ml in- 

Seizin, out of which the Uſe ariſes; and at Common Law, if the Feof- VJ. 

tees had made a Leaſe upon good Conſideration, as in this Caſe, it would 


have bound the Lands, and conſequently Ceftui que Uſe muſt have the 
Profits of the Land thus leaſed; and in this Caſe, ſince the Statute, the 
Covenantor has the ſame Power of obliging the Fee; and therefore 


thoſe to whom the contingent Eſtates are limited muſt take it under the 


Charge, 


So in Caſe of Feoffment to the Uſe of A. in Fee, and if B. pay ſo much, _ 733» K 
Sc. then to B. in Fee; if A. deviſes his Land, and dies, it deſtroys the con- Ne 


A Recovery doth not bar an executory Fee; for the Recoveror with Cro. Jac. 592 
Notice, and without Conſideration, is ſeized to the former Uſes. | e 
2. With Regard to executory Deviſes. 2 


They have been already treated of under Title Deviſe ;*- yet it may not * See Title - 
be improper to take Notice of ſome Circumſtances more particularly ap- nag prop" 
. | ers n * 


plicable to the Title under Conſideration. 


If a Man deviſes Lands to A. in Fee, and upon Contingency to B. in G17. Law of 
Fee, and A. makes a Feoffment in Fee, this doth not deftroy the Con- U 127. 
tingency; for by a Deviſe the Freehold itſelf is transferred, and there needs | 
no Perſon to be ſeized to execute an Eſtate in the Deviſee, as muſt be 


where a Feoffment is made to executory Uſes. 


3. 


tingent Eſtate; otherwiſe it is, if he had deviſed Portions out of the 3 of 
Land, for that would not alter the Freehold. 2 Uſes 126. 


Pells v. 


But if a Man deviſe to A. for Life, with a contingent Remainder, if 14. Bid. 


A. makes a Feoffment in Fee, this deſtroys the contingent Remainder, be- 


mited upon a Contin 
Aor. 797. : 


It remains now to apply the Principles above laid down. 


1. With Regard to Freeholds. 


The firſt Remainder which was allowed to be good by a Deviſe, after 3 Leon. 64. 
a conditional Fee-Simple limited before in the ſame Will, was Anno 20 Hinde and 
Eliz. where the Deviſe was to the Son and his Heirs, and if he die before %. 


enty-four, and without Heirs of his Body, Remainder over: Now this 3 


Was a plain Remainder limited after a Fee- Simple to the Son, but not upon 
his dying without Heirs of his Body generally, for that had been too re- 
mote an Expectancy, but it was upon his dying without Heirs of his 
Body, before he was twenty-four Years old; fo that it being a Remainder 


to ariſe upon a Contingency, which might happen in a few Years, it was 
adjudged good, but the Son living many Years after he was twenty-four 


Years old, this Contingency never happened; and therefore it was adjudged 
he had an Eſtate in Fee, and not in Tail, 


2 = But 


With Regard 
to executory 
Deviſes of a 
: „„ | Fee-Simple 
in Contingency, after an abſolute Fee, they ſtand upon the Reaſon of the old Law, which admits favourable 
Diſtinctions to ſupply the Intent of the Teſtator, that being always to be obſerved in Wills; and where there 
is ſuch an executory Deviſe, there needs not any particular Eſtate to ſupport it, becauſe the Teltator did not 
part with his whole Eſtate in the firſt Limitation, for ſomething till remained in him to give, which accordingly 
he gave to another, but upon a Contingency which might happen upon the firſt Limitation ; therefore, becauſe 
the Perſon who is to take upon ſuch a Contingency, hath not a preſent, but a future Intereſt, his Eſtate cannot 
be barred by a common Recovery; and that which remained in the Teſtator to give, after the firſt Fee thus li- 
gency, ſhall deſcend after his Death to his Heir, till the Contingency happens. 2 N.. 


ny” —— 
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Dyer 4300 But there can be ng executory Deviſe of a Fee-Simple, after an Eftate- 


70. 20. Tail; becauſe that would tend to a Perpetuity, therefore the firſt Limi- 


2 Nel. Abr. 


797 tation muſt always be in Fee; as for Inſtance, the Father having tuo 


Daughters, deviſed a Houſe to the eldeſt and her Heirs, and another 
Houſe to the youngeſt and her Heirs, and if the youngeſt died before 
ſhe was ſixteen, living the eldeſt, then the Houle to the eldeſt and her 
Heirs; and if both his Davghters died without Iſſue, then both the 
Houſes to his Grandaughters and their Heirs; adjudged, that this laſt 
Clauſe, viz. If both his Daughters died without Iſſue, did not make croſs 
Remainders to them in Tail by Implication; but that each of them had 
a Fee- Simple conditionally, immediately, vi. the eldeſt if ſne ſurvived, 
her Siſter dying before ſhe was fxteen, and the youngeſt if ſhe outlived 
that Age; that the Eſtate-Tail was not veſted in the eldeſt” but upon a 
Contingency, viz. If the youngeſt Daughter had died before ſhe. was 
ſixteen, which Contingency never happened, becauſe the youngeſt Daugh-. 
ter outlived that Age, and then this Cale was no more than a Deviſe of 
a Houſe to the youngeſt Daughter and her Heirs, and if ſhe die before ſhe 
was ſixteen, living the eldeſt, then to her and her Heirs; which is a Re— 
mainder in Fee limited, aiter a conditional Fee; and good by way of 
executory Deviſe. 3 | Es e 
Godb. 282. Nevertheleſs we meet with ſome contrary Reſolutions as to this Point, 
Pellsv. Brown. till at Length the Law ſeems to have been ſettled by the following Caſe, 


ns 39% diz. The Father deviſed his Lands to his youngeſt Son and his Heirs, 


Pur ifan E. and if he died without Iſſue, living the eldeſt, then to him and his Heirs, 
ſtate be limi- afterwards the youngeſt Son imagining” he had an Eſtate-Tail, by theſe 


ted 30 {2 Words, if be died without Iſſue, ſuffered a common Recovery, and fold 
in Fee, while 


J. N. hath the Lands, and died without Iſſue, his eldeſt Brother being ſtill living; 


| Iffue, Remain- and the Queſtion was, whether he had a good Title or not, againſt the 
der to J. D. Purchaſer; and adjudged for him, that he had a good Title, becauſe the 


this is void to youngeſt Son had neither an Eſtate-Tail, nor an abſolute Fee-Simple, but 


J. L. for this à conditional Fee; for the Deviſe to him and his Heirs, and if he die 
comes within 


the Danger of without Iſſue, is not abſolute, and indefinite, but it is tied op to a Con- 


a Perpetuity, tingency of his dying whilſt his eldeſt Brother was living; now he being 


and doth not living when the youngeſt Brother died, the Fee-Simple determined by _ 


determine his Death without Iſſue, and immediately aroſe in the eldeſt Brother, who 


. hi F : 5 5 5 1 $ . 
NA had the Remainder in Fee, depending upon the Poſſibility that he might 


Compaſs of be alive when his youngelt Brother died without Iſſue, which Remainder | 
an Eltate for did not depend upon any particular Limitation, but upon a collateral De- 


Life. | 
Laug. 272. 
Gardner v. 


termination of the Eſtate of the youpgeſt Son dying without Iſſue whilſt 
he was living; and becauſe it was a Remainder not in Being when the 


Sheldon, Recovery was ſuffered, nor until the ſaid Contingency did happen, there- 


fore it could not be barred by that Recovery. . 
So where there was a Deviſe to J. P. and his Heirs, and if he die 
without Iſſue, living . C. or if he die before he is of the Age of twenty- 
one Years, Remainder over to another in Fee; it was adjudged, that this 
was a conditional Fee in T. P. immediately, and that the Words if he 
die without Iſſue, make an Eſtate-Tail, if he had gone no farther; but 
it is dying without Iſſue, living J. C. fo that though it was an Eſtate-Tail, 
it was not to veſt in T. P. but upon that Contingency; ſo that there is a 
plain Difference, where the Limitation is upon a dying without Iſſue ge- 
nerally, and a dying without Iſſue in the Life-time of another; for in the 
firſt Caſe there can be no executory Deviſe after an Eſtate-Tail, becauſe 
that would tend to a Perpctuity, for that Contingency is too remote, 
where a Man muſt expect a Fee upon another's dying without Iſſue ge- 
nerally ; but dying without Iſſue, living another, may happen in a little Time, 
becauſe it depends but upon one Life, and therefore a Deviſe of Fee- 
Simple to one, but to remain to another upon ſuch a Contingency, is 
now held good, by way of executory Deviſe, but not upon a dying with- 
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out Iſſue generally; as for Inſtance, The Father deviſed Lands to his eldeſt Oo. Jar 69 
Son and his Heirs, and other Lands to his youngeſt Son and his Heirs, 8 v. 
and that if either of them died without Iſſue, the Survivor ſhould be Heir . 


to the other; adjudged, this was an Eſtate-Tail in them, becauſe it is 


* 


limited to them upon their dying without Iſſue generally. | 


— 


2. With Reſpect to Chattels. 


Not long after a Fee- Simple was adjudged to ariſe to one, after a con- 2 N 4, 
tingent Fee limited to another, it became a Queſtion, whether a Term 804. 
for Years might be limited in the ſame Manner; and it was objected, that 
ir could not, becauſe it being no more than a Chattel, it was ſo poor and 
mean an Intereſt, that it could not be limited over in Remainder; for by 
the Rules of Law, the Deviſe of a Chattel for an Hour, is a Deviſe of it 
for ever. Nbw in anſwer to the Poverty and Meaneſs of a Chattel In- 4% Noi 4 
tereſt, it is certain, there is no material Difference between it and an In- C/ of Pies. 
heritance, in reſpect to the Owner of the Lands himſelf, but only in re- 32, & 33. 
ſpect of the Duration of his Eſtate; for the Proprietor of a Leaſe for Years 
hath as abſolute a Power over it, as the Owner of an Inheritance hath 
over that Eſtate; and ſince great Part of the Lands in this Nation is held 
under Leaſes, it ſeems very abſurd, for any one to affirm that ſuch Leſ— 


| ſees cannot provide for the Contingencies of their Families, becauſe their 


Eſtates and Intereſts in ſuch Lands are accounted poor and mean in 

Law, being compared to thoſe, who held in Fee-Simple abſolutely, _ 
It is true, this Reaſon hath prevailed, for formerly, wherever there 

was a Deviſe of a Term of Years to one, and that if he die, living ano- 

ther Perſon, (particularly named in the Will), that it ſhould remain to the 

other Perſon, during the Reſidue of the Term, ſuch a Remainder was 

held void. 7 as VV e 
But about the Beginning of the Reign of Queen El:z. the Judges were Dy. 257. 


Dy. 74. pl. 18, 


of another Opinion, for there being a Deviſe of a Term for Years to one, Il. 59. 


for ſo long a Time as he ſhould live, Remainder over to another; this 

was adjudged good; at length it was adjudged, that a Remainder of a 

Term to one, after it was limited to another for Life, was good, viz. 

The Teſtator being poſſeſſed of a Term for ſixty Years, deviſed that his 

Wife ſhould have all his Lands in Leaſe, for ſo many Years as the ſhould 

live, and that after her Death, the Reſidue thereof ſhould be to his Son, 

and his Aſſigns, and made her fole Executrix, and died; this Remainder 

was adjudged good upon this Diſtinction, viz. that there was Jus Poſſeſ. Dy. 358 

fionis, and Jus Proprietatis of a Term for Years, that it might be col- 24 50.” 

lected out of the Words of this Will, that the Teſtator did not intend 4 Leon. 192. 

the abſolute Property of it to his Wife, but only the Poſſeſſion for ſo | 

many Years as ſhe ſhould live, though it 1s true, there was a Poſſibility 

ſhe might ſurvive the whole Term, bot that it is plain he intended the 7, * 

Right and Property of the Reſidue of the Term to his Son; and this my C/ Ap 

Lord Nottingham tells us, in the Duke of Norfolk's Caſe, was the firſt Time 33. 5 

that an executory Remainder of a Term for Years was adjudged good. 
Afterwards ſome Diſtinctions were made, where the Devile was of the g 8 

Occupation and Profits of the Land, c. in Leaſe, and where the Deviſe Marth... 

was of the Leaſe or Term itſelf; but theſe Diſtinctions were ſet aſide in Manning's 

the following Caſe. Where a Leſſee for Years of a Farm deviſed the Caſe. But 

Uſe and Occupation thereof to his Wife for Life, and after her Deceaſe 3 apr the 

to his Son Maithew Manning, for the Reſidue of the Term, and made 7 10 5 8 

her ſole Executrix, and died; it is true, one Judge was of Opinion, that for Life, 3 

mainder to 


Freel they are reco- 
Life with a Remainder over 


J. N. is not good to J. N. for Leaſes for Years being under the Power of the Frecholder, 
vered as Chattels, and go to the Executors; and a Chattel cannot be limited for | 


becauſe this would create great Inſecurity in common Traffick. Gil, Law of Uſes 121, 


| Vor. V. | ED % 3 OE the 


= 
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1 Vol. Caf. in 


Eg. Abr. 191. provided the Contingency 1s to happen within a Life, or ſeveral Lives, 
If there are jo that they are all in Being, for there can be no Tendency to a Perpe. 


ever {o many 
Lives, there 

muſt be a Sur- 
vivor, ſo that 


in Effect it is but the Length of one Life, 2 Vol. Caf. in Eq. Abr. 337. 


Gil. Law of 
Uſes 124- 
1 Fern. 235. 
Maſſenburg v. 
Aſh. | 
Id. Did. 
Chan. Caf. 8. 
Goring v. 


Bickerflaffe 


14. Ibid. 


. id. 
4 Rep. 66. 

Fulwood's 

Caſe, 


. poſſibly have; and a Purchaſer of it ſhall not loſe the probable Advan- 


See Title 
Bemaindcr 
Letter D. & 


ſeguent. 


ought to go to the perſonal Repreſentative. | 


B. B. may diſpoſe of the Remainder; yet if a Term- be deviſed to A. for 


Man that only may have Right, has at preſent no Right in him; and 


the Reſidue of the Term thus deviſed to the Son was void, becauſe his 
Mother had the whole by the Deviſe to her for Life, and there being only 
a Poſſibility that ſhe might die before the Term expired, the Reſidue 
could not be deviſed over to another, to veſt in him upon ſuch a Pog;. 
bility ; but. adjudged, that Matthew Manning the Son did not take thi; 
Term by way of Remainder, but by way of an executory Deviſe to him 
wiz. upon the Contingency of his Mother's Death within the Term; and 
that there was no Difference where the Deviſe is of the Leaſe itſelf, o 
of the Land, or Farm in Leale, or of the Uſe, Occupation, or Proftz 
of the Land, for the Law will make ſuch Conſtruction of thoſe Words 
as may conſiſt with the Intent of the Teſtator. | 


| The Law ſeems to be now ſettled, that executory Deviſes are good, 


tuity, which was one great Miſchief apprehended from thoſe Kinds of 
Limitations. | | WE es 


As the legal Eſtate of a Term may be deviſed, ſo the Truſt of a Term 
may be limited: The Truſt of a Term in Equity being governed by the 
ſame Rules that the Deviſe of a Term is at Law. 20 5 


A Limitation of a Term for Years to twenty diſtin& Perſons in Efee is 4 
good, as has been ſaid; but the Limitation of a Term to A. for Life, 
the Remainder to the Right Heirs of B. a Perſon in Eff, is a void Re- 
mainder; and after the Death of A. it ſhall revert to the Donor, becauſe 
this might tend to the eſtabliſhing an Eſtate of Inheritance in a Chattel, 
and putting it out of the Courſe the Law had ſettled for it, whereby it 


So if a Term be limited to A. for Life, the Remainder is in the Donor; 

and if a Term be limited to A. for Life, the Remainder to the right Heirs of 

the Donor, this is a void Limitation, becauſe the Reverſion is in him, 
But if the Truſt of a Term be limited to A. for Life, the Remainder to 


Life, the Remainder to B. B. cannot diſpoſe of this Remainder ; for by 
the Rules of Common Law, a Poſſibility cannot be granted over, for a 


while the Rules of Law fay he has no Right, it is contradictory and re- 
pugnant, to allow him to act as a Perſon having Right by transferring 
an Intereſt to another. B. in this Caſe, has only a Poſſibility to have a 
Right, becauſe the Eſtate of A. being of uncertain Duration may outlaſt 
the Term for Years; but in Chancery, where the Truſt is examined, they 
allow a Man to provide for his preſent Occaſions out of what he may 


tage, ſince he hath given for it a valuable Conſideration, 


II. Ok contingent Remainders. 


The Law reſpecling this Title has, in Part, been alread 


: y explained,* 
it may be neceſſary however more particularly to conſider, _ 
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for that ſuppoſes an Eſtate in J. $. at the Time of the Execution. 
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1. In what Manner they are ta be executed. 


If a Feoffment be made to J. S. in Fee, to the Uſe of 4. for Life, Gil. Lan of 
Remainder to his firſt, ſecond and third Son, the Remainder to B. in Fee, % 127 


from theſe Limitations the three following Obſervations may be drawn, 


iſt. That there ought to be a Perſon ſcized to the Uſe at the Time 1 Rp 126. 4 
when the Ule 1s executed ; and this is plain by the Words ol the Statute, he g's 
viz. If any Perſon ſtand or be ſeized. _ . 
2dly. That the Eſtate for Life is immediately executed in A. with the Re pop. 74. 
mainder in Fee to B. by the Statute; becauſe the Uſe is immediately in 
them, and they have the Poſleſſion in the ſame Manner they have the Uſe. 

2dly. That no Poſſeſſion can be immediately executed in the Sons, becauſe LEG! 126. a. 
they are not in Being; and therefore capable of no Property, neither in i Rep: 146. =, 
Uſe nor Poſſeſſion. | | 


The Inattention to theſe Particulars, cauſed two falſe Opinions in this 

Matter in the Debate of Chydley's Caſe, | 

iſt. Some thought, according to the ſecond Rule, that the aol Poſ- Pop. 73: 
ſeſſion muſt be executed in A. and B. and therefore the contingent Uſe, 1 K. 132 
when it falls, was executed out of the firſt Livery; and the Eſtate formerly IN AE 
in the Feoffees; and this by the Words of the Statute, declaring that 


the Eſtate that was in the Feoffee, ſhall be in Ceftui que Uſe; and hence 
they inferred, that ſince the Eſtate was executed by the Power of the 


Statute, it muſt be preſerved till ſuch Execution by the ſame Power; and 

therefore they ſaid, the contingent Remainders were in Abeyance, and not 
extinguiſhable by the Alienation of Tenant for Lie. N 

But this is a Miſtake; firſt, becauſe this is contrary to the firſt Rule; "En = _ a. 
2dly. Becauſe it is contrary to the Nature of an Abeyance by the Rules 3 


ok Law; for if there be Tenant for Life, Remainder to. the right Heirs 


of J. &. living g, if Tenant for Life dies, or — during the Life of J. §. 
the Remainder is deſtroyed. 


Gil, Lau & 
3dly. Becauſe it would create a Perpetuity, 1 ny f 
Some add another Conſequence of this Doctrine, that an Uſe would . Bid. 
riſe out of an Uſe. | 
Others held a different Opinion; and they thought there was an im- I. Bid. 
mediate Remainder veſted in J. S. to ſerve the contingent Uſe when it 1 N. hang 
falls, and that this Eſtate was deterqminable upon the riſing and Execu- 
tion of the Eſtate in the Sons, Sc. 
But this could not be, firſt; becauſe this is Contrary to the ſecond Rule, Id. Ibid, 
for thereby an Eſtate is immediately veſted in A. and B. but by this Opi- 


nion, the Eſtate in B. is only Exccutory; for it ariſes to him upon the 


ſame Contingency that the Eſtate of J. S. riſes, for he could not have a 
Fee before; tor then there would be a double Fee. 
Secondly, Becauſe J. S. would have a Remainder without any Grantor, I. Ii 
and the Law leaves it to Parties to limit their own Eſtates; and where 
N has limited an Eſtate, there can be no legal Limitation. 
Thirdly, If a Remainder be veſted in F. S. he muſt puniſh Waſte, and I. Bid. 
enter for a Forfeiture; but the Party 855 gned him no ſuch Benefit, but 
made him only an Inſtrument to convey it to others. | 
The true Opinion is, that the legal Eſtate is executed in A. and B. but C:1 Law of 
the contingent Remainders are not "utterly loſt, becauſe the Poſſeſſion by U 140, 1 
the Statute muſt be executed in the fame Manner as the Uſe is limited; 
therefore there remains a Poſſibility of Poſſeſſion to the Feoffees, to this: 
Purpoſe only, that when the Contingency happens, then the Poſſeſſion 


May be transferred to the Remainder-Man ; and if this is an Eſtate not 


3 known 


ov _ — 
3 3 P 


rr ; 


vent the rai- 


129, 157. 
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known before, and ſo has no Determination at Common Law, yet it is 
ſuch an one as muſt be raiſed by the Intent of the Statute, and all it; 
Ends could not be anſwered without it; and therefore to ſuppoſe, as in 
the other Opinions, no Eſtate in the Feoffees, or to reduce it to the Stan- 
dard and Rules of Common Law, is equally falſe and impracticable. 


2. How they may be defeated.— 


1. Where there is no Power of Revocation. 
Nhe How they may be defeated, where there is no Power of Revocation 
Letter G. has been already explained ;* It may not be improper however to take 
— Notice of the following Diſtinctions. | 

2 Roll. Abr. | | 


. If a Man covenants for a good Conſideration to ſtand ſeized to the Uſe 

Vi fon. of his Son for Life, the Remainder to ſuch Feme as the Son afterwards 

— Hes F ſhall take to Wife, for her Life, with Remainder over, and after the Co- 
14. Lad 0 


he venantor makes Leaſe for Years of the Land, reſerving certain Rent, and 
Uſes, &C. 138. ws... ; Fig : 
cites S. C. and after the Son takes a Wife and dies; this Leaſe for Years is a Revocation 


ſays, that this and Deſtruction of the contingent Uſe for ſo much of the Time as the 


will not pre- Leaſe is to continue; for the Eſtate of the Land is diſturbed before the 


© this is not any Revocation fo | 
ling of the Contingent happened; but t y ocation for more than the 


contingentRe- Leaſe, for the Feme ſhall have the Reverſion, and the Rent reſerved 
mainder, nor Upon the Leaſe. | | 
bind it; for 8 8 1 N | | | 

the Covenantor has no Power to demiſe any thing but the Reverſion, and conſequently the Freehold remains 


unaltered to ſupport the contingent Remainder ; but he adds that if the Covenantor in this Cafe had reſerved 


| for himſelf a Power of making Leaſes, this Leaſe would have been good, and a Revocation of the former Utes, 


796. . ; „ 1 RSS 2 + ths : | 
Ns e his Wife and Children, covenants with B. to ſtand ſeized thereof to the 


Ce Uſe of himſelf for Life, and after to the Uſe of his Wife for Life; and 
made by Sir after to the Uſe of C. his Daughter for Life, and after to the firſt Son of 
Edward Coke. the Body of C. begotten, and ſo after to the other Sons of C. in Tail, 
2 Sid. 64, and after to his own right Heirs, and after A. by Indenture between him 
1 and F. reciting the ſaid Conveyance and Eſtates, grants his ſaid Rever- 
lars. ſion in Fee without any Conſideration to F. and his Heirs, to the Uſe of 
Gil. Law of F. and his Heirs: This Grant of the Reverfion in Fee to F. is not an 


Uſes o_— 3 Deſtruction of the contingent Uſe limited to the firſt Son of C. but that 
CitES O. C. 


ſays, that this the Uſe to the firſt Son of C. born after this Grant, and in the Life of A. 


doch not de. Or C. ſhall ariſe well enough, becauſe by the Grant of F. of the Reverſion 
roy the con- the firſt Uſes and Eſtates being recited in the Deed of Grant, and this being 
tingent ke. without any Conſideration, the Grantee ſhall ſtand ſeized to the firſt Uſes, 


— inaſmuch as he has Conuſance of the firſt Uſes; and though he limits it 


for Life, who to the Uſe of the Grantee and his Heirs, yet this does not alter the Truſt 


had a Right any more now than at the Common Law, 
of Entry tor | 


the Forteiture, and a particular Eſtate in Right, on which the contingent Remainder will depend. 


*. hw But if in this Caſe, the Wife had entered after the Huſband's Death, 
/e 130. 


this would not only have revived her Eſtate, but the Eſtate of C. and the 
contingent Remainder thereon, which had never been put out of Being; 
otherwiſe it is, as is ſaid, in Sampſon Shelton*s Caſe, if the contingent Re- 
mainder had depended upon the Eſtate of B. | 


Ld. Bacon's If a Feme covert or an Infant be infeoffed to any Uſe precedent ſince 


Readings on the Statute, the Infant or Baron comes too late to diſcharge or root up 
the Statute of 


„„ Feoffment; but if an Infant be infeoffed to the Uſe of himſelf and his 


2 Rell. Abr. If A. ſeized in Fee, in Conſideration of natural Love and Affection to 
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A Power of Revocation is Two-fold 4 


1. A Power relating to the Land. 
2. A Power ſimply collateral to the Land. 


Heirs, and if J. D. pay ſuch a Sum of Money to the Uſe of J. C. and 
his Heirs, the Infant may diſagree and overthrow the contingent Ule. 
But it is otherwiſe if an Infant be infeoffed to the Uſe of himſelf for Life, Ld Bacon's 
the Remainder to the Uſe of J. S. and his Heirs, 


the Feoffment as to his own Eſtate, but not to deveſt the Remainder, bu 
it ſhall remain to the Benefit of him in Remainder, 


for he may diſagree to Readings on 
t the Sratute of 


Uſes 348. 


2. Where there is an expꝛels Power of Revocation, 


he Statute as the Party had the 


A Feoffment or Fine, &c. with Power of Revocation is void at Com- 1 1. 247. ai 
mon Law, as to all Power of Revocation; for the Words of enfeoffing or Git. Law of 
granting, Sc. transfer the whole Right, Property and Power of Diſpoſal Uſes 141. 

to the Feoffee, c. and therefore for the Party to limit to himſelf a Power 
of Revocation and Diſpoſal, is repugnant to the Force of the precedent 
Words, and would introduce a double Power ſeated in diſtin& Perſons 
over the ſame Thing, which the Common Law difallows; but this Rule 
of Law was ſet aſide by the ſame Conſtruction that hath brought in exe- 
cutory Fees; for when before the Statute, Uſes were limited with Power 
to revoke, as the Occaſion, Circumſtances and Mind of the Party altered 
it, it was thought reaſonable that the Parties ſhould have Liberty to revoke 


according to their own apparent Intent, by which Uſes are ever governed; 
and ſince the Poſſeſſion is executed by t 


Uſe, the Eſtate continues revocable. 


Hard. 4153 
per Hale, 


Edabards v. 
Slater. 


1. A Power relating to the Land, is where a Power is limited to one 


that had, hath, or ſhall have an Eſtate or Intereſt in the Land. 


This is again Two-fold. 


In Groſs. 


| 2 Appendant or annexed to the Eſtate in the Land. 
2. z 


Hard. 415. 
Gil. Laau of 
Uſes 141. 


1. Appendant or annexed to the Eſtate in the Land, is when a Man . Ibid. 
hath an Eſtate in the Land, and a Power of Revocation, and the Execu- 
tion of the Power falls within the compaſs of the Eſtate in the Lands; as 
if the Tenant for Life with Power to make Leaſes, or to revoke, grants a 
Rent-Charge, and then makes a Leaſe according to his Power, the Leſſee 
ſhall hold it charged during the Life of the Tenant for Life; for he hath 


Power to char 


avoided. 


And if in this Caſe, he covenants to ſtand ſeized to the Uſe of a 
Stranger, he cannot, by any After-Act, revoke the Uſes; for ſince, as is 
ſaid, the Execution of this Power falls within the Compaſs of the Eſtate, 
lo that, unleſs it be executed during the Continuance of the Eſtate, it can 


the Execution of this Power of demiſing; for a Man cannot demiſe that 
Eſtate which he hath paſſed away to another. 


2dly. In Groſs, is where a Man hath an E. 


ge his own Intereſt, which, by his own Act cannot be 


never be executed; therefore whatever Act paſſes away the Eſtate, hinders 


ſtate and Power of Revoca- F 416. 


a 410. 

tion, and the Execution of the Power falls out of the Compaſs of the Gil. Law of 
Eſtate; as if there be a Tenant for Life, Remainder in Tail, with a Power U/ 141. 
lodged in Tenant for Life to make a Leaſe for 31 Years, to com 


Vor. V. 


5 E 


mence 
after 
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after his Death, to raiſe Portions to his Daughters; this is a Power in 
Groſs; and if Tenant for Life bargains and ſells the Lands in Fee, this 
doth not deſtroy the Power; for tince the Execution of the Power doth 
not fall within the compaſs of his own Eſtate, the ſelling of his own 
Eſtate only, doth not hinder the making uſe of the Power. 

Hard. 416. But if he had levied a Fine, or made a Feoffment in Fee, this Power 
had been deftroyed, for here he abſolutely paſſes the entire Eſtate, and 
deveſts all the Remainders; and thus, by paſſing the whole Eſtate to ano. 
ther, and limiting new Uſes to his own Benefit, he hath deſtroyed al 

the Power of Recocation; for this Power cannot be executed but out of 
the Remainders; and he hath prevented the Execution of it by having 
already diſpoſed of the whole Eſtate to another. 2 

Hard. 416. He may likewiſe releaſe ſuch a Power of Revocation to the Remainder. 

And fee Man; for he that is to have an Intereſt by any Poſſibility may releaſe the 

1 = ſame to the preſent Poſſeſſor, as well as if he had a future Right, for it 

* 2 f is according to the Policy of the Law, for the Quiet and Peace of the 

Uſes 143. Poſſeſſors. EO | 3 N 5 | 

Hard. 415. 2dly. Where the Power of Revocation is ſimply Collateral, 

Gil. Law of And that is, where a Man hath no preſent Intereſt in the Land, ang 

Uſes 144. by the Revocation of the Eſtate is to have nothing. 

. Bid: - In this caſe, a Fine or Feoffment of the Land is no Extinguiſhing of the 
1 Rep. 174. Parties Power; for though every Man is eſtopped to claim an Intereſt 

 Digge's Caſe. contrary to his own Act, whereby he paſſes an Eſtate to another; yet if 

a Man makes a Feoffment, or levies a Fine, and then revokes; whereby 
a Stranger claims an Intereſt; the Stranger, who is the only Perſon that 
can claim, is not eſtopped to claim it, for no Man is eſtopped from de- 
manding his own Right, by the Act of another; and if there be no Eſtop- 
pel in this Caſe, the Stranger hath a Right by the Contract. 


It remains laſtly to conſider of the Manner of Revocation. x 


1 oft. 237. 1. If a Covenantor is Tenant for Life, having a Power of Revocation, 
mat 5 upon revoking he is ſeized of his former Eſtate, without Entry or Claim; 
GE 55** for he is in Poſſeſſion already; and therefore there can be no Entry, and 
the Claim where the Party is already in Poſſeſſion is a void Solemnity 
for it doth not make any Change of Property notorious. 
Id. Ibid. 2dly. If there be a Tenant for Life, with a Power to revoke the Re- 
En mainders, and limit new ones, he may do both by the ſame Conveyance. 
| But where the For ſince upon Revocation the former Uſes are void ipſo facto, with- 
Power is only Out any Solemnity ; there is nothing to hinder why the ſame Conveyance 
to revoke, no ſhould not create new ones, and the Law to ſupport the Contract will ſup- 
new Uſes can poſe the Deſtruction of the antient Uſes to precede the Creation of the 


be declared, 
but by ſome new Uſes. 


new Conveyance, or new Grant. 1 Str. 584. Anon. 


1 Ii. 215.4. zdly. He may revoke Part at one time, and Fart at another; for this is 
one not entire, like a Condition, for a Condition is entire, becauſe the Eſtate 
Uſes Rd muſt be defeated in the fame Manner that it is made; for otherwiſe the 
Solemnity of the Entry will not be equivalent to the Solemnity of Livery; 
but a Revocation is in the Nature of a Limitation, and there is no So- 
lemnity neceſſary to the defeating the Eſtate; and therefore it may be 
done by Parts; conſequently if a Fine be levied of Part, that is a Revo- 
cation only of that Part. | | 

Gil. Lawef 4thly. The Power of Revocation follows the Eſtate. 
Uſes 145. Thus in a Covenant to ſtand ſeized to the Uſe of A. for Life, Re- 
cites % 55. mainder to B. and his Heirs, with Power of Revocation upon ame 


57. Allen's 
Caſe. I 0 
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of Money by A. or his Aſſigns, to B. or his Aſſigns; if B. dies, A. may 
tender to the Heir, who is in Law the Aſſignee to this Purpoſe. 

5thly. A Power of Revocation is in ſome Caſes a Forfeiture. 

Tf there be Tenant for Life, with Power of Revocation over the Eſtates 1 Yee. 128, 
in Remainder; and the Revocation depends upon Circumſtances inſepa- to 132. 
rably annexed to the Perſon of Tenant for Life, this cannot be forfeited ; 977”, Y- 
but if it depends upon Circumſtances, which may be performed by ano- G Law of 
ther, the King ſhall take Advantage of it, and revoke the Uſes; as if the Uj 146. 
Revocation is to be by Writing under the Parties own Hands and Seals, 
this cannot be forfeited to the King; but if the Revocation is to be upon 
Tender of a Ring by himſelf, or any other for him during his Life, this 
Power is forfeitable. 5 
Sthly. If a Man makes a Feoffment with Power of Revocation, when 1 Vent. 198. 
he hath executed that Power, he cannot limit new Uſes upon the ſame Ne v. fe 


„ | o 
Feoffment; but otherwiſe it is, if he had a Power to revoke and limit new . 


ones on the ſame Feoffment, for then he might revoke and limit new 2 Noll. Al-. 


Uſes, with a ſecond Power of Revocation, &c. and ſo in infinitum. 262. 


Where a Conveyance to Uſes enters by way of Tranſmutation of Poſ- , g.4, 657. 


ſeſſion, the Uſes may be revoked without Deed. Jes v. Mor- 


| ” | _ tey. 
3. How they may be ſuſpended, revived oz extinguiſhed, 


It has been ſhewn that where a Feoffment, Sc. is made to Feoffees to 
contingent Uſes, and the Feoffees make a Feoffment over before the con- 
tingent Uſes happen to be in Eſſe, that thereby the Uſes are deſtroyed 
for ever. „„ . 

But if, in caſe of a Feoffment to contingent Uſes, the Feoffees are 
diſſeized before the contingent Uſes veſt, hereby theſe contingent Uſes are 
only ſuſpended ; And by the Re- entry of the Feoffees the antient Uſes will 
EE : „„ 
And therefore if the Feoffees releaſe to the Diſſeizor, and thereby bar 
themſelves of their Entry, the Uſes are extinguiſhed, and ſhall not be revived; 
and the Party grieved has no Remedy but in Chancery againſt the Feof- 
fees for Breach of Truſt. : OT 


oe . 


E) Ok the Caſes out of the Statute. 
T: has been obſerved that there are three Ways of creating an Uſe or See ante Let- 
Truſt, which the Statute cannot execute; as where Uſes are limited ter D. 


upon Uſes; or where a Term is raiſed and limited in Truſt; or laſtly, 
where Lands are limited to Truſtees to pay over the Rents and Profits. 


1. here Ates are limited upon Uſes. 


Thus if a Man bargains and ſells his Lands to A. to the Uſe of B. the Gil. Law of 
Statute cannot execute the Uſe in B. for by the Bargain and Sale, which © 162. 
implies a Conſideration, there is an Uſe in A. and before the Statute it was 
impoſſible that two diſtin Perſons ſhould have the Uſe of the ſame 


Land, | | | 
And by the Statyte, the firſt Uſe cannot be executed in A. ſince there Chan. Ca, 


| could not be two plenary Poſſeſſors, and the ſecond Uſe being contrary 4, 115. 


to the Diſpoſition to 4. muſt be null and void; but the Chancery that Wy 2 


looks upon the Intereſt of the Parties in Conveyances, conſtrues A. only Uſe: 162. 
as an Inſtrument to take the legal Eſtate, and that in Conſcience he is ö 
bound to anſwer the Truſt to B. which he hath taken; Quære tamen, if 
the Conſideration moves from A. 

ws — IF 


1 
—_——— 
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Gil. Law of If a Man doth enfeoff another to the Uſe of J. S. and his Heirs, and 
U/es 162. „ upon this Conſideration, that if J. N. ſhall pay fo much Money, then the 
2 yy ys ſaid J. S. and his Heirs ſhall be ſeized to the Uſe of J. N. and his Heirs, 
J. N. pays the Money, the Uſe is not executed in him by the Statute; 
but the Court of Chancery will undoubtedly ſupport ſuch Truſt. 
4 Rep. 4. A Deviſe ſuppoſes a Conſideration, and therefore it cannot be averred 
Vernon's Caſe. to any other Uſe than to the Uſe of the Deviſee, for that were an Aver. 
ment contrary to the Deſign of the Will appearing in the Words. 
2 Vent. 312. But if an Uſe be expreſſed, it ſhall be to the Uſe of Ceſtui que Uſe, and 
Burchett v. will execute; for the Will has only an implied Uſe, where no other is 
Dee, -Jimiteds and Expreſſum facit ceſſare Tacitum. 
1d. Ibid. But if Lands be deviſed to A. during the Life of B. in Truſt for B, 
Gil. Law of the Remainder to the Heirs of B. now living; this is a Chancery Truſt in 
Uſe 162. B. and not executed by the Statute; for this was the Deſign of limiting 
| an Eſtate to A. that a Tail might not be executed in B. whereby he 
might have a Power to dock it. ns 


2. Where Terms are raiſed and limited in Truſt, and theſe 
L imitations are Two-fold, 


1. Of ſuch as wait on an Inheritance. 
2. Terms in Groſs. | 


1. Of Terms which wait on the Inheritance. 


Oil. Law of The Original of theſe was in the Time of Queen Elizabeth, when 
Uſes 163. mortgaging by way of raiſing Terms was invented; and then if a Mar 
| riage Settlement was made, or a Purchaſe upon a valuable Conſideration, 
and the Mortgage was diſcharged by the Purchaſe-Money, or the Mar 
riage-Portion, it was thought fit to take an Aſſignment of the Term in 
Truſt to the ſame Perſons to whom the Inheritance was limited, to pro- 
tect it againſt latter Mortgages. £ I 
Caf. of Perp. And hence: it is, that if the Inheritance was limited i in Tail, with Re- 
3, 4 5, 11. mainder over, the Truſt of the Term might be limited in the ſain Man- 
ner; and therefore if the Tail was docked by Fine and Recovery, the 
Truſt of the Tail and Remainders ceaſed, and attended the Inheritance in 
Fee, for the Truſts could not protect or attend theſe Eſtates that were not 
in Being, and the Truſtee, who is but an Inſtrument to protect others, 
cannot have it to his own Uſe. 
The intailing a Term is not within the Statute de donis Condit. for that 
Statute extends only to Eſtates of Inheritance, and not to Chattels, which 
the Rules of Common Law have carried into another Channel. 
Ibid. z. And therefore in this Caſe the Truſtee and Tenant in Tail may diſpoſe 
Gil. Law of of it without a Fine or Recovery; and this upon valuable Conſideration, 
U/es 164. will bind the Iſſue; becauſe, ſince the Chancery are not bound by ti 
Statute, they are at Liberty to direct the Rules of Equity, and it is not 


Equity to ſet up the Truſt to the Iſſue when the Anceſtor has received | 
for it a valuable Conſideration. Y 


Ibid. 3. 11. 


Bid. It will likewiſe be Aſſets to pay Inteſtates Debts, for all Chattels of Inte- 

ſtates are Aſſets at Common Law; and it is not Equity to ditect i 
otherwiſe. 

Gil. Læao ef But if the Inheritance of an Uſe be tailed. the Alienation of Tena"l 

Uſes 165. jn Tail, will not deveſt it out of the Iſſue, for it is within the Intent of 


the Statute de Donis, which ſays, that if an Eſtate be thus limited . 
one 
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Donee ſhall not alien to prejudice his Iſſue; and the Chancery interpre- 
ting Men's Contracts, is bound by the Intent of an Act of Parliament. 

If a Term be given to A. in Truſt for B. in Tail, with Remainder over, C,. Law ef 
attendant on an Inheritance, and A. ſurrenders to B. this ſhall not deſtroy 165. 
the Remainder; for though the Surrender deſtroys the Eſtate at Law, yet 
the Truſt remains in Equity, if the Party had Notice. | 


But in caſe A. or B. had aliened upon valuable Conſideration, without I. Bid. 


Notice, this would have deſtroyed the Equity of the Iſſue and the Re- 
mainder-Man, 


— 


2. Of Terms in Groſs. 


Concerning Terms in Groſs much hath been ſaid already, it only re- 
mains to add, That | 
If a Leaſe be limited in Truſt, and the Truſtee renews the Leaſe, it 1 Ch. Cf. | 
ſhall be to the Benefit of Ceſtui que Truſt; for if the Truſtee takes on him 177 * 
the Truſt, he takes upon him to act for the Benefit of the Party to whom wok 
the Advantage of the Term was originally deſigned. 


3. Where Lands are limitev to Truſtees to pay over the 
Bents and Pzofits 


If Lands are deviſed to Truſtees and their Heirs, in Truſt for a Feme 1 Yer. 415. 
Covert, and that. the Truſtees ſhall from Time to Time pay and diſpoſe Newil v.Sans- 
of the Rents and Profits to the ſaid Feme Covert, or to ſuch Perſons as _— 
ſhe, whether Sole or Covert, ſhall appoint, and that her Huſband ſhall 
have no Benefit chereof; and as to the Inheritance, in Truſt to ſuch Per- 
ſoas as ſhe by Will, or other Writings under her Hand, ſhould appoint ; 
and for want of ſuch Appointment, to her and her Heirs; this ſhall be 
a Truſt, and not an Uſe executed by the Statute. _ ma. 

But where a Man deviſed the Rents and Profits of certain Lands to 1 Salt. 228; 
T. B. the Wife of . B. during her natural Life, to be paid by his Exe- South v. Al- 


cutors, into her own Hands, without the intermeddling of her Huſband, e, 
and after her Deceaſe he deviſed them to others; it was held by Rokeb 


? Comb. 375. 
˖ 8. C. 
and Eyre Juſtices, that the Lands themſelves belonged to the Wife, againſt ur 


| Mod. 63. 
Holt Ch. J. who held ſtrongly, that the Executors were only Truſtees for by the News 
the Wife, | | of Buþ v. 


| „ | ies, Ad» 
jadged by two Juſt, againſt the Opinion of Holt Ch. J. but the Reporters differ as to the Opinion of the Ch. J. 


Likewiſe where Lands were deviſed to Truſtees and their Heirs, in 1 C/ Eg. 
Truſt to pay ſeveral Legacies and Annuities, and to pay the Surplus of 4.383. — 
the Rents and Profits to a married Woman, during her Life, for her ſe- . Pry | 
parate Uſe, or as ſhe ſhould direct; and after her Death the Truſtees to San. 
Rand ſeized to the Uſe of the Heirs of her Body, with Remainders over; 
the Queſtion was, whether this deviſe to pay the Surplus of the Rents 
and Profits to the Wife, was ſuch an Uſe or Truſt as was executed by 
the 27 H. 8. for if it was, then it was urged, that ſhe being Tenant for 
Life, the Limitation after to the Heirs of her Body being coupled with 
it, gave her an Eſtate-Tail, according to Shelley's Caſe, 1 Rep. but if it 
did not, then the eldeſt Son was to take as a Purchaſer; and it was held by 
the Court, that ſhe. had only a Truſt for Life, and conſequently the Heirs 
of her Body muſt take by Purchaſe; and the rather in this Caſe, becauſe 
it was limited to the Heirs of her Body ſeverally and ſucceſſively, as 
tney ſhould be in Seniority of Age and Priority of Birth, and the Heirs of 
their reſpeCtive Bodies iſſuing; and a Difference was taken between this 
„ on oy s Þ . 
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Caſe and that of Broughton and Langley, 2 Salk. for there it was to per. 
mit A. to receive the Rents and Profits for Life; but here it is a Truſt 
in the Truſtees to pay over the Rents and Profits to ſuch and ſuch Per. 
ſons; and therefore the Eſtate muſt remain in them to anſwer theſe Truſts, 
otherwiſe ſhe muſt be the Truſtee, contrary to the expreſs Words of 
the Will. 

But if Lands are deviſed to Truſtees and their Heirs, on Truſt to per. 
2 Salk. 679. mit A. to take the Profits for his Life, and after the Truſtees to ſtand 
Broughton v. ſeized to the Uſe of the Heirs of the Body of A. A. has an Eſtate-Tail 


yok ao executed in him; for this being a plain Truſt at Common Law, what iz 


—— 


Holt Ch. J. fo, mult be executed by. the Statute, which mentions the Word Truft a, 


the ſame well as Uſe. 
Point. cont. | 
in the Caſe of Burchett and Durdant, 2 Vent. 312. is not Law. 


() Of reſulting Uſes, oz Uſes by Im⸗ 
| _ plication, 


Here it is to be premiſed that the mere Alteration of Poſſeſſion, does 

not, in Equity, give a Right, but it ſhall be to the Uſe of the Donor, 

Se. unleſs the Ule is expreſſed. or there is a valuable Conſideration. Thus, 

Bro: F. al Uſes. If a Man makes a Feoffment without Conſideration, and expreſſes no 


pl. 32. Uſe, the Feoffment is intended by the Law to be to the Uſe of the 
In this Caſe Feoffor and his Heirs. TN | Sg 
the Law | 


makes not any Conſideration, becauſe the Feoffee ſhall not hold of the Feoffor, &c. but of him of whom 
the Feoffor held; and this by the Statute of Q Emptores, Wc, Dy. 146. 6. pl. 71. S. P. Arg. in 
Caſe of Villers v. Beaumont. But before the Statute Q Emptores terrarum, if a Man made a Deed 


of Feofiment without any Conſideration or Cauſe, the Feoffee ſhould have had this to his own Uſe, becauſe 


there was Tenure between Feoffor and Feoffee. Dy. 146. 6. pl. 71. Villers v. Beaumont. And ſee Barnard, 
Chan. Rep. 387, Lloyd and Spillit, | 7 8 | 


And. 37. hut if one without any Conſideration, enfeoffs another by Deed, to 

pl. 95. hold to the Feoffee and his Heirs to his own Uſe, and the Feoffee ſuffers 

_ 3 the Feoffor to occupy the Land ſeveral Years, yet the Right is in the 
erelsa Dif- 


anna 6 Feoffee, becauſe expreſs Uſe is contained in the Deed, which is ſufficient 


tween raiſing Without other Conſideration; the ſame Law is when a Feoffment is made 


Uſes by Fine, to the Uſe of a Stranger and his Heirs, 

Feoffment or | | | | 

other Conveyance which operates by Tranſmutation of Poſſeſſion, and Uſes raiſed by Covenant ; for upon 
the firſt, if no Uſes were expreſſed, it is Equity that aſſigns the Feoffor to have the Uſe; for by the Law 
the Feoffor has parted with all his Intereſt ; but where he expreſſes Uſes, there can be no Equity in giving 
him the Uſe againſt his own Will; and there can be no Preſumption that the Conveyance was to the Uſe of 
the Feoffor againſt his own Declaration; but in Caſe of a Covenant, it is Equity that muſt give an Uſe; for 


the Perſon can have no Right by Law; therefore in ſuch Caſe there can be no Uſe without a Conſideration; 
for there is no Equity that there ſhould, Gz/. Law of Uſes, &c. 222, 223. | 
— 


2 Le. 19. That which cannot veſt in him to whom it is limited, ſhall return to 

Pl. 25. in the Feoffor; as if I make a Feoffment in Fee to the Uſe of myſelf for 

Srent's Cale. Life, and after to the Uſe of my ſecond Wife, all the Fee is now in 
me; and when I take a ſecond Wife, then the Feoffees ſhall be ſeized to 
the Uſe of ſuch Wife in Remainder for her Life; per Manwood J. 


Likewiſe 
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| Likewiſe if one ſeized of Land of the Part of his mother makes Feoff- 2 Rep. 58. a. 
ment in Fee without Conſideration, he ſhall be ſeized as he was before, nh 


-aſe 
wiz. of the Part of the Mother. 
In like Manner, if a Man ſuffers a common Recovery, or levies a Fine Goh 189. 


5 72 - 
of Land, and limits no Uſe, this ſhall be to the Uſe of him who ſuffers . Were 
the Recovery or levies the Fine. robe er 

Tail ſuffers a 


Recovery, and did no Uſes, the Uſe reſults to the Tenant | in Tail, ard he becomes ſeized in Fee by 
Virtue of the Recovery, becauſe the Recoveror is Tenant in Fee Simple, and then no Uſes are declared of 
that Recovery; and where no Conſideration appears from the Recoveror, the Recovery can be to no other 
Purpoſe than to dock the Entail. Gil. Law of Uſes 61. 


Likewiſe if two join in a common Recovery where one has nothing in 2 Rell. Abr. 
the Land, and no Uſe is limited upon it, this ſhall be to the Uſe of him 789. 
only who had the Intereſt in the Land, and no Uſe ſhall ariſe to the 
Stranger. 

Alſo if A. Tenant for Life, and B. in Reverſion or Remainder levy a 2 Rep..58. a. 
Fine, generally, the Uſe ſhall be to 4. for Life, the Reverſion or Remain- Pec#with's 
der to B. in Fee; for each grants that which he lawfully may, and each Ce. 
ſhall have the Uſe which the Law velts in then according to the Eſtate 
which they convey over, 

So if there are two Jointenants, the one for Life and the other i in Fee, 14. Lid. 
and they levy a Fine without declaring any Uſe, the Uſe ſhall be to them 
of the ſame Eſtate as they had before in the Land, 

It is to be obſerved likewiſe, that when one takes a Feoffment, having Gil. Law of 
Notice of the ſeveral Uſes and Truſts, there the Party is ſuppoſed to Ces 7+ 
take it under thoſe Uſes and Truſts; for the Law will 8 a Man's 
Actions rather juſt than other wiſe. 

Therefore if a Feoffee to an Uſe makes a Feoffment in Fee upon 4 Gil. Law of 
valuable Conſideration with Notice, the ſecond Feoffees ſhall be ſcized to U 7. 
the former Uſes, for the Conſideration imports a Seizin to his own Uſe, The Reaſon is 
the Notice a Seizin to the former Uſes: And where the Act is capable for that it ar- 


gues a corrupt 
of a double Interpretation, that mult be taken which conſiſts Far With Contcience to 


Equity. | 1 : bargain for an 


Eſtate which 
the Parchaſer knows to be another's in Equity ; ; 1 as Conſideration or no 8 is an Iſſue at 


Law; ſo Notice or no Notice is an Iſſue in Chancery. Ld. Bacon's Read. on Stat. of Uſes. But 2. If the 
Uſei is expreſſed to the ſecond Feoffee, for there it ſeems, Notice or no Notice i is immaterial. 1 Avg, 1 


Likewiſe if A. agrees with B. to leaſe BY. Acre to him for certain 2 Rell. Ar. 
Years, and afterwards, before he has made the Lraſe, according to the 781. 
Promiſe, he enfeoffs C. of the Land for a valuable Conſideration, C. having 
Notice of the Promiſe before the Feofiment made ; C. ſhall be compelled 
in Chancery to make the Leaſe to B. according to the Promiſe, becauſe of 
his Notice. 

But where a Man wes upon a valuable Conſideration without Notice, 
there he is ſuppoſed to take it to his own Uſe, for otherwiſe he 
would not have given an Equivalent. 

Therefore if a Feoffment be made with Conſideration, and bent Rep. 122. 


I Notice, the Feoffee ſhall be ſeized to his own Uſe, for here the Act is Chudleigh's 


capable of no other Conſtruction. Caie. 
Alſo if Feoffee in Uſe makes a Gift in Tail, the Donee ſhall be ſeized Bro, F. al 
to his own Uſe; for there is a Conſideration, viz. a Tenure between them, Vs HH. 10. 
unleſs he expreſs an Uſe upon the Gift, or in the Gift; per Brooke ]. 
If the Feoffee in Uſe makes a Leaſe for Life, he ſhall have Fealty; 1. Bia. 
for this is to the Uſe of the ATE, if an Uſe be not exprefly reſerved, Sc. 
oY Brooks * - 


In 
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Ii. lil. In like Manner if he deviſes by Teſtament, the Deviſee ſhall be ſeized 
| to his own Uſe, unleſs it be otherwiſe expreſſed; for there is a Couſide. 
ration implied. | 
Ny 19. fer. So if a Feoffment be made to A. to enfeoff B. to the Uſe of C. and / 
Popham * J. enfeoffs B. without limiting of any Uſe, yet it ſhall be to the Uſe of C 


in Caſe o 
Yelverton v. 
Jever tou. 


. 
* 111 ane. 1 E 
4 —_— 


(K) Of ſecond 02 ſhifcing Uſes. 


Bro. F. al F a Man made a Feoffment in Fee before the Statute of Uſes, 2) H. 
Ger, 75 * c. 10. or after the Statute to the Uſe of W. and bis Heirs till A, paid 400 
elbe + to the ſaid . and then to the Uje of the ſaid A. and his Heirs, and after 
comes the Statute of Uſes and executes the Eſtate in W. and after / 

pays IW. the 401. there A. is ſeized in Fee if be enters; by ſeveral. By 

by ſome, A. ſhall not be ſeized in Fee by the ſaid Payment, unleſs tie 

Feoffees enter; Quære Inde. And therefore it ſeems to be the ſureſt way to N 
enter in the Name of the Feoffees, and in his own Name, and then te 

one way or the other the Entry ſhall be good, and ſhall make 4. to be 

ſeized in Fee: And therefore a Man at this Day may make a Feoffmen 

to Uſes, and the Uſe Mall change from one ſo another by Af Ex pol 
| facto by Circumſtance, as well as it thould before the Statute 27 H. 8. of Uſe, 
Id. Bacon on So if I limit an Uſe jointly to two perfons not in Efſe, and the one cong 
the Statute of to be in File, he ſhall take the entire Uſe; and yet it be other afterwark 


| way: Vmake comes in Eſſe, he ſhall take jointly with the former. 
, 


a Feoffment 70 the Uſe of my Wife that ſhall be and my firſt begitten Son, for their Lives, and I marry; ny 


Wife takes the whole Uſe; and if I afterwards have a Son, he takes jointly with my Wife. Ld. Bacm n 7 
the Statute of Uſes 35 l. | | N | : 
Dy. 314 Where a Conveyance was made by Fine to A. B. to the Uſe of C. D. an Y 


pl. 96. Auen. M. bis Wife fer Life, and the longer Liver of them, Remainder after thir 
Deceaſe to the Uſe of C.'s Executors for fix Months, and after the fix 

Months ended, to the Uſe of E. and F. bis Wife, and the Heirs Mal: f 

their Bodies, Remainder to C. and his Heirs, provided if C. at any Time 

after have Iſue of his Body, or any Wife of C. at his Deceaſe be Enfient 

with any Iſſde begotten by C. then after ſuch Iſſue had, and after 50cl, 

paid to G. or tendered and refuſed, within fix Months after the Birth of 

ſuch Iſfue, then the Tiſe of the ſaid Lands, immediately after the fix 

Months expired, ſhall be 7% C. and the Heirs of his Body, and in Default u 

C. and bis Heirs for ever; M. dies, and C. marries N. Per Plowden and 

Dyer, before the Performance of the Contingent, C. has no larger Eſtate I 

| than he had before... | | | | ZE 
Cr Flix 75653. So where A. made a Feoffment to the Uſe of himſelf for Life, Re- 
Cafe of Med mainder to his Wife for Life, Remainder to his right Heirs, with a Pro 
v. Reynoid, d if his Son interrupted his Wife it ſhould be 7 the Uſe of the Wife 
8 aud her Teirs. A. made a Leaſe for Years, to begin after * his Deceaſe, 
Lich v. Bur. and died. The Son diſturbed the Wife. Reſolved, that the Uſe will not 


im. And ariſe to give the Wife the Fee. 

Godfrey: Ag. 7 

ſaid he 3 the Reaſon thereof to be, becauſe the U/e limited to the right Heirs avas the ancient Ne- 
on, and no nao Eſtate, and a Condition cannot he annexed thereto. Ibid. — Mo. 742. pl. 102% 
Barton's Caſe, ſays it was to begin after the“ Wife's Deceaſe. Reſolved, by Popbam and Ander/on Ch.]. 
clearly, that the Future Uſe was checked by the Leaſe, and never ſhall ariſe, for ſince it could not ariſe at the 
Death of the Wife, by reaſon of the Leaſe for Years, it is deſtroyed for ever; yet rota (ſays the Reporter) 
that the Leaſe was ovly an Iaterec Termini all the Time of the Wife's Life, and the Diſturbance which 
ought to raiſe the Uſe in Fee to the Wife, was made in her Life before the Commencement of the Leaſe, 
———"i1. Law of Uſes, &c. 138, 139. Cites S. C. and ſays the Wife ſhall not have the Reverſion, becaule 


the Leaſe has altered it; for there is the fame Eſtate to be executed in the Wife as was in Being at the Dilpo- 
fition of the particular Eſtate. . 


1 | | | Likewiſe 


decauſe 


Diſpo- 


tewiſe 


or diſturb him in, till he ſhews he was in Poſſeſſion. | 


” Uſe, but it is a Departure; for he ought to have ſhewn it at firſt. 
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Likewiſe where A. bargained and ſold Land to B. and his Heirs for 500 J. Moor 761. 
pin Condition that if A. paid B. 500!, he might re-enter, and be ſeized to $64 295%: 
it e Uſe of himſelf and his Heirs, until he attempt to alien without the Aſ- onde nag 
ſent of B. and then to the Uſe of B. and bis Heirs, and a Fine was levied 3” ig 
to thoſe Uſes: A. paid the gol. and entered; afterwards A. aliened to 

J S. without the Aſſent of B. Per Id. C. Egerton, no Uſe will ariſe to B. 

becauſe B. entering for the Condition broken, ovght to be in of the old 


Uſe and Eſtate, and cannot be ſeized to any other Uſe. 


— * — 


— —— : : ms —— * * — 


— — _—_ 


— —— 


L) Of the Manner of pleading Uſes, 


F a Man pleads that A. B. and others were ſeized to bis Uſe in Br. Pleadings, 
] Fee, this is good Pleading, without ſhewing the Commencement of ?/. 179. cites 
the Uſe. | - 5 „„ e 

But it is otherwiſe where he ſays that they were ſeized to the Uſe of 74 nu. 
him and his Heirs of his Body, becauſe this is a particular Eſtate, 
If a Man makes a Feoffment in Fee to A. to the Uſe of B. B. may Oxen 86. 
plead this Feoffment, and ſhew that J. S. diſſeized him, without laying Greer and 


any a Jual Entry, for the Statute executes the Poſſeſſion in him; he may Zan 


alſo plead it without ſhewing any Agreement thereto, becauſe the Free- 72 * 
hold is in him, unleſs he diſagree, and then it muſt be ſhewn on the other f 
Side, for thereby the Freehold is immediately out of him. 

But in Treſpaſs he muſt ſhew an actual Entry; for this Action is Oaver 87. 
grounded on the Diſturbance of his Poſſeſſion, or the Violation of his Greer and 
Right, by taking the actual Profits, which no Man could hinder him from, Leman. 

If a Man pleads that he bought Land for 201. without ſhewing the Bro. F. a 
Money paid, or a Day alledged for the Payment of it, this is good; for % 338. 6. 
Buying implies Payment of the Money; and if there was none paid, the?“ 5. 
Plaintiff may reply, that he did not buy, Sc. 5 %%%ö¶¶;ĩé[õ0b in 

In Debt the Plaintiff counted upon a Leaſe for Years made by his Fa- Br. Court, 
ther, rendring Rent. The Defendant ſaid, that the Father and others 7% 49: cites 
were ſeized in Fee to the Uſe of the Father, abſque hoc that the Rever- 7 K 
ſion deſcended to the Plaintiff, And it was held a good Plea to the | 
Count, for the Plaintiff ought to have counted ſpecially that they were 
ſeized to the Uſe, Sc. and that the Father leaſed, and becauſe he did not, 


| the Writ and Count ſhall abate; per Rede Ch. J. and Kingſmill J. for per 


Rede, the Defendant may ſay that the Father had nothing at the Time of 
the Demiſe, and then the Plaintiff cannot maintain the Declaration by the 


The Tenant of the Land cannot plead a Releaſe made by Ceſtui que Br. Mongrans 
Uſe to the Feoffee, without ſhewing the Releaſe. 5 4 3 
| e 855 14 H. 8. 4. 
In Waſte the Writ ſet forth a Feoffment to ſeveral Perſons to ſeveral Uſes. Nag. 84. 
After Verdict Exception was taken to the Writ, becauſe it did not ſay pl. 112. 
the Feoffment was to them and their Heirs, without which there could She v. Ox. 
be no Inheritance in Ceftui que Uſe, and ſo no Diſheriſon as the Action of *. 
Waſte imports; but the Plaintiff had Judgment, becauſe all the Forms of 
the Writs had been ſo ſince the making the Statute z and the Declaration 
laid the Seizin in Fee, as it muſt; and yet the Plaintiff might have had a 
general Writ, and declared ſpecially. | . OPS 
We proceed now to treat more particularly of the latter Branch of this 
Title, and to conſider the Law reſpecting Truſts, = 


Vor. V. — 2 les 
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Mt 

fi "At 65 Truſt | is a Right to receive the Profits of the Land, and 

| J; Smith v. to diſpoſe of the Land in Equity; per Pemberton Arg, 

1: Wheeler. Med. 17. in the Caſe of Smith v. Wheeler. And holding the 
N nt 8 arg. Poſſeſſion and diſpoſing thereof at his Will and Pleaſure, and 


Chan. Rep. 52. Making Leaſes thereof when the legal Eſtate is in ers, are Signs of 


Earl of New- a Truſt. 
eaſtle v. Earl 


of Snffolk. 
Allen 15. the Truſts are of the ſame Nature now. that Uſes were at Common Lay. 
2 v. Hol- Arg. Allen 15. in Caſe of the King v. Holland. 
an 
Abr. Egu. Caſe 220. S. P. Symfon v. Turner. —8. P. Arg. Vent. 130. ia Caſe of Smith v. Meerlir 
A Truſt is but a new Name given to an Uſe, and invented to defraud the Statute of Uſes, * Arg. Sti. 40. 
in Caſe of the King v. Helland. 
* It has already been obſerved that now the Uſe by the way of Truſt, (which were one and the ſame before 
the Statute) remains ſeparately in ſome Perſons, and the Poſſeſſion ſeparately in others, as it did before the 
Statute, and are not brought together but by Decree .in Ps or the voluntary Conveyance of the Pol. 
ſeſſor of the Land to Ce/tui que 7. . 


But for Fa better e of this Head, we ſhall divide i it into 
the n een and conſider, 


(A) By what general Rules Truſts are governed. 


| f 5) What amounts to a Declaration ot Truft, and when a 
1 Truſt ſhall be raiſed, 


(C) What ſhall be deemed a reſulting Truſt, 02 Truſt by 
_ Implication. 


(D) _ ſhall be deemed an Advancement, and what 
ruſt. 


. | (E) What Acts of a Truftee fhatl be a Breach of Truſt, 
0 Bo K«c. oz ſhall be deemed to alter 02 vary the Nature 
of it. 


4: C) What ade of the Truſtee jointly with Ceſtui que Truſt, 
4 ; o: by Ceſtui que Truſt only, ſhall defeat the Truſt, 
155 02 deſtroy contingent Remainders. 
(G) In what Caſes Equity will decree Truſtees to join in 
1 Becovery, &c. with Ceſtui que Truſt. = l ; 
(H) Tihen a Truſt is to be executed, what Cate 02 Inte- 
reſt is to be conveyed, ond to whom. 
-* (J Truſtee in what Caſes favoured, and in what Caſes 
0 2  Vecreed to account. 2 
| &) pow far Truſtees are anſwerable fo2 each other. 
. 5 a a 4 ; () Ju 
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Uſes and Truſts, 391 


* 
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I) Jn what Caſes Truſtees ſhall give Security; and when 
be diſcharged 02 removed. 
(x-) The Power of Ceſtui que Truſt, 
(N) Ok Foxfeitures by Ceſtui que Truſt. 


a ae FY —_—— 2 1 . _— 


— 


(a) By what general Rules Truſts are 


-RUSTS and legal Eſtates are to to be governed by the ſame Rules; 2 E. Wm." 
and this is a Maxim which has univerſally prevailed. It is ſo in the "x. kpc" BY 
Rules of Deſcent, as in Gavelkind, and Borough Enghiſh Lands; there is a %% 
Poſſeſſio Fratris of a Truſt, as well as of a legal Eſtate. The like Rules in 

| Limitations, and alſo of barring Entails of Truſts, as of legal Eſtates; per 
the Maſter of the Rolls, who ſaid he thought there was no Exception 
out of this general Rule, nor is there any Reaſon that there ſhould ; and 

that it would be impoſſible to fix Boundaries, and ſhew how far, and no 

E farther, it ought to go; and that perhaps in early Times the Neceſlity of 
} keeping thereto was not ſeen, or thoroughly conſidered. _ 285 | 

A. being ſeized in Fee of certain Lands deviſed them to Truſtees in 1 P. Vs; 

Fee, in Truſt to pay his Debts, and to convey the Surplus to his Daugh- 108. 
ters equally ; the younger married and died, leaving an Infant Son, and _ bas 
her Huſband ſurviving; the eldeſt Daughter brought a Bill for a Parti- 

tion; and the only Queſtion was, whether the Huſband of the younger 
Daughter ſhould have an Eſtate for Life conveyed to him, as Tenant by 
the Curteſy? Upon which it was- x J 
Decreed by Lord Chancellor, that Truſt Eſtates were to be governed 
by the ſame Rules, and were within the ſame Reaſon, as legal Eſtates; 

and as the Huſband ſhould have been Tenant by the Curteſy, had it been 

a legal Eſtate, ſo ſhould he be of this Truſt Eſtate; and if there were not 

the ſame Rules of Property in all Courts, all things would be, as it were, 

4 Sea, and under the greateſt Incertainty. ; 


8 
9 I 


- 2 
£408 


"Y | ) What amounts to a Declaration of 
Truſt, and When a Trult ſhall be raiſed, 


q FRE Statute of 29 Car. 2. cap. 3.1. 7. FEnafts, That all Declarations 
D or Creations of Truſts ſhall be manifeſted by ſome Writing figned by the 
Party, or by his laſt Will in Writing, or elſe ſhall be void. And by— 
S8. 9. Manmenis of Truſts ſhall be in Writing, ſigned by the Party afſign- 
ing the ſame, or by his laſt Will, or elſe ſhall be of no Effect. 
| But Words which are not altogether Artificial, will ſerve to direct a He. Rep.1cg, 
Truſt, which will not ſerve to limit an Eſtate; per Lord Keeper, Nourſe & al 


| £ J. Yarworth, 
Where A. deviſed all his Lands to B. and the Heirs of his Body; and e 


* 


1 Verx. 411, 


m another Part of his Will, reciting that he owed B. Money upon Ac- Cher, v. 

Count, he therefore deviſed to him all his perſonal Eſtate, and made him Pellbam, 

b Executor, willing him to pay his Debts; and upon the Reading of the 

| Will, though the Clauſe as to the Payment of Debts ſeemed to relate 
| to 


Uſes and Truſts. 


2 Peru. 228. 


Alcack and 
Sparkawk, 


——_— — 
— . et A. ed ä " 


to the perſonal Eſtate only and though the Lands were deviſed to B. in 
Tail, with a Remainder over to another; and that it was objected, that 3 
Tenant in Tail could not be a Truſtee; yet the Court decreed both real 
and perſonal Eſtate to be fold for Payment of the Teſtator's Debts, and 
the. Decree, it is ſaid, was affirmed in the Houſe of Lords. A 

So if J. S. deviſes his Lands to his Brother, who is his Heir at Law in 
Fee, and likewiſe deviſes ſeveral Legacies, and makes his Brother Execy. 
tor, deſiring him to fee his Will performed according to the Fruſt ard 


1 = Confidence he had repoſed in him; this makes the real Eſtate liable; for 
1 N the Teſtator needed not have deviſed the Eſtate to his Brother, being 
Wl | Heir at Law, unlefs he intended that he ſhould take them chargeable 
1 | with the Debts and Legacies, Decreed and affirmed by the Houſe 
14 | | of Lords. Ze, EE pn ot 4 | 
is Fin. R. 356. A Truft was decreed of a Term for Years aſſigned, though the Truſt 
Goodrwin v. was not expreſſed in the Deed; yet it having been ſo declared by the Af. 
e ſignee, who had given Bond to perform the Truſt, the ſame was decreed 
a accordingly. 0 5 
2 Fern. 106. If a Man deviſes 1300 l. to A. and B. for ſuch Uſes as the Teſtator had 
Crooke v. declared to them, and by them not to be diſclofed, and he diſcloſes the 
Brooking. Truſt to A. who by Letter diſcloſes it to B. this ſhall be a Truſt, and the 
Letter is a good Declaration thereof. | 1 5 > 
But if a Man deviſes 401. to be paid to his Coufin J. S. and by him 
to be diſpoſed of in ſuch Manner as the Teftator ſhould by a private Note 
acquaint him with, and he dies without having made any ſuch Appointment; 
this ſhall be a good Bequeſt to J. S. and fhall not go to the Executots, 
from whom it was intended to have been given away. © _ 


2 Vent. 345, A. lent B. 100). and in the Note which was given for it, mention was 
Lord Hollis's 


8 made that it ſhould be diſpoſed of as A. ſhould direct; on a Bill exhibited 
ey for it, the Court declared it was a Depoſitum or Truſt, and decreed Pay- 
ment of it, though it was. barred by the Statute of Limitations. _-- 
A. in Conſideration of 80/7. conveys an Eſtate abſolutely to B. and after 
wards A. brings a Bill to redeem, and B. by Anſwer inſiſts that the Con- 
. veyance was abfolute, but confeffes it was in Truſt, that after the 8, MW 
paid, with Intereſt, he was to ftand ſeized for the Benefit of the Wife and 
Children of A. though no Truſt was declared in Writing, and A. replies 
to the Anſwer: And it was inſiſted that A. having replied, and Defen- 
dant having made no Proof of the Truſt, no Regard ought to be had to 
the Matter ſet forth in Avoidance of the Plaintiff's demand; yet the Court 
decreed the Truſt for the Benefit of the Wife and Children. 
1 Vern. 296. So if J. S. makes his Will, and his Wife Executrix, and the Son after- 
Thymv.Thym. wards prevails on his Mother (by telling her that the Executorſhip would 
. be troubleſome to her, Sc.) to get J. S. to make a new Will, and name 
5 him Executor therein, he promifing to be a Truſtee for the Mother, which 
4 1s done accordingly, and in that Will there is but a ſmall Legacy given 
the Wife; this will be decreed a Truſt for the Wife on the Point of 
Fraud, notwithſtanding the Statute of Frauds and Perjuries, which requires 
2 Declaration of Truſt in Writing. os LE 
Chan, Coſ/” But where one poſſeſſed of Leaſes for Years deviſed them to his Wife, 
| * * and hoped ſhe would leave them to his Son, and died; and her ſecond 
„% Huſband granted the Leaſes away: And the Son ſued to be relieved, 
his Bill was diſmiſſed; for it was no Truſt for the Son. Cited by Lord 
Chancellor as a Caſe he remembered in Lord Egerton's Time. . 
MG. Rep. With reſpect to raiſing of Truſts, it has been held that where a Truſt! 
Fry and Fry Created by Marriage Settlement or Will, or a Truſt of a Term to raiſe 
24 | in Canc. Jin. Money at 21 or Marriage, and the Perſon dies Before the Time, a Cov! 
q | 27 Ce. 2. of Equity will not ſuffer the Truſtee to raiſe the Money at Law. 


I Chan. Caſ. 
198. Martin 
v. Douch. 


2 Vern. 288. 
Hampton v. 
Spencer. 
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Law contrary to the Rule of this Court. 


Py 


Uſes and Tru ts. 


3 


Where A. by his Will deviſed his real Eſtate to his Wife for Life, with Re- 
mainders over, and gave a Legacy to his Daughter, to be paid within 
one Month after the Death of his Wite, and charged it upon the real 
Eſtate : The Daughter died in the Lite of the Wife, unmarried; and after 
the Wife's Death the Repreſentative of the Daughter brought his Bill to 
have this Legacy paid out of the real Eſtate. —For the Plaintiff it was in- 
liſted, that this was different from the common Caſe of a Legacy payable 
out of the Lands, for here the Time of Payment was poſtponed out of 
regard to the Circumſtances of the Fund, and not of the Perſon. But by 
Lord Chancellor the general Rule is, that where a Legacy or Portion is 
given to be raiſed out of Lands, payable at a certain Time; if the Le— 
gatee or Child dies before that Time comes, and before the Time, when 
in the view of the Teſtator he could be ſuppoſed to want the Legacy or 


Fry and Fry 
in Carc. 
Trin. 27 Go. 


2. Ny. Rev. 


Portion, it ſhall ſink into the Land for the Benefit of the Heir or Deviſce; 


and this Rule has only been broke into in favour of the Huſband or Chil— 
dren of ſuch Legatee, &c. where ſhe has married; but that is not the 
preſent Caſe, and as to the Argument made uſe of from the Circumſtances 


of the Fund, that is only brought as an auxiliary Reaſon; and no Caſe has 


been determined upon ſuch Circumſtances alone. If it had been given 
on a more remote Contingency, as on the Failure of Iſſue of A. &c. there 
might have been fome Reaſon to have given it to the Repreſentative, as 
the Teſtator might probably think the Legatee could not be living at 


ſuch a diſtant Period. But here it depends on the Death of his Wife, 


which might happen in a reaſonable Time. In Caſes where it has been 
given to A. his Executors and Adminiſtrators, it ſhews the Intention of 
the Teſtator to make it tranſmiſſible ; and where it has been charged by a 
Condition, or a conditional Limitation, and the Legatee has had a Re- 


medy at Law to defeat the Deviſe of the Eſtate to the Deviſee, this Court 


will not interpoſe to take that Remedy from him, bur will leave the De- 
viſee to take the Eſtate cum onere. But in the Caſe of a Truſt created 


by Marriage Settlement or Will, or a Truſt of a Term to raiſe Money at 


21 or Marriage, where the Perſon dies before, this Court will not ſuffer the 


Truſtee to raiſe the Money at Law, where there might be a. Remedy at 
The Teſtator here in the Jatter 


Part of his Will, gives Legacies to his two Daughters, and if either of 


them die, her Share to go to the Survivor; this looks as if he did not 


intend that the Repreſentative ſhould have it even in the firſt Bequeſt, 
and is a farther Circumſtance to confirm the Opinion given againſt raiſin 


the Legacy out of the real Eſtate, —Bill diſmiſled, but without Coſts. it 


this had been the Caſe of a Child who had 


married, and left Children, it 
might have been otherwiſe. ; | 


| (C) What ſhall be deemed a reſulting Truf, 


\ 02 Truſt by Implication. 


T has been ſhewn under the laſt Head, that by the Statute againſt 


2 Fern. 204. 


Frauds and Perjuries the 29 Car. 2. c. 3. all Declarations of Truſts 7 285. Le 


were to be made in Writing; but in the ſaid Act there is a Saving with 
regard to Truſts reſulting by Implication of Law, which are left on the 
Footing whereon they ſtood before the Act; now a bare Declaration by 
Parol before the Act, would prevent any reſulting Truſt, Arg. and the 
Court ſeemed to be of that Opinion, 


Vor. V, 5H 


Bellojis v. 
Compton and 
Frankland, 


—_— — ON 


394 5 Uſes and Truſts. 


1P. Hau. It was likewiſe ruled by Lord Chan. Cowper, that the Statute of Fraud 
112. Lamp- ſ. 8. which ſays, „that all Conveyances where Truſts and Confidence: 
Jug! v. Lamp. ee ſhall ariſe or reſult by Implication of Law, ſhall be as if that Act had 
lugh. ce never been,“ muſt relate to Truſts and equitable Intereſts, and cannot 
relate to an Uſe which is a legal Eftate. Mich. 170g. in the Caſe of Lay. 
plugh and Lamplugh. = ö N 
2 Vent. 361. If a Man purchaſes Lands in another's Name, and pays the Money, f 
Anon. will be a Truſt for him that paid the Money, though there be no Deed 
1 Vern. 366. made, declaring the Truſt thereof; for the Statute of Frauds and Perju- 
55% „ ries extends not to Truſts raiſed by Operation of Law. 


coigne v. 
Thauyng. | | : „„ 
Admitted ; but there ſaid, that the Proof muff be wery clear, that he paid the Purchaſe- Money. 


Fitz-Gibb. No Rule is more certain than that if a Man makes a Conveyance in 
223. Fa” F Truft for ſuch Perſons, and fuch Eſtates as he ſhall appoint, and makes 
e no Appointment, the reſulting Truſt muſt be to him and his Heirs, The 
1 Truſt in Equity muſt follow the Rules of Law in the Caſe of an Uſe, 
and that it would be ſo in the Caſe of an Uſe is undoubtedly true, and 
that was Sir Edward Cleer's Caſe in 6 Rep. per Ld. Chancellor. | 


Bernard. Rep, But Truſts ariſing by Operation of Law have been but of wo Kinds, 


ix Canc. 388. (firſt) Either where the Conveyance has been taken in the Name of ore 
Lioyd v. Spil- Man, and the purchaſe Money paid by another; or (ſecondly) Where the 
WIG, Owner of an Eſtate has made a voluntary Conveyance of it, and made: 
the Court bw Declaration of the Truſt with regard to one Part of the Eſtate, and haz 


allowed a been ſilent with regard to the other Part of it. Per Lord Chancellor, 
Truſt by Ope- | | | 
ration of 5 to ariſe in the latter Caſe, has been, that the Party by declaring Part of the Truſt to be for 
another, and by ſaying nothing with regard to the other Part of it, ſhews his Intention to be that the other 
was to have only one Part of the Truſt, and conſequently he himſelf ought to have the Benefit of the other 
Part of it. Theſe have been the only two Inſtances of Truſt allowed of, to ariſe by Operation of Law, ſince 
che Statute of Frauds, unleſs there has been a plain or expreſs Fraud. Where there has been a Fraud, in 
gaining a Conveyance from another, that may be a Reaſon for making the Grantee in that Conveyance to be 
conſidered merely as a Truſtee, Per Lord Chancellor. Ibid. © | 8 


1 P. Vm. Where it plainly appeared upon the Evidence of both Sides, that the 
323. Ambroſe Conſideration Money paid on a Purchaſe was the proper Money of 4 
v. Ambroſe. (though mentioned in the Conveyance to be paid by B.) in ſuch caſe, had 
| it not been for the Statute of Frauds, this would have made a reſulting 
Truſt; and B. after 4.'s Death executing a Declaration of Truſt, this 
Plainly took it out of the Statute, Per Lord Chancellor Copper. 


Wherever there is a Conſideration there can be no reſulting Truſt, But 


if a Leaſe be made for Years without a Conſideration, there will be a re- 

| ſulting Truſt to the Leſſor. | | 5 
Freem. 3053 Where a Daughter's Portion was charged upon the Father's Land, 
Lady Tyrrell's ſhe at the Requeſt of her Father, had releaſed her Intereſt in the Land 
Cale. to the Intent that he might be- enabled to make a clear Settlement 
thereof upon his Son. It was declared by the Lord Keeper, that if this 
was done by the Daughter without any Conſideration, there would be a 


_ reſulting Truſt in the Father, whereby he ſhould be chargeable to the 


Daughter for ſo much Money. 


O. Prec. 84. But where a Truſtee purchaſes Lands out of the Profits of the Truſt Eſtate, 


#1 Pets and takes the Conveyance in his own Name; though probably, if he 


cannot make other Satisfaction for the Miſapplication, theſe Lands may 
be ſequeſtered, yet they cannot be decreed to be a Truſt for Cetui que 
Truſt, no more than it A. borrows Money of B. and purchaſes Land with 
it; thoſe Lands are no Truſt for B. for ft is not a Truſt in Writing; and 
a reſulting Truſt it cannot be, becauſe that would be to contradict che 
Deed by Parol Proof, directly againſt the Statute of Frauds. But if this 
Purchaſe had been recited to have been made with the Profits of the Truſt 


Eſtato, 
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43 Much as if it had been in the Name of a Stranger, becauſe in that Caſe 


ah 2 er ad. eco fr.oao av. old 
* 
* 


Uſes and 


Eſtate, this appearing in Writing might ground a reſulting Truſt. On 

Appeal to the Houſe of Lords, this Decree was affirmed. | 
So where a Teſtator empowered the Executor to lay out the perſonal Eſtate Ch. Prec. 168. 

in Land, and ſettle it on A. and bis Heirs: And the Executor being about ?4 139. Hal- 

to purchaſe, told A.'s Mother of it, and aſked her Conſent, but took the 2 Mar- 

Conveyance in his own Name, and no Truft in Writing was declared, but 

it was proved that he at ſeveral Times declared it mujt be fold to make A. 

Satisfafion; yet the Court (though inclined to decree a Conveyance to A. 
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— 
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the Executor being dead Inſolvent) declared it could not, becauſe there 


was #0 expreſs Proof of the Application of the Truſt Money. 


4 * 8 — 
1 — ——— 
_ 1 * — n yy — - — 


(D) What ſhall be deemed an Advance- 
ment, and What a Truſt. 


II is a ſettled Rule, that whenever a Father purchaſes in the Name of , ,, 
a Child unprovided for, it is intended as a Proviſion and not a Truſt, S5 v. 
unleſs it be otherwiſe proved, and the Proof lies on the Plaintiff; this Ses. 
was held ſo before the Statute of Frauds, Cc. and is ſtronger ſince, be- 
cauſe Declarations of Truſts ought to be in Writing, though in other 
Caſes a Truſt will reſult where it appears that another paid the Money. 
Apes. 5 . | 

A Diſtinction has been taken where a Parent makes a Purchaſe in the 2 Sg C. 
Name of an unadvanced Child, and where in the Name of a Child already 231. Elliot v. 
advanced, In the former Caſe it was only an Advancement for the Child, Elio. 
in the Latter a Truft for the Parent. 5 | | 

The Reaſon why where the Father purchaſes in the Name of a Son un- rich 338. 
advanced, without any expreſs Declaration of the Truſt, this is an Ad- Gre v. Grey, 
vancement of the Son, and not a Truſt for the Father, is becauſe between 
Father and Son he Blood is a ſufficient Confideration to raiſe an Uſe to the 
Son; and that in all Caſes whatſoever, where a Truſt ſhall be between 


232, 


q the Father and Son, contrary to the Conſideration and Operation of Law, 
the ſame ought to appear upon very plain and coherent, and binding Evi- 
| dence; and not by any Argument or Inference from the Father's continu- 


ing in Poſſeflion, and receiving the Profits, which ſome times the Son 
may not in good Manners contradict, eſpecially where he is advanced but 
in Part: And if ſuch Inference ſhall not be made by the Father's Per- 
ception of Profits, it ſhall never be made from any Words between them 
in common Diſcourſe; for in thoſe there may be great Variety, and ſome- 


q times apparent Contradictions. Now where there is no clear Proof of any 


Truſt between the Father and Son, the Law will never imply a Truſt, 
becauſe the natural Conſideration of Blood, and the Obligation which lies 
on the Father in Conſcience to provide for his Son, are Predominant; 
and muſt over-rule all Manner of Implications. And herein the Law of 
Truſts does (as it ought to do) agree with the Law of Ujes before the Sta- 
tute of H. 8. and therefore, if before that Statute, the Father had made a 
Feoffment to a Stranger without any Conſideration, the Law raiſed an 
Uſe without any Implication to himſelf; but if he made a Feoffment to 
bis Son, no Uſe did ariſe to the Father by Implication, becauſe the Blood, 
which is a ſufficient Conſideration, did fix and ſettle the Eſtate in the Son. 
It is true, where the Son is married in the Life-time of his Father, and by 


; bim fully advanced, and in a Manner, emancipated, there a Purchaſe by 


the Father, and in the Name of his Son, may be a Truſt for the Father, 


2 all 
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all Preſumptions or Obligations of Advancements ceaſe, But where the 
Son is not advanced, or but advanced or emancipated in Part, in ſuch 
Caſe there is no room for any Conſtruction of a Truſt by Implication, 
and without clear Proofs to the contrary, it ought to be taken as an Ad. 

vancement of the Son. | | 
2 Ch. Coſ So where the Father purchaſes in the Name of the Son, it has frequently 
231. Ellio been decreed an Advancement, and not a Truſt, though the Father take, 
** the Profits and keeps Poſſeſſion; and though the Father, after ſuch Pur. 
chaſe, declares the Truſt, yet it is not good, unleſs the Truſt be de. 
clared before or at the Time of the Purchaſe; and ſo the Lord Chanccllot 

agreed. | 

15. "Likewiſe where a Father purchaſed in a younger Son's Name, and a Ne. 
R-p. 111, phew's, Lands of Inheritance; and allo purchaſed a Term for Years (of 
112. Lan, which he himſelf had the Inheritance) in the ſame Son's and the Father's 
7% v. Lan- Mother's Name; though the whole Purchaſe-Money was mentioned to 
CO he be paid by the Father, and though he took the Profits during his Life, 
ther ſaid in and died leaving the Son about eight Years old; and though a Reverſun, 
this Caſe, that expefFant on bis Mother's Death, was ſettled upon him, yet the Truſtees 
the Father's giſclaiming any Intereſt in the Eſtate, Lord Chanchellor held the Son to 
GS aa be unprovided for, notwithſtanding ſuch Reverſion after his Mother's Death, 
be intended and that he might ſtarve in the mean Time; and that the Truſtees having 
to have been diſclaimed, made it all one as if the Purchaſe had been in the Son's 


done by him Name On] 5 | | 
as Guardian : J 


— 


to the Son. 5 . | 
But it ſeems it had been otherwiſe, if the Father had took 7be Pre 
fits after the Child's coming of Age, and when of Diſcretion to claim his 
ns Right! 5 NE 
P. ny As where A. a Grandmother, purchaſes an Annuity in the 141. per Cen. 
Rep. 907, 


535 Annuities for Lives, for 100. in the Name of E. ber Grand child. The 
2734 % Father of E. gave A. the Grand-mother, a Bond to repay her the 1000 
in caſe E. ſhould die in the Grand- mother's Life. A. kept the Tally, and 
received the Annuity during her Life, and diſpoſed of it by her Wil 
to FF. another Grand-child. Decreed by the Chancellor, that the receiving 
the Income, and keeping the Tally, and no Claim having ever been mait 
by E. ſhewed that E. was but a Truſtee for A. and that the Bond given 
by the Father, in which no Mention was made of a Truſt, did not make 
it to be ſo. | | 8 


Hoch 3 z. Likewiſe where a Father purchaſes the Reverſion and Inheritance, in 
Hodg linſon v. his own Name, of Lands of which a Leaſe for three Lives was then in 
Moor. Being, and afterwards purchaſes the Leaſe for three Lives in his Som“ 

Name, it is decreed a Truſt, and not an Advancement. yy” 
Chan: Caf But where a Purchaſe is made by a Father in his own and his Son's 


:8. Scroope Name, it ſhall prima facie be intended an Advancement for the Son, and 


v. Scree. not preſumed a Truſt, unleſs declared fo. 
It was ſaid <8 


in this Caſe, that it was antiently the way to join the Son in a Purchaſe, to avoid Wardſhip. 


(x) rahat 


Uſes and Truſts. 


(E) That Acts of a Truſtee ſhall be a 
Beach of Truſt, &c. 02 ſhall be deemed 
to alter oz vary the Nature of it. 


TRUSTS are fo far regarded and ſupported in Equity, that regu» 1 Ahr. Fg. 
larly no Act of the Truſtee ſhall prejudice the Ceſtui que Truſt, for Caſ. 384. 

though a Purchaſer for a valuable Conſideration, without Notice, ſhall in 
no Caſe have his Title impeached in Equity; yet the Truſtee mult, eſpe- 
cially in Equity, make good the Truſt; and my Lord Hobart is of Opi- 
pion, that an Action lies againſt him at Common Law; but if one pur- 
chaſes with Notice, then Fo becomes the Truſtce himſelf, and ſhall be 
accountable for every Act of his, as the Truſtee was, and if either become 
inſolvent, the Ceſtui que Truſt has his Remedy againft the other. 'The 
Truſtee of a Legacy dying before the Legacy is paid, ſhall not prejudice p,.. c;. 290. 
the Legatee; ſo if a Truſtee of Land die without Heir, though the Lord £aclcs v. 
| by Eſcheat will have the Land at Law, yet it will be ſubject to the Truſt T. 
” in Equity. | 7 ” 9 
I When all the Remainders are veſted Remainders in Tail, the Truſtees 2 P. Wt. 
may join in making a Tenant to the Præcipe, in order to the ſuffering a 5: zo; It 
common Recovery. But if any Remainder is in Contingency, the Truſtees 2 pode 
appointed to preſerve contingent Remainders ought not to join in ſuffer- tor General, 
ing a Recovery to bar any ſuch Remainder; As where the Remainder in the Caſe of 
was to the Uſe of the Body of A. (flill living) and A. had Iſſue C. a Son, Marlow v. 
and D. a Daughter, and the Truſtees join with C. in a Bargain and Sale 87. 
inrolled, for making a Tenant to the Præcipe to ſuffer a common Reco- 
very, which is ſuffered accordingly, and C. dies, leaving an Infant Son. 
Now if the Son ſhould die without Iſſue, in the Life of A. in ſuch Caſe 
D. would be Heir of 4.'s Body. This would be a Breach of Truſt, and 
in Caſe of a Purchaſer having Notice, his Title would not be good. 
Where a Settlement on Marriage of A. with M. was made by J. S. to 1 P. I ill. 
| the Uſe of A. for 99 Years; Remainder zo E. and F. Truſtees, for 99 Rb. 1 
| Years; Remainder to Truftees during the Life of A. to ſupport contingent 3 n 
E Kemainders; Remainder is M. for Life; Remainder 7o the firſt, &c. Son of Cale. 
the Marriage; Remainder to the Heirs of the Body of A. Remainder to che 
| right Heirs of A. there being no ſue of the Marriage, and the Remainder 
in Fee being contingent, in regard the Limitation to A. was for Years 
| only, and the Eſtate not moving from A. (for if ſo, the Remainder limited 
| to 4. had been the old Reverſion) the Truſtees joined to deſtroy this con- 
tingent Remainder. On a Bill brought by a remote Relation, the Court 
| refuſed to puniſh the Truſtees, as diſtinguiſhing between a voluntary Settle- 
ment and one made on a valuable Conſideration: And the Maſter of the 
Rolls ſaid, that if a Son had been afterwards born, it would have been a 
| Breach of Truſt, but this Remainder to the right Heirs of 4. being a 
remote Limitation, and not within the Conſideration of the Settlement, Equity 
F world not puniſh it as a Breach of Truſt. 1 | 


| So where 4 Remaind:r in Tail being veſted in the firſ® Son, the Tru- 1 P. Will. 
| ſtees joined with him in ſuffering a common Recovery; it was held no tg 537. 
| Breach of Truſt, though againft the Conſent of the Father; for when ſuch os = 
| R J d : 2 We 7 | R . d vity. 
| Kemainder was veſted in one of full Age, a ſubſequent Remainder was 
not to be regarded; neither was it Aſſets in Law or Equity, Cited per 
| Mr. Vernon, and fo held ſince the Caſe of Sir J homes T ippen, ſupra. 


har | Vol. V. But 


Www 
4 
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2 P. M ill. Rep. But where J. S. ſeized in Fee of Lands, deviſed the ſame to A. and 
610, * 5 B. and their Heirs, to the Uſe of D. his Siſter for Life, Remainder to 4, 
— and B. and their Heirs during the Life of D. in Truſt to preſerve contin. 
Caſes in Ey. gent Remainders, Remainder to the Uſe of the firſt, Sc. Sons of D. in 
Temp. Talbot Fail Male ſucceſſively, Remainder to the Uſe of E. M. in Fee, Teſtator 
252. 8. C. dying without Iſſue D. entered, and married C. afterwards C. and D. his 
1 Wife, and E. M. the Remainder Man in Fee, join in a Feoffment to 
chat where an (new) Truſtees to the Uſe of C. and his Heirs, and covenant to levy a 
| Eſtate is limi- Fine to the (new) Truſtees to the ſame Uſes; (and a Fine, as it ſeems, 
ted to A. for though not ſtated in the Caſe) was accordingly levied. Afterwards A. and 
er br bf, B. (the Truſtees for preſerving, Sc. in the Will) by Leafe and Releaſe 
= Gap 5, convey the Lands to C. in Fee, D. being then enſient of a Son, who was 
Tail, though ſoon afterwards born, and named G. and D. had afterwards ſeveral other 
it be a plain Children; ſublequent to which C. the Father deviſed all his Lands in ge- 


; | 8 
| bang _ neral Words to the ſaid G. for Life, Remainder to his firſt, Sc. Sons in 


la AG Tail Male ſucceſſively Remainder to his (C.) the Teſtator's ſecond Son 
| which will by D. for Life, Remainder to his firſt, Sc. Sons in Tale Male ſucceſſively, 
deſtroy thoſe and died, leaving ſeveral Sons; D. allo died. On a Bill by G. it was re- 


contingent ſolved by King C. aſſiſted by Lord Chief Juſtice Raymond and Chief Baron 


a Reynolds, that the joining of the Truſtees to deſtroy the contingent Re- 


* 


Om. NY 


Birth of a Son, mai ders was a plain Breach of Truſt, and that though this had not been 
notwithſtand- before judicially determined, yet it ſeemed to the Court in common 


50 his 2 Senſe, Reaſon and Juſtice, to be capable of no other Conſtruction: And 
ower ot do- 


1 0 05 all Parties were decreed to join in making ſuch an Eſtate to G. as he 
Sis Caſe would have been intitled to under the Will of J. S. if theſe contingent 


there is no Remainders had not been deſtroyed, i. e. an Eſtate in Tail Male, Sc. 
Truſtee, there | | RED 


can be no Truſt, nor conſequently any Breach of Truſt, and therefore his Comme aan have no Candids of 
ſuch a Caſe, nor Handle for Relief, the Matter being left purely to the Common Law. But to prevent this 


Inconvenience, has the Remedy of appointing Truſtees been invented, on Purpoſe to diſuble the Tenant fir 
Life from doing ſuch Injury to his Iflue, which, is not 
u. ſupra. 2 P. Nut. 612, 613. 


1 Vern. 149. If A. ſeized in Fee, in Truſt for B. for full Conſideration conveys to 

Ove V- C. who has Notice of the Truſt; and afterwards C. to ſtrengthen his own 

ps .ſtate, levies a Fine, B. the Ceftui que Truſt is not bound to enter within 
five Years; for C. having purchaſed with Notice, notwithſtanding any 
Conſideration paid by him, is but a Truſtee for B. and ſo the Eſtate not 
being diſplaced, the Fine cannot bar. 


1 Vern. 434 So if an Executor, in Truſt for an Infant Reſiduary Legatee, renevs 4 
oy and Teaſe, Part of the Teſtator's perſonal Eſtate, in his own Name, and firſt 
%% Mortgages it, and then aſſigns the Equity of Redemption to a Truſtee, 
to ſell for Payment of his own Debts, and his Truſtee ſells to one who 

has Notice of the Infant's Title, the Purchaſe will be ſet aſide. 


Furlamand A bare Truſtee cannot alter the Nature of the Truſt by turning Land 
Sanders in 


Canc. Mich into Money, or Money into Land, ſo as to make it veſt in different Pet- 
8G. 2 bons, by his Act, than it would otherwiſe have done. 

Mjs. Nep. | 5 | | 

And ſee 3 P. 

Ums. loo. 


Witter v. 
Witter. 


(F) What 


a very old Invention, Per Lord Ch King, affited 


1 BERNE 


ile tt, PIX at. a 


6.4 
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F) What Acts of the Truſtee, jointly 
with Ceſtui que Truſt, oz by Ceſtui que Truſt 
only, ſhall defeat the Truſt, oz deſtroy 
contingent Remainders. 
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HOUGH at Law, by the Truſtees concurring in any Act to pre- G“. EJ. R. 
T vent the riſing of the contingent Remainder, it was formerly held 7 OS. 
that it was for ever deſtroyed and gone; yet Cowper C. held this to be an“ * 5807" 
exploded Opinion now in Chancery, as to Perſons, who are to come in 
and be conſidered as Purchaſers under the Marriage Settlement and Por— 
tion. But as for voluntary Remainders, (as a Remainder to the right 
Heirs of the Body of the Huſband, and after to his right Heirs, neither 
of which can be ſaid to be within the purchaſe of the Marriage Portion, 
but only the firſt and other Sons, &c. of the Marriage) this Court will 
n WW not aſſiſt chem to ſupport the Remainder ſo deſtroyed. | 8 

If Truſtees in a Settlement, to ſupport contingent Remainders, join 2 S/. 680. 
n WW with the Tenant for Life in any Conveyance, to deſtroy the contingent my N 5 
n WW Remainders before they come in Ee; this is a plain Breach of Truſt 5 


* * n * 
G 
W 


LMI 
* 


| 5 128. 2 
nd and whoever claims under ſuch a Conveyance, having Notice of the Truſt, 125 1 * 
he or by a voluntary Settlement, ſhall be liable to make good the Eſtate. = =_ with 
. | | a Ce/iu 
1 Frust in Tail in any Conveyance to bar the Intail, this is no Breach of Truſt; for it is no more 4 what he 
may be compelled to, though the Cœſtui gue Truſt himſelf might have barred ſuch Intail without his joining: 
. 8 and that not only by Fine or Recovery, but likewiſe by Feoffment, Bargain or Sale, Deviſe or Surrender, (if 
ek the Intail be of a Copy hold, and there is no particular Cuſtom which requires a common Recovery]; for 
tha ſuch Intail is not within the Statute de donis, but remains az at Common Law; and being a Truſt is govern- 
r able only by the Rules of Equity, and not by the Niceties of the Law, and this ſeems to be ſupported not 
el only by the latter, but by the far greater Number of Authorities, and in Caſes wherein the very Point itſelf 
uas debated, though there are obi er Sayings and Opinions, which have made ſome Diſtinctions, and others 
which have flatly contradicted it. Jide 1 Chan. Ca. 49, 213. 2 Chan. Ca. 78, 64. 1 Vern 13, 440. 2 Vern, 
Ry | 133, 583. os: | - | Os 3 a N 
An But if a Settlement on a Marriage-Treaty be made on the Huſband 2 Vern. 754. 
thin for ninety-nine Years, if he live ſo long, Remainder to Truſtees to pre- Elie v Of 
a ſerve contingent Remainders; Remainder to the Heirs of the Body of the ogg 1 
bot Huſband by the Wife, Remainder to the Heirs of the Huſband ; and there 387. 5 
is Iſſue two Sons and a Daughter; and the Wife being dead, the Huſ- by the Name 
vs band and Truſtees join with the eldeſt Son in a Fine or Fcoffment to of £7 v. 
fit J. S. this is a good Bar of the Truſt-Eſtate, and the Truſtees joining is . 
oſtee, no Breach of Truſt, for they were 'Truſtecs purely for the Tenant in Tail, 
who and to preſerve his Eſtate, and not to ſtand in Oppoſition to him for the 
Sake of thoſe who were to come after him. | : 1 | 
18 | Truſtees to preſerve contingent Remainders, if Tenant for Life or Years Garth and 


commit Waſte, may reſtrain them by Injunction. If there is only an Corn, 375. 
Eſtate for Years, Remainder to firſt and other Sons, Remainder in Tail N. 
and no Truſtees to preſerve, Sc. the Remainder-Man in Tail before Iſſue 
born, would have an immediate Freehold; and if it had been Tenant for 
Life and no Truſtees, he might before Iſſue born have ſurrendered to 
| the Remainder-Man, or barred the whole Eſtate. The Riſe of theſe Tru- 
| tees was from Chudley and Archer's Caſe in Co. Rep. and Remain- 
ders in Truſtees and their Heirs during the Life of another Perſon has 
been held good, as that Perſon may commit a Forfeiture. Where there 
| 18 Tenant for Years, with Remainder to Truſtees during his Life to pre- 
| ſerve contingent Remainders, the Freehold is in the Truſtees, and the 
Poſſeſſion of Tenant for Years, is in Law the Poſſeſſion of the Owner of 
the Freehold, It is agreeable to Juſtice in ſupport of Right to conſtrue 
5 N Truſts 
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Truſts in the moſt liberal Manner. Truſtees are the Creatures of this 
Court, and under the Correction of it intended to preſerve the Inheritance 
entire. Theſe Truſts are generally declared, with Power to make Entry and 
bring Actions, c. as the Law requires, which includes Equity too: and 
Truſtees may bring a Bill in Equity to ſtay Waſte, before the contingent 
| Remainder comes in Eſſe. Truſtees are liable in Equity to make Satiſ. 
faction for Breach of Truſt, and a voluntary Alienee with Notice, will be 


decreed to reſtore the Eſtate, 


”» — : 


(q) Jn what Caſes Equity will decree 
Truſtees to join in a Recovery, &c. With 
Ceſtui que Truſt. 


. Will N ſome Caſes, Truſtees have been decreed to Join for the Benefit of 
Rep, 438. 1 Creditors— Thus, where J. S. after Marriage made a voluntary Settle. 
Baſſet v. Clap ment of his Lands to himſelf for Life, Remainder 10 Truſtees to ſupport, 
ham. e. Remainder to his firſt, &c. Son in Tail ſucceſſively, Remainder 5 
New. By the himſelf in Fee; and contracting Debt, he afterwards makes a Conveyance 
1 wk of his Eſtate to other Truſtees for Payment of theſe Debts. The Credi- 
Truſtees or tors bring a Bill, and (inter alia) inſiſt that the Truſtees in the firſt Set. 
Mortgagees tlement ſhould join in the Sale to deſtroy the contingent Remainders 
may becom- And his Honour, upon ſhewing a precedent of a like Decree, decreed that 
3 the Truſtees ſhould join to deſtroy the Contingent Remainders, and be 
8 yances . 5 5 . N 5 

by Order of indemnified, it being at the Suit of Creditors, and for raiſing of Money 


tbe Court of for the Payment of Debts. : 
Chancery. | | I ; : nn 
It is a general Rule in Equity, that where a real or perſonal Eſtate is charged with Payment of Debts gene- 
rally, and veſted in Truſtees to ſell, the Purchaſer from ſuch Truſtees is not anſwerable for any Miſappli- 
cation of the Money; and needs not ſee that the Debts are paid. But if it is made chargeable with particular 
Debts, it is otherwiſe; or if there be any Colluſion between the Executor or Truſtee and Purchaſer, the 
Purchaſe would be infected with the Fraud or Colluſion. Per Lord Chancellor Harazuicke, Mich. 27 Ge, 2. 
Aron. Mſs. Rep, And fee 1 Vern. 260. Dunch v. Kent, And 14. 303. Spalding v. Shalmer, S? P. 


So likewiſe a Court of Equity will decree Truſtees to join for the ap- 

parent Benefit of the Family. | ; 
1 P. Will In a Marriage Settlement the Huſband was made Tenant for ninety- 
536. Vin- nine Years, if he ſhould fo long live, Remainder to Truſtees during his 
y5) Life, Remainder to the firſt, Sc. Son of that Marriage in Tail Male ſuc- 
5 ceſſively, Remainder to the firſt, Sc. Son of any other Marriage, Re- 
mainder over. A Son is born and of Age, and the Wife is dead. The 
Truſt for preſerving contingent Remainders deſcends to an Infant; if 
for the Benefit of the Family, Equity will decree the Infant Truſtee to 

| Join in a Recovery, in order to make a new Marriage Settlement. 

2 Ycrn. 303. Likewiſe where A. having mortgaged his Lands, and alſo confeſſed 3 
Platt v Judgment, and afterwards, on a Marriage-Treaty, ſettled the Lands 
Sprigge thus incumbred to the Uſe of himſelf for Life, Remainder to the Tru- 
| tees to ſupport contingent Remainders; Remainder to his Wife for Life; 
Remainder to his firſt and other Sons in Tail; Remainder to his own 
right Heirs, and having no Iſſue, articled to fell the Lands to J. S. who 
brought a Bill for a ſpecifick Performance of the Agreement, and ſug- 
geſted that the Truſtees refuſed to join, and that the Mortgagee threa- 
tened to enter; and it was decreed, that the Truſtees ſhould join and 
be indemnified, the Eſtate being of an Equity of Redemption only 2 
5 3 " 
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Years) and the Wife on her Examination in Court conſenting freely there- 
unto. But note; thoſe Settlements can rarely be broke through but by 
an Act of Parliament. | 

Where on Marriage, Lands are limited to the Uſe of A. for ninety- 
nine Years, if he ſhould live ſo long, Remainder to B. and other Tru- 
ſtees (of which B. was the Survivor) and their Heirs during A.'s Life, to 
preſerve, c. Remainder to A.'s Wife for Life; Remainder to the firſt, 
Sc. Sons of the Marriage in Tail Male ſucceſſively, Remainder over. 
The Wife dies, leaving Iſſue of the Marriage only two Sons, C. and D. 
A. having mortgaged the Premiſſes, he and his Son C. (C. being then of 
Age) covenant to ſuffer a Recovery, and to procure B. the ſurviving Tru- 
ſtee to join therein, but B. refuſing to join in making a Tenant to the 


there being no Iſſue, (though the Huſband and Wife were married ſix 


2 P. Mill. Rep. 
379. Town- 
end V, Law 
on. 


Precipe, the Mortgagee prayed a ſpecifick Performance of the Covenant, 


and that B. might join in ſuffering the Recovery; B. by Anſwer ſubmits 
to the Court, but B. the younger Son refuſing to Conſent, | ord Chan. 
King ſaid, that then he would not decree the Truttee to join, for that he 
would not take away any Man's Right. So diſmiſſed the Bill as to B. 


and D. with Coſts, but decreed A. and C. ſpecifically to perform the Co- 


venant. | | 
Likewiſe where J. S. by a Marriage Settlement was Tenant for qq Years 


if be ſhould ſo long live, with Remainder 10 Truſtees and their Heirs during 
his Life, to ſupport contingent Remainders, with Remainder 7 his firſt 
and every other Son ſucceſſively in Tail Male, Remainder 70 Truſtees for 500 


1 Ar. Eqd: 
Caſes 386. 
Frewin v. 
Charlgon. 


Years in Truſt to raiſe Portions for Daughters, if there were no Iſue Male, 


or that ſuch Iſſue Male died without Iſſue before 2 1; FJ. S. had Iſſue a Son, 
and being of Age and about to marry, he and his Father bring a Bill to 


Recovery, that he might be enabled to make a Settlement on his Mar- 


have the Truſtees join in making an Eſtate, in order to ſuffer a common 


riage; and it was urged, that the Truſtees were only Truſtees for the Son, 
and ought to exccute Eſtates as he ſhould direct, he having the Inheri- 


tance in him, and that the End of the Truſt was to hinder the Father from 


defeating the Son of the Eſtate. On the other Side, it was urged, that 


theſe Truſtees were not only Truſtees for the eldeſt Son, but were deſigned 
as a Guard to the whole Settlement, that the Mother being living there 


might be other Children, and for the Truſtees to join would be a Breach 


of Truſt, and it there ſhould be a Daughter, they would by this Means 


be entirely ſtripped of their Portionsz and though the Term for raifing 
them was urſkilfully drawn, in putting it behind the Eſtate-Tail to the 


Sons, yet this Court had ſet it ſometimes before thoſe Eſtates. There 
big a Daughter in this Caſe, my Lord Harcourt directed, upon giving 


Security for the Daughter's Portion, that the Truſtees ſhould join in a 
Recovery. | 125 g | 

Ceſtui que Truſt in Tail under a Deviſe of Lands charged with Annui- 
ties, brings a Bill againſt the Truſtees, to the Intent they ſhould join in a 
Recovery. This is not proper, but it is proper to pray, that the Tru- 
ſtees may convey the Premiſſes to Ceſtui que Truſt in Tail, who may then 


2 P. Will. Rep. 


134. Carteret 
v. Carteret. 


ſuffer a Recovery; though if the Truſtees are alſo Truſtees for an An- 


nuity ſubſiſting, they are not compellable to part with the legal Eſtate out 
of them to the Ceſtui que Truſt in Tail. | „% LC, 
Note, A Deviſe to Truſtees, and their Heirs in Truſt to ſell, is deemed 
equitable Aſſets, in order to make an equal Diſtribution among all the 
Creditors | | 
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1 Abr. Eg. 
Caf. 395. 


1 Abr. Eg. 
Cas. 392. 


(11) 


der over, that the Truſtees are not to convey a Fee, but an Eſtate-Tail 
though he will have Power to bar the Intail, when the Conveyance 4 
made to him, and it would avoid Circuity; ſo if a Sum of Money be ap. 


Uſes and Truſts. 


duthen a Truſt ts to be executed, what 


Eſtate 02 Intereſt is to be conveyed, and 


to Whom. 


1 T is now conſtantly held in Chancery, that if Lands are veſted in 
| Truſtees to the Uſe of one and the Heirs of his Body, with Remain. 


pointed to be laid out in a Purchaſe; and the Lands to be ſettled in Tai 
the Purchaſe and Settlement ſhall be made accordingly, and not the Money 
paid to the Party; for the Remainder-Man has a Chance for the Eſtate, 


in Caſe the Tenant in Tail in Poſſeſſion die without Iſſue before any 


Recovery ſuffered, which he may omit through Ignorance or Forgetful- 


neſs, or he may be prevented by Death before he has compleated it. 
So where an Eſtate is limited to H. and B. in Truſt for C. and the 
Heirs of his Body, Proviſo, that if he die without Iſſue, then in Truſt 


for D. for Life, with Remainder over, and C. brought his Bill to have 


the Truſtees make a Conveyance of the legal Eſtate ro him, and that it 
might be to him in Fee, to prevent his ſuffering a Recovery, the Tru- 
ſtees by anſwer ſubmitted to the Court; but the other Remainder-Men, 
who were Defendants, oppoſed the executing any. legal Eftate to C. be- 
cauſe he would then ſuffer a Recovery, and defeat the Intent of the Donor, 
which was, that it ſhould be preſerved for them, in Caſe C. had no Iſſue; 
they alledged, that C. had married improvidently and was extravagant, 
and would ſpend the Eſtate, and cited the Caſe at the End of Twine 
Caſe, 3 Co. where, if an improvident Man makes a voluntary Settlement 
to put it out of his Power to ſpend his Eſtate, this Settlement ſhall be 
ſupported even at Law; ard therefore a Court of Equity will never help 
an extravagent Man to deſtroy ſuch a Settlement as this; and that in the 
Caſe of Sir Fra. Garrard, the Lord Chan. Jefferies had refuſed to decree 
the Truſtees for Sir Francis and the Heirs of his Body, with a Remainder 
to a Charity, to convey the legal Eſtate, ſo as to enable him to ſuffer a 
Recovery. On the other Side it was ſaid, there was no Reaſon my Tru- 
ſtee ſhould hold my Eſtate, whether I will, or no; and that if a Court of 
Equity did not decree a Conveyance in ſuch Cafe, it would be eftabliſh- 
ing a Perpetuity and that the conſtant Courſe of this Court is, that 
when Money is given to be laid out in a Purchaſe to be ſettled in Tei}, 
with Remainders over, the Court will decree the Money to him that ws 
to be Tenant in Tail, if he deſire it, to prevent Circuity ; but the Maſter 
of the Rolls decreed the Truſtees to execute a Conveyance to C. in Tai, 
but would not decree the Conveyance to be in Fee, though preſſed to it; 
and he ſaid there may be many Reaſons why a Court of Equity woul 
not decree a Conveyance at all, in ſuch a Caſe, ſometimes for a politick 
| Reaſon, as if it were to enable a Nobleman to ſuffer a Recovery, ard 
leave the Honour bare, without Eſtate; or if the Party were a notoricus 
Spendthrift, or when the Eſtate- Tail was only by Implication, as he laid 
he took it in Sir Fra. Garrard's Caſe; and he thought it would be an un— 
godly Thing in the Truſtees to execute a Conveyance of the legal Eſtate 
in ſuch a Caſe as this at the Bar, without a Decree of the Court. Hill 
1701. Saunders and Nevil. Note; Though the Court would not decree 4 
Conveyance in Sir Fra. Garrard's Caſe, yet he ſuffered a Recovery as 
Ceſtui que Truſt in Tail, which was held good, and the Eſtate enjoyed ui 
der it diſcharged of the Charity. | 
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Where a Queſtion ariſes how a Truft ought to be executed by a Con- wn ih 730. 
veyance, there is 10 better Rule than to obſerve and follow what bas been I **+ 
done at Law, in the executing Conditions that are Matters executory, and to Ba. 
; be performed ſo far as the Caſe will admit of. Per Cowper C. : 

It Tenant for Life and Remainder- Man in Tail join in a Bill againſt 15 wy. 345 
Truſtee, the Court will decree the Truſtee to convey to them, or to whom 5 FAY 


* 


they appoint, and poſſibly he may pay Colts for refuling to convey and 10. 
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putting his Ceſtui que Trajt to the Charge ol an unneceſſary Suit. 

A. deviſcd Land to a Company in Truſt to convey to B. for Life, Re- 2 Fern. 737. 
mainder to his firſt, Sc. Sons for their Lives ſucceſſively, and fo to their / 646. 

8 : , Hum erſton v. 

Iſſue Male for their Lives only, Remainder over. Per Cur': An Attempt Humber fow. 
to make a perpetual Succeſſion of Eſtates for Life is vain, and an imprac- 
ticable Perpetuity. However the Truſtees muſt make as ſtrift a Settlement 
as may be, fo that the Perſons in Being are to be made only Tenants for | 
Life; but where the Limitation was to be to the Son not in Being, there os 10 
he muſt be made Tenant in Tail Male. | | 1 
1 A Huſband, as Adminiſtrator to his Wife, obtained a Decree againſt 1 . Ez. . 1 
che Truſtees to raiſe her Portion; but he being a younger Brother, ha- 392 5 ö 

: | . 1 | | I bytham v. nh 
ving made no Settlement on her, and having a Son by her, the Money ;. | vl 

. Os, 3 3 Cawthorn. 

was decreed to be raiſed, and put out for his Benefit for Life, then to | 
the Son for Life, and if he leaves Iſſue, and the Father ſurvives, he to 
have it. . | | 


U r „„ 5 ATT „ OE i." 
: — . 1 8 „ 5 * 
N 4 n e 2 * : 


| 

Upon a Marriage, Articles were entered into, whereby it was agreed, * Ar. Fe: | 1 
that the Wife's Portion ſhould be laid out in the purchaſing of Lands, 72 DS. El 
which ſhould be ſettled on the Huſband and Wife for their Lives, and ee e 
the Life of the longeſt Liver of them, and after to the Heirs of the Body 
of the Wife, by the Huſband to be begotten; yet the Maſter of the Rolls |. 
decreed the Settlement to be to the firſt and other Sons, Cc. fo as the FW 
Huſband and Wife might not have Power to bar the Iſſue. „„ 8 

So where on a Treaty of Marriage between the Defendant and the Plain- %. Eo. | 
tiff Joanna, the Defendant entered into a Bond to the Plaintiff Joſeph, Rep.114.S.C, _ 14 
Father of the Plaintiff Joanna, with Condition to ſurrender certain Copy- vonder the | 1 
hold Lands to the Uſe of himſelf for Life, Remainder to the Plaintiff ur- 1 +40 
Joanna tor Life, Remainder to the Heirs of their two Bodies to be be— ee 1 Aid 
gotten, with Remainder to the Heirs of the Huſband, the Marriage took Aten Ger bir, 1 
Effect, and a Bill was brought againſt the Huſband to compel a Surrender Note; This bY 
purſuant to the Intent of this Bond; and the Huſband making Default at Pecree was | 4 
the Hearing, was decreed to ſurrender to the Uſe of himſelf for Life, 8 | LE |. 


Remainder to the Uſe of his Wife for Life, Remainder to the Uſe of che pc 2B? 


g | 5 3 the Penalty 
their firſt and other Sons in Tail general ſucceſſively, with a Remainder ſeems to have 


1 
to the Daughters of their two Bodies to be begotten in Tail general; and been the only | | \ 
in the mean Time, till ſuch Surrender was made, the Court declared that Sandlien in- | 
che Copyhold Land ſhould be held and e . Curing the 

= 1 Abr. Eq. Caſ. 393. Nandich and Wilkes. _ Ferformance 
= ; e . | of the Condi. 
tion; yet a ſpecifick Execution was decreed, and in ſuch a Manner too, as effectually to ſecur 


: | ; e the Iſſue from 
being defeated by making them Purchaſers. But Note, in Gz/bert, there is no Mention in the Dectee of 
the Remainder to the Wife for Life. | | | 7 5 


. : tended e- 
njoyed according to theſe Uſes yr 


On — TI 4 ET 
— * 
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— 


V. B. deviſed Zool. to her Daughter M. to be laid out by her Exe- 2 Fern. 5 3b. 
cutrix in Lands, and ſettled to the only Uſe of her Daughter M. and Sweetapfle v. 


. ber Children; and if ſhe died without Iſſue, the Lands to be equally di- Biaaon. 1 
ate vided between her Brothers and Siſters then living; the Plaintiff married 3 
, 77. the Legatee, and had Iſſue by her, but ſhe and her Child being both | 
3 gead, and the Money not laid out in Land, the Bill was, that the Plain- | 


uff might either have the Money laid out in Lands, and ſettled on him | "ha 
1 for Lite, as being Tenant by Curtely, or in Lieu of the Profits of the 
Lands might have the Intereſt of the Money during his Life; and it was 


red 


tes and Truſts. 


held by the Court, that if it had been an immediate Deviſe of Land, a; 
the Daughter would have been by the Words in the Will Tenant in Tail, 
and conſequently the Huſband would have been Tenant by the Curteſy; 
and in Caſe of a voluntary Deviſe, the Court muſt take it as they found 
it; although upon the hike Words in Marriage-Articles it might be 
otherwile, where it appeared the Eſtatt was intended to be preſerved for 
the Benefit of the Iſſue; and there oe decreed the Money to be conſi. 
dered as Lands, and the Plaintiff to have the Intereſt or proceed thereof 
for his Life, as Tenant by the Curtciy. 


* 


$rarkey and Where a Surrender was made oi an Eſtate of the Nature of Burroigb 


Starkey, in Fngliſh, to the Uſe of Truſtees, in Truſt after Payment of an Annuiy 

Exch. Trin. and ſome particular Debts, to ſurrender the {ame to the Uſe of the Heitz 

Me. Bp. of the Body of the Huſband and Wite. 'The Huſband and Wife had 
them claimed the Surrender in their Favour. The eldeſt Son as Heir of 
the Body by the Common Law of England, and the younger as Heir by 
the Cuſtom of Burrough Engliſh, of which nature this Eſtate was. But 
as this was a Truſt merely exccutory, the Court directed a Surrender to 
be made to the eldeſt Son, as Heir general by the Comman Law. 


, 


c—_ . — 4 
— —— — , J * ů 


(h Truſtee in what Caſes favoured, and 
in what Caſes decreed to account. 


2 P. ll. Rep. IT is a Rule that the Cęſtui que Truſt ought to ſave the Truſtee harmleſs, 
455. Balhv. 1 as to all Damages relating to the Truſt, and it is within the Reaſon 
Ble. of that Rule, that where the Truſtee has honeſtly and fairly, without any 
5 Poſſibility of being a Gainer, laid down Money, by which the Ce/tui que 
Truſt is diſcharged from being liable for a greater Sum lent, or from a 
plain and great Hazard of being ſo, that the Truſtee ought to be paid, 
e Fern. 144, A Truſtee ſhall not be charged with imaginary Values, but oily as 
Palmer v. Bailiff, though very ſupine Negligence might indeed, in ſome Caſes, charge 
Jones. a Truſtee with more than he had received; but the Proof thereof muſt be 
very ſtrong; and it is a Hardſhip on him, that he is allowed nothing for 
his Pains. It has been ſaid likewiſe, that it was a hard Rule to charge a 
Truſtee with what he had made, or might have made, without bis wilful De- 
fault; but the Reaſon was, becauſe the Court could never yet find where elſe 

to fix the Meaſure. : 


2 Chan, Ca. 2. The Defendant was Truſtee to the Plaintiff an Infant, and received for 
Morley v. him 401. in Gold; the Truſtee was robbed by his own Servant, who lived 


Morley. with him in the Houſe, of 200 J. together with this 401. which laſt Sum 
| was only proved by the Defendant's own Oath; yet my Lord Chancellor 
allowed it on Account, for he was but to keep it as his own. | 

> Chan, Ca, If a Truflee ſued for the Truſt-Eſtate, obtains a Decree with Cofls 


138. Anand of Courſe, and the Coſts taxed him are ſhort of his real Coſts; and the 


v. Bradburne. Ceſtui que Truſt exhibits a Bill for an Account of the Truſt-Eftate; the 

Truſtee, in his Diſburſements, ſhall be allowed the full and neceſſary Coſts, 

and ſhall not be concluded by the Coſts taxed. | 
Mrs of If two Eſtates are conveyed to a Truſtee for Payment of ſeveral and 
Purefoy v. diſtinct Debts, and the Heir at Law brings a Bill for an Account, ard 
Parefoy. afterwards prays that the Bill may be diſmiſſed as to one of the Eſtates, 
yet an Account ſhall be taken of both Eſtates. | 

2 Vern. 137. A. deviſed 1001. a- piece to four Children, payable at 21, or Marriage, 
Franklin v. with Maintenance not exceeding the Intereſt in the mean Time; B. vas 
Green, ; 8 e . appointed 


two Sons, and when the Annuity, Sc. were at an End, they each of 
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appointed Truſtee of a Truſt-Eſtate, to raiſe and pay the Legacies as afore- 
ſaid; and he paid 207. in placing out one of the Children Apprentice, 
who died before his Age of 21 Years; and the Court held that the 20/. 
was well laid out, and that the Truſtee ſhould be allowed it; though the 
1007. was limited over, in cale of Death befort 21 or Marriage. . | 
But if a Truſtee for the Payment of Childrens Portions pays one of 2 Chor. Ce, 
them his full Share, and the Truſt-Fſtate decays, he thall not be allowed 75 5 
ſuch Payment; and it was urged, that though the Appointment was to 1 nerd 
pay the eldelt in the firſt Place, &c. yet it would not be good, as it did 
not denote Preference in the Quantity of the Sum to be paid; but my 
Lord Keeper was of another Opinion as to this Point; it ſeems clearly 
agreed, however, that a ſpecifick Legatee may be paid in the firſt Place. 
it one deviſe to Truttees, and by an expreſs Clauſe gives them 12 217. 
Power to appoint Agents to manage the Land, and they appoint one 569. See. 
then ſolvent, and good, though after he proves inſolvent, they thall not 1 
anſwer for him; but it is otherwiſe if he were not ſolvent at the Time of gh 8 x: 
Nomination. But if there were no ſuch Direction or Power in the Will, 
the Truſtees are bound to anſwer for their Agents at all Events. Per 
Lord Keeper Wright, - 15 3 e 
0 . a 8 JA. Lade 
If a Truſtee impowered to put Money to Intereſt, lets the Money lie wn, Tn. 
by him, he ſhall be accountable for Intereſt, Per Harcourt Lord Ld. Mace / 
Keeper. | "Ip 4 i field 21. 
| ; | Brown and 
: | DI, | e Litton. 
Likewiſe although an Executor or Truſtee is not impowered or direc- 2 Vern. 549. 
ted to place out Money at Intereſt; yet if he makes Intereſt, he ſhall be Lee v. Lee. 
accountable for it. Decreed accordingly. | 75 5 e 
But afterwards a Difference was taken by Lord Macclesfield, vis, 1 Abr. Ez. 
that if an Executor or Truſtee of Money places it out in the Funds, or // 398. 
on other Security, whereby he gains conſiderably, that he ſhall have the NG v. 
whole Benefit thereof to himſelf, in reſpect of the Hazard he runs of be— N 
ing a conſiderable Loſer thereby, which he muſt have born; but if ſuch 
Truſtee or Executor were an inſolvent Perſon at the Time of placing out 
ſuch Truft-Money, there the Ceſtui que Trujt ſhall have the whole Benefit 
gained thereby; as he only could have born the Loſs thereof, if any had 
happened; the Truſtee or Executor, by Reaſon of his Inſolvenc 
incapable thereof, and conſequently running no Hazard at all. | 
It a Truſtee is directed to place out Money on the beſt Security that can Rider and 
be got, with the Conſent of Hufband and Wife; and he puts it into a Sic4o:/tvn. 
Banker's Hand, and takes his Note for it, and he becomes a Bankrupt, 18. ps 
by which the Loſs happens; the Truſtee ſhall be decreed to pay the Mo— 
ney out of his own Pocket, though no Fraud appear, and though the 
Conſent of Huſband and Wite be had to it. | | | 


* 


y, being 


? 
& 


K) How far Truſtees are anſwerable fo 
Ze _ _ each other. 


RASH Truſtee ſhall be charged for no more than what he aQually Bridem. 37. 


- a, x 0 76 N . 
q received ; but where they join in Receipts, there they ſhall be all Lk b 
charged; per North K. Vern. 301. Spalding v. Shalmer and St. Amand 4, and B. 
o 2 7 
a1“. | | Truſtees re- 
3 L ne | Ze? _ | | ceived 1000 /, 
rach, on Sale of a Truſt. Eſtate, and both joined in Receipt for the Money, as they did in the 
\onveyances, E. became inſolvent, Viig%t K. doubted if J. ſhould anſwer the whole, 2 Vern. 504. pl. 453. 
ES, Qaven.—1 P. Mill. Rep. 81. pd. 85. 8. C. And it is there ſaid that the Ceflur gue Traft was preſent, 
1 n to the Payment as above; and at his Importunity the Truitees joined in Acquittance tor the 
whole. Decreed that 4. ſhould not anſwer for P.'s 19001. | 
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Uſes and Truſts. 


3 But if two Executors join in the Sale of the Goods, &c. of the Teſtatgr, 
Murrell v. they ſhall be both chargeable, though one of them only received the Mo. 


FOR 
— tata Mt xo 


—_—_———— 


K Ae 


3 58. ney, for there was yo Necellity for their joining. 
Churchill v. | 
Hopſon, S. P. | 
| 3 . 7. S. by Will 1724, gave 650 l. to R. and two other Truſtees, in Tryf . 
5 RT Caf. 742. to build and endow an Alms-houſe in Carmuall for Maintenance of five - 
Lord Chan- poor Women, and made M. and N. Executors, and appointed the 600) We 


cellor ſaid, 0 be paid within ſix Months after his Death, with Intereſt. X. lived in 
that it could 


London, and the other Truſtees in Cornwall, R. called on the Executor, 
not be expec- > * 

ted that all the for the Money, who refuſed to pay it, unleſs the two other Truſtee, 
Truſtees would join in a Receipt. R. procured a Receipt, and received all the 
ſhould meet Money, and paid at Times, by Directions of the other Truſtees for build. 


pr gol of ing, &c. 4001. and abqut faur Years after the Maney firſt received failed, 


ney ; but if and was then inſolvent. On a Bill for an Account againſt all the three 
they had, 5 Truſtees, Lord Chancellor decreed R. only to be chargeable. | 
ther one mu | | | 
have had the Cuſtody of the whale, or it muſt he divided into Shares. Suppoſe all the Money had been 
lodged in a Banker's Hands Bona fd, and he had failed, ſhould the Truſtees have been anſwerable, &., 
And if they intruſt one of themſelves for Convenience or Neceſ/ity, at a Time when he is folvent, which is ng 
more than making him their Banker, ſhall Equity puniſh where there is no Default? and this is the very Caſe 
of Churchill and Hopſon 3 and to charge Trullees in fuch a Cale, would make the Caſe of the Truſtees, why 
are neceſſary for the common Good and Convenience of Families, Cc. very perilous, and his Lordſhip ſaig, 
he ſaw no Reaſon why Truſtees may not make one of themſelves their Caſhier, where there is no Fraud, That 
this was a reaſonable Thing, R. at that Time being the only Truſtee, who lived in London, where the Money 
was paid, c. And as to an Objection made as to the letting the Money lie fo long in R,'s Hands, he fil 
the Caſe of R. differs from the Caſe of a common Banker, where the Money may be drawn out at Pleaſure; bu 


there R. had as good a Right to the Keeping of it as tbe others, and all was paid Out to about one Third, and ( 
he was intratted by the Teſtatrix as much as the other. 15%. If ons 7 ruſtes dired2s the Payment of the Traft 
Money ower ro the others, and joins in the Deed, he charges and makes himſelf liable for the Default of the 
other. Said to have been ſo lately held in Chancery in the Caſe of Serjgant Webb's Will. 16:4, 
| | | 8 | 6 . 5 : = '. "I 9 
Bridgm. 38. Byt if upon the Proofs or Circumſtances, the Court be ſatisfied that , 
3 there be Dolus Malus, or any evil Practice, Fraud, or ill Intent in him © 
wee, that permitted his Companion 29 receive the whole Profits, he may be charged, 
Bridem, ag, though he received nothing. 8 5 
Thy, If there are two Truſtces, and one of them, without Warrant of the 7 
Sherborne, Party that Truſts him, or of a Court of Equity, aſſigneth his Eſtate, and 
Cr». Car. 312. the Aſſignee receives the Profits, and becomes inſolvent, he that made b 
5 Truſtees the Aſſignment ſhall anſwer it for him; but the other original Troſtet b 
both ſeales {hall anſwer for no more than what he receiveth, becauſe the Aſſignee : 
the Counter- cometh not in by him, or by his Aſſent or Appointment ; and in cal . 
part of the ſuch original Truſtee, who did not make the Aſſignment, receive the 00 
Aingnment, whole Profits and becomes inſolvent, neither the Aſſignor or Aſſignee ſhal 8 
and joined ia pe anſwerable for th | | D 1 
Acquittances e Ane 0 | em. | 29 
for Rent for a | | 1 7 
Year and an Half; bot the other never meddled further. Reſolved by Lord Keeper, aſſiſted by four Judges 3 


whereof Crooke J. was one, that the other being only a Party intruſted, ſhall not be anſwerable for more than 
came to his Hands; for it was the Default of him who put them in Truſt, to repoſe Truſt in one who was not | 
able to pay ; and he being truſted as well as the other, the other ſhall not be compellable to make good bis 5 gu 
Defect ; and ſo reverſed a Decree whereby the other Truſtee was made liable to pay.—8. C. cited 2 Vern. 516. 


and it is there ſaid, that the making joint Truſtees by the joining in Receipts to be anſwerable for each other ” 
las in the above Caſe) ſeemed to be againſt natural Juſtice, unleſs. they. had ſo joined in Receipt, as not to be 

diſtinguiſhed what had been received by one, and what by the other; that there indeed, of Neceflity they M- 

mult both be charged with the whole; and that is from their own Neglect or Default; as if another Man 

ſhould blend his Money with mine, by rendering my Property uncertain he loſes his own; and that there I 

was a Difference between Joint-Truſtees and Executors ; Executors may act ſeparately, if they think fit; bu: 3 


if a Truſt Eſtate is to be ſold, the Truſtees muſt both join in conveying, and alſo in Receipts ; otherwiſe no 
one will purchaſe. And ſince one Truſtee has equal Power, Authority, and Intereſt with the other, tbe 
one cannot in Reaſon inſiſt, or deſire to receive more of the Conſideration - Money than the other, or to be 
more Truſtce than his Partner or Co-Truſtee. 4 | 


00 20 


Uſes and Truſts. 3 = On 

() In What Caſes Truſtees ſhall give 
Security; and when be diſcharged oz 
removed, 


W HERE a Truſtee is Inſolvent, the Court of Chancery will com- C*rth. 458. 


. . . n 77 K « 
pel him to give Security before he ſhall enter upon the Truſt. PA 4 


One Truſtee was decreed, at bis own Requeſt, to releaſe to the other and Fin. Rep. 380. 
his Heirs his Truſt, and that the other ſhould ſell the Premiſſes deviſed Travel! v. 


| Danver:, 
to be ſold. Mrers and 
h Eotbetch. | 
Likewiſe a Truſtee was removed out of the Truſt, though uch agaiaft 2 Cha. Ce. 
bis Will. 2 130. U, 
— 0 qt — Fee * —— antral 


dC. —— 


(M) The Power of Ceſtui que Truft. 


$5 3 3 , Mid. 38 
Hui que Truſt hath Jus Habendi and Jus Diſponendi, and though in rw” _ 

Law he hath neither Jus is Re, not Jus ad Rem, yet in Equity he heder. 

: | | . 1 Rep. 121. B. 

n ova Chulliigh's 
gue Truf? of a Surplus has but a bare Poſſibility, and cannot /ell. Chan. Ca. 208. Arg. Lord Cornbury v. 
Midaleten. —— Unleſs the Truſtees are Parties. Chan. Ca. 175. Backbouſe v Middleton. Any Diſpoſition 
by Ceſtui gue Truſt ir binding upon the Trufiex in à Court of Equity, and even at Law. Chan. Prec. 415. 


Ceſtui que Truſt of a perſonal Eftate may ſue in Chancery to have an Ac- 3 Char. Rep. 
count againſt the Executor or Adminiſtrator, and at the ſame Time in the 8 5 * 
Preregalive Court, to inforce them to bring in an Inventor. %. 

Likewiſe Ceſtui que Truſt may bring Account againſt the Barliff appointed 2 Chan. Ca. 
by his Truſtee to manage the Eſtate of Ceſtui que Truſt, after fuch Bailiff 121. Pollard 
has accounted to Truſtee. - = | „„ avant 

Morigagor in ee, after the Mortgage- Money paid, is a Ceſtui que Truſt; 2 Chan. Rep. 
and a Will of the Lands made by ſuch Mortgagor, before the Mortgage, 771 , Yo 
(notwithſtanding ſuch Mortgage, and that for want of a Reconveyance“““ “ 
the Eſtate in Law was in the Mortgagee, and ſo a Verdict at Law paſſes 
againſt the Deviſee of ſuch Mortgagor) is good, and not revoked by ſuch 
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Mortgage, eſpecially in this Caſe, where there was no Republication after 
dhe Diſcharge of the Mortgage. . 3 
1 It has been held by ſome that even a Bargain and Sale inrolled by Ceſtui A m_ 185. 
due Jruſt of an Eftate-Tail, ſhall bind the Iſſue in regard that ſuch a Tr uſt 3 Care 
1s not within the Statute De Donis. | pentor, alias, 
al 5 | | | Wiafhborne v. 
_— | | | Downes. 
4 : But a common Recovery ſuffered, or a Fine levied by Ceſtui que Truſt of an 77 I; 
re  Eftate-Tail, has the ſame Effect in Equity as it would have at Common It had been 
ut 


Law, in caſe the legal Eſtate was in him. Reſolved by Ld. Chan. Jaoubted, whes 
3 | ther the Reco- 
very of C///u; que Truft in Tail, with Remainder to another in Tail, ſhould bar the Remainder, becauſe it was 
v0 ſettled Iutereſt veſted ; and Bridgman Ch. J. was of Opinion it ſhould not. But it was referred to a Caſe and 
Judges to conſider of it. Chan. Ca. 68. Ld. Digby v. Langaworth, 


A Tender ts Ceſtui que Truſt of Money due on a Bond, and a Refuſal, 1 Le. * 


4 * Lynch ar 
is 4 good Plea to Action of Debt on the Bond made to Truſtee, 2 v. 


Caſe.——So where he is Cui que Truſt of a Poſſibility. Mo. 806. pl. 1093. Cole v. Moore. But Ceftbe 


408 Ales and Truſts. 


(N) Ok Foꝛkeitures by Ceſtui que Truſt. 


Bat 467: Hu. que Truſt for Years may forfeit his Intereſt for Felony, but Cefy; 
awilet uv. | 


The Attorney que Truſt in Fee cannot; per Hale Ch. J. 


U 
General. | | 


3 Chan. Rep, Truſt of a Leaſe in Groſs, ſhall be forfeited for Felony, as the Farl of 
39, 37- Somerjet's Caſe in Hob. Daccomb's Caſe, and Cro. J. Babington's Caſe, ard 


k luti = ba - : - 
ants 6. Sir V. Ralcigh's Caſe z but otherwiſe of a Term aſſigned over to wait on 


neral V. Sands, the Inheritance. | | 

Gals. 319. Ceſtui que Truſt of Eſtate for Life levies a Fine, it is no Forfeiture, but 
Shefficld v. good by the Stat. of 1 K. 3. c. 1. during his own Life, and if Proclama. 
Radcliff. tions paſs there needs no Claim or Entry within five Years. 

3 Ch. R. 34 But Ceſtui que Truſt in Fee or Fee-Tail forfeits the ſame by Attainder of 


Attorney Ge, Treaſon, and the Eſtate is to be executed to the King in a Court of Re. 


neral v. Sands, yiew by the Stat. 33 H. 8. 27 H. 8. c. 10. 


3 Ch. R. 35. Where an Alien is Ceſtui que Truſt of an Eſtate; the Truſt belongs to 
Attorney Ge- the King. ET. Ho 


neral v. Sand, 
cites Hollands 
Caſe. 


3 Cb. R. 36. If Ceſtui que Truſt dies without Heir, the Land ſhall be diſcharged of this 
sen wa Truſt. As if a Tenant in Fee of a Rent-charge die without Heir, or be 
Prat Ve o ales attainted of Felony, the Land is diſcharged. - 


3 Ch. R It Ceſtui que Truſt is indebted to the King, he ſhall have Execution of 
{roy "9 this Truſt both by the Common Law and the Practice of the Court of 
F -- Exchequer. - e 8 | 

1 Chan, Ca, A Fine with Proclamation and Non-Claim will Lr a Truſt, and ſo it 


268. Cid Was reſolved in the Exchequer, and an Entry on the Land by a Ceftui que 

v. Aſoley. 07 is not ſufficient Claim, but it muſt be a Subpena ; per Lord Keeper 
| Finch, e 

1 Abr. Eau. If a Truſtee does by Fraud and Combination with the Cęſtui que Tri, 

Caſes IT engeavour to evade any Penal Law, as the Statute of Simony, &c. under 

e pg 21 Pretence that a Trult is only cognizable in Equity, and that Equity ſhould 

5 not aſſiſt a Penalty or Forfeiture; yet Chancery will aid remedial Laus, 
: and not ſuffer its own Notions to be made uſe of to elude any beneficial Lay. 
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Ok Ulury. 


S URL, in a ſtrict Senſe, is a Contract upon the Loan of Hawk. P. C. 
Money, to give the Lender a certain Profit for the Uſe of it, 245. | 


upon all Events, whether the Borrower made any Advantage 
of it, or the Lender ſuffered any Prejudice for the want of it, 
or whether it be repaid on the Day appointed, or not. 5 


And in a larger Senſe it ſeemeth, that all undue Ad vantages taken by 1. id. 


a Lender againft a Borrower, came under the Notion of Uſury, whether 
there were any Contract in Relation thereto, or not; as where one in 


Poſſeſſion of Land, made over to him for the Security of a certain Debt, 


retains his Poſſeſſion after he hath received all that is due, from the Pro- 
fits of the Land, „ N 


The Conſideration of this Offence may be reducible to the following 


Heads, wherein we ſhall enquire. 


(A) Of Uſury at Common Law. 
(B) Of Uſury by the Statute Law. 


(O) What Kinds of Agreements 02 Contracts hall be 


deemed uſurious, and what not. 


(D) What Kind of Þazard oz Caſualty will bzing an 


Agreement, &c. out of the Statute of Uſury. 


(E) In what Caſes, Securities ſhall be fozfefted oz avoided 


on account of Uſury. 


ch) Jn what Caſes a Foxfeiture of treble Ualue ſhall be 


incurred on account of Uſury, 


(0) In what Caſes Relief is given againft ulurlous Con- 


(H) pow far Sureties are affeed by ulurious Contrazs. 
(1) That Inkozmations will lie fn Cafes of Uſury, and 


where they are good, and where not. 
(T) Df the Pleadings in Caſes of Uſury. . 
() Df the Trial and Evidence in Caſes of Uſury. 


Vol. V. 3 M. (A) Df 


ö ——— » b 


— 1 


Ok Uſury. 


(4) Of Uſury at Common Law, 


Hawk. P. C. 1 was holden to be abſolutely unlawful for a Chriſtian to 


1 take any Kind of Ufury, and that whoſoever, was guilty of it, wa, 
. f Jewiſh liable to be puniſhed by the Cenſures of the Church in his Life-time; ang 
Ulury, being that if after Death any one was found to have been an Uſurer while livin 
40 per Cent. all his Chattels were forfeited to the King, and his Lands eſcheated 0 
and more, vas the Lord of the Fee. | Z e 
prohibited at a | 


Common | | 
Law, but no other. Hard. 420. Anon, 


Hawk, P. C. Alſo it ſeemeth to have been the Opinion of the Makers of ſome Ads 
245. of Parliament, as 5 Ed. b. c. 20. 13 El. 8. Seft. 5. and 21 Jac. I. c. 17. 
Seck. 3. That all Kinds of Uſury are contrary to a good Conſcience. 
Id. Ibid. And agreeably thereto it ſeemeth formerly to have been the general 
1 Opinion, that no Action could be maintained on any Promiſe to pay any 
Kind of Uſe for the Forbearance of Money, becauſe that all ſuch Con- 
tracts were thought to be unlawful, and conſequently void. 
II. lbid. But it ſeemeth to be generally agreed at this Day, that the taking of 
reaſonable Intereſt for the Uſe. of Money is in itſelf lawful, and conſe 
quently that a Covenant or. Promiſe to pay it, in Conſideration of the For- 
bearance of a Debt, will maintain an Action; for why ſhould not one 
| who has an Eſtate in Money, be as well allowed to make a fair Profit of 
it, as another who has an Eſtate in Land? And. what reaſon can there be, 
that the Lender of Money, ſhould not as well make an Advantage of it 
as the Borrower? Neither do the Paſſages in the Mofaical Law, which 
are generally urged againſt the Lawfulneſs of all Uſury, if fully conſi- 
dered, ſo much prove the Unlawfulneſs, as the Lawfulneſs of it; for if 
all Uſury were! againſt! the Moral Law, why ſhould it net be as much 
ſo in reſpect of Foreigners of whom the. Jeu were expreſly allowed to 
take it, as in reſpect of thoſe of the ſame Nation, of whom alene they 
were forbidden to receive it? From whence: it ſeems clearly to follow, 
that the Prohibition of it to that People was merely Political, and con- 
ſequently doth not extend to any other Nation. 


* 


* 
EEE — 


—— 


(@ Of ung ve the earns Kam. 


BY the 37 H. 8. c. 9. And the 13 Eliz. c. 8. The Rate of Intereſt is 
D not to exceed 10 l. in the 100 J. By— . 
The 21 Jac. 1. c. 17. ſ. 2. None ſhall upon am Contract, direfly or in- 
directly, take for the Loan of any Money, or other Commodities, above tht 
Rate of 81. for 1001. for one whole Year, in Pain to forfeit the treble 
Value of the Money, or other Things lent, = 
S. 5. This Lao ſhall not be conſtrued io allom the Practice of Uſury in Point =o 
F Religion or Conſcience, eee eee, RG 1 


By 
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the Loan of Money, or other Commodities, above the Value of 61. for the d made at 


8 J. per Cent. 
Forbearance of 100 l. for one Year, and ſo after that Rate, and all Bonds, 8 ck 


Contracts, &c. whereupon more ſhall be reſerved, ſhall be void. They that king of this 
receive more, ſhall forfeit the treble Value of the Money or other Things lent. ag on 
cing Inter 
to 61. per Cent. The Mortgagor continued paying Intereſt of $1. per Cent. for 15 Years after this Statute, 
and then the Mortgagee entered. The Mortgagor brought a Bi/ to redeem. The Queſtion was whether the 
2 J. per Cent. received for the 15 Years, ſhould not be allowed in Diſcharge of ſo much Principal? The Court 
denied Relief as to the Money paid by the Plaintiff; but decreed 64. per Cent. only, to be allowed from the 
Defendant's Entry on the Eſtate. 2 Vern, 42. pl. 37. Walker v. Penty. On a Re-hearing the Decree 
was confirmed, as to the 2 /. per Cent. Ibid. 78. pl. 73. Lord C. Zefferies having been of Opinion, that the 
Statute had o Retro/pe beyond 1660. but looked forwards to Contracts and Agreements then after to be 
made, and not to any Contracts and Agreements before that Time, and having decreed Account to be taken 
accordingly, as above, now upon the Bill of Review, Lord Commiſſioner Trevor, becauſe there was a Decree 


already made in it, would not reverſe it ; . but Lords Commiſſioners Rawlinſen and Hutchins, on reading the 


Act of Parliament, held the Act had a Retroſpect, and makes it unlawful to take more than 6/7. per Cent. 
upon any Contracts whether made before or after the Act of Parliament; but that Part of the Statute which 
adds Penalties, relates only to Contracts and Agreements then after to be made. 2 Vern. 145. 146. pl. 141. 
Walter v. Penry.——— Abr. Equ. Ca. 288. (D) l. 1. cites 2 Vern. 145. S. C. And adds, that Raw/in/on and 
Hutchins, Lord Commiſſioners, held the Decree ſhould be reverſed, againſt Lord Trevor, 


But the 12 Ann. ſtat. 2. c. 16. Enacts, that no Perſon upon any Contract, 
which all be made after the 29th of September 1714, hall take for Loan 
of any Money, Wares, &c. above the Value of 51. for the Forbearance of 
100 l. for a Year; and all Bonds and Aſſurances for Payment of any Mo- 
ney to be lent upon Uſury, whereupon or whereby there ſpall be reſerved or 
taken above five in the Hundred, ſhall be void; and every Perſon which ſhall 
receive, by Means of any corrupt Barzain, Loan, Exchange, Chevizance, 
Shift, or Iniereſt of any Wares, other Things, or by any deceitful way, for 
the forbearing or giving Day of Payment for one Year, for their Money or 
other Things, above 51. for fool. for a Year, &c. ſhat! forfeit the treble 
Value of the Montes or other Things lent.* | 


* It ſeems to 


e 


that the Statute of 12 Arnz, c. 16. which reduces the Intereſt of Money to 5 J. per Cent. has not a Retroſpect 


to any Debts contracted before; but that they ſhould carry Intereſt according to the Intereſt allowed, or. 


Agreement made at the Time of the Debt contracted.— Ard Serfeant Hawkins, from the Expoſitions-made 


of former Statutes, ſays, that a Contract made before the Statute is no way within the Meaning of it, and 


2 _ therefore it is ſtill lawful to receive 6 J. per Cent. in reſpect of any ſuch Contract. Hawk, P. C. 246. 


The Expoſitions which have been made of the former Statutes being 
very applicable to the laſt, which is almoſt in the ſame Words, the pro- 
per Conſtruction of it will be beſt collected by a due Attention to the fol- 
lowing Heads. % go, 


(c) What Kinds of Agreements oz Con⸗ 
tracts ſhall be deemed uſurious, and 


T hath been reſolved, that an Agreement to pay double the Sum Hawk, P. C. 
borrowed, or other Penalty on the Non-payment of the Principal 245. 

Debt at a certain Day, is not uſurious, becauſe it is in the Power of the 
Borrower wholly to diſcharge himſelf, by repaying the Principal accord- 
ing to the Bargain, F | 


But 


By the 12 Car. 2. c. 13 ſ. 2. None ſhall take, direatly or indirely, for A Mortgage 


be now ſettled, 


ͤ—ꝓ —— 
- 


r 


0 i l Ok Uſury. 


Howk, F. But if it were originally agreed, that the principal Money ſhould not 
248, 


. 


with an Intent to evade the Statute, the whole Contract is void; for the 
Conſtruction of Caſes of this Nature muſt be governed by the Circam. 
ſtances of the whole Matter, from which the Intention of the Parties will 
appear if the making of the Bargain, which, if it was in Truth uſurious, 

is void, however it may be diſguiſed by a ſpecious Aſſurance. 
ere. Fae. cog. So if both Principal and Intereſt be ſecured, yet if it be at the Will of 
pl. 20. Ro- the Party who is to pay it, it is no Uſury; per Dodderidge J. As if | 
berts v. Tro- lend to one 1001. for two ears, to pay for the Loan thereof 30 J. and 
we kak if he pay the Principal at the Year's End, he ſhall pay nothing for In- 
tereſt, this is not Uſury; for the Party has his Election, and may dif. 
charge himſelf by paying it at the firſt Year's End. 
1 But if a Man contracts to pay more Intereſt than the Statute allows, if the 
Hedz«borough Plaintiff requires it; though the Plaintiff never does require it, yet it is 


v. Roſenden. within the Statute of Uſury.“ 
* [t has been 


held, that in an Aſſurance for the Payment of fifty Shillings for the Uſe of 100 l. for fix Months, the Compu- 


tation ſhall be by Kalendar and not by Lunar Months, becauſe by the latter the Intereſt would exceed the 
Rate allowed by the Statute. Hawk. P. C. 247. , | 2 


Cr. Fliz, 20. Nevertheleſs it has been held, that if one contrafs to have more thay 
Pl. 5. Pollard the Statute allows, but he takes nothing of the Intereſt contrafed for, he is 
*. Sealy. not puniſhable by the Statute ; but if he takes any Thing, if it be but 
Shilling, it is an Affirmance of the Contract, and he ſhall render for the 
whole Contract. | | | 
I.. 96. fl. So if I lend 100 l. without any Contract for Intereſt, and afterwards at 
125. in Sir the End of the Year the Borrower gives me 201. for the Loan thereof, 
Woollafm the ſame is within the Statute; for my Acceptance makes the Offence with- 
Dixy's Cafe. out any Contract or Bargain. Per Gent J. | | 
Br. U/ury, pl. Where a Man. for 1001. ſells his Land, upon Condition that if the Vn. 
x. But if the dor or bis Heirs repay the Sum before the Feaſt of Eaſter, or ſuch like, then 
Condition be next following, that then he may Re- enter, this is no Uſury ; for he may repay 
= the ene the next Day, or any Time before Eaſter, and therefore he has no gain 
or repay ſuc . . M | 
a Day, a Year, Certain to receive any Profits of the Land. | 
or two Years, ' | | 


aſter, this is Uſury; for he is ſure to have the Land and the Rents and Profits for that Year, or for thoſe two 


Years. 14. Ibid. 


1. 397- pl. But where B. delivered Wares of the Value of 1001. and no more, and 
$90; Faves took a Bond, with a Condition to redeliver the Wares to B. within a Month, 
dies it as ad. er to pay 1201. at the End of the Year. The Obligation was adjudged 
judged in B.R. void by the Statute of Uſury. 15 . 
Becher's Caſe. a 

No. 398. pl, So if A. comes to borrow Money, and B. ſays he will not lend Money, 
520. cites it but he will ſell Corn, &c. and give Day for Payment at ſuch a Rate, 


as WICKS which Rate exceeds 101. in the 1001. it is Uſury. 
CASE of Giou- | | 


ceflerhhire. 


Mo. 644. pl. If one gives the Profits of bis Lands, worth 100. for Intereſt for a Year 
| 2 Worlty's of 100l. though he receives Part of the Profits daily, this is not Ulſury 
- above 101. for the 100/. Per Popham, Gawdy, and Yelverton, but Fenn 
-.-> 4 autres: 
Cro: C. 283. So where one mortgaged Land for 1001. and took Bond for the Intereſt if 
2 81. a Tear, payable Half-yearly, The Queſtion was whether that makes 
chert. 
Uſe ought not to be paid until the End of the Year, and contracting to 
have Half of it Half-yearly it is not warrantable by the Statute? But the 
Court held that it is not any uſurious Contract, contrary to the Nr, 
| x | | becaule 


be paid at the Time appointed, and that ſuch Clauſe was inſerted only 


the Bargain uſurious againſt the Statute, becauſe, as it was inſiſted, the 
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Of Uſury, 


* 
—— 


becauſe the 1007. is lent for a Year, and the Reſervation is not of more 
than what is permitted by the Statutes; and the reſerving it Half-yearly is 
allowable; for he does not receive any Intereſt for more or leſs Time than 
his Money is forborn. It was adjudged for the Plaintiff, and affirmed 
in Error. 
1 ih to be obſerved, that the Loan of Money for lawful Intereſt allowed 23-4. P. . 
by the Statute, ſhall not be conſtrued to be within the Purview of it, in * 
reſpect of any Expectations which the Lender may have of a voluntary 
Gratuity to be given him by the Borrower, if there be no Kind of Agree- 
ment relating to it. e . 
But a Contract reſerving to the Lender a greater Advantage than is 4. loid. f.22. 
allowed by the Statute, is equally within the Meaning of it, whether the 
whole be reſerved by way of Intereſt, or in Part only under that Name, 
and in Part by way of Rent for a Houſe, let at a Rate plainly exceeding 
the known Value. | | N ON, 
A Bankrupt having borrowed a great Sum of Money of the Defendant / Rep. 


for one Quarter of a Year, he was to give the Defendant 61. for every 1001. TOs 


7 . ; Blance Gu 
that he borrowed ; and ſome Silk being the Security, he was to give bim one, Hartes. 


Pound more for every 160 J. for that Quarter, for the Uſe of his Warehouſe. 
The Queſtion upon the Trial was, whether this Contract made between 
the Bankrupt and the Defendant is an uſurious Contract? and the Jury 
having found a Verdict for the Defendant, Serjeant Cheſhire moved for a 
pew Trial; for he ſaid the Verdict was againſt Law, Holt Ch. J. ſaid he 
thought it was a wrong, Verdict, and it was ordered to be moved again. 
If a Sum of Money is given in Conſideration of an Annuity, though 
the yearly Payment exceeds the Rate of Intereſt, yet it is not Uſury. Thus 


Where A. asks to borrow of B. upon Intereſt, and B. refuſed to lerd for In- Ard. 121. Kl. 


tereſt; but ſaid that for Annuity or Rent he would; and ſo it was agreed, 169. Finch's 


| and a Rent granted for twenty-three Years, amounting to more than the Cale. 


Statute allows for Intereſt, Sc. Ir ſeems this is not Uſury within the 
Statute. : | - 

If A. gives 3ool. to B. to have an Annuity of 51. aſſured to him for 4. 208. 
100 Years, if A. and his Wife and four of his Children / long ſhall live. 5 
Per Cur. This is not within the Statute of Uſury. So if there had not 
been any Condition. But Care is to be taken, that there be no Commu- 
nication of borrowing of any Money before. Held per tot. Cur?. 

So where A. on the 17th of July 1579. lent 100/. to B. who thereupon 5 Rep. 69. 
granted to A. and his Heirs an Annuity of 201. a Year, on Condition that Burton's Cale. 
if the ſaid B. the Grantor paid to A. at Chriſtmas 1580 the ſaid ioo. that 
then the Annuity ſhould ceaſe. Adjudged this is not within the Statute z 
for nothing was to be paid for Intereſt within a Year and a Quarter after 
the Grant; and it the 1001. had been paid on the Day, the Annuity was 
to ceaſe without paying any Thing; lo that it is only a plain Bargain, 


and a conditional Purchaſe of an Annuity. 


But if it had been agreed between A. and B. that notwithRlanding ſuch 5 Rep. 69. 
Power of Redemption, the 1001. ſhould not be paid at the Day, and ſo that Burten's Cale. 
the Clauſe of Redemption was inſerted to evade the Statute, then this had | 
been an uſurious Contract and Bargain within the Statute; for if in Truth 
the Contract be Uſurious againſt the Statute, no Colours or Shews of + 
Words will ſerve, but the Party may ſhew it, and he ſhall not be con- 
cluded or eſtopped by any Deed in any other Matter whatſoever; for the 
Satute gives Averment in ſuch Caſe. 1 1 | „„ 

Where A. for 1001. granted a Rent of 20 l. for eight Years, another of Brownl. 180. 
20l. a Year for two Years, if B. C. and D. ſhould ſo long live. In Reple- tee v. 
vin the Defendant avowed for the Rent, and the Plaintiff pleaded the Sta- tia 
tute of Uſury, and ſet forth the Statute and a ſpecial uſurious Contract. 

And in this Caſe it was ſaid, that, if it had been laid to be upon a Loan 
of Money, then it was Uſury ; but if it be a Bargain for an Annuity, it 
15 7 Uſury; but at this was alledged to be upon a Lending. 
01. V = N | 
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2 J. 252. So where in Debt upon Bond, the Defendant pleaded the Statute of 
pl. 7. Foun- Uſury, and that he came to the Plaintiff io borrow of him 1201. according to 


bonne oy the Rate of 101. per Cent. who refuſed lo lend the lame, but corruptly of. 


247. J 15. fered to deliver 120 l. to him, if be would be bound to pay him 20l. per 
ſays, that Ann. during the Plaintiff's Wife's, and his Son's Lives: Whereupon he 
the Grant entered into the Bond. Reſolved that this, being an abſolute Bargain, in 


| * e Confideration of the Payment of 2010. per Ann. during two Lives, and ng 


only exceeding longer, and no Agreement to have the principal Money, was out of the Sta. 
the Rate al. tute of Uſury; but if there had been any Proviſion for the Re-payment of 
bowed for In- the Principal, although not expreſſed within the Bond, it had been an uſy. 


3 5 rious Agreement within the Statute. And Judgment for the Plaintiff. 


known Propor- | | | 2 : BS og. 
tion for Contracts of this Kind, in Conſideration of a certain Sum of Money, is not within the Meaning of 

the Statute, unleſs there were ſome underhand Bargain for the Security of the Re- payment of the Principal or 

- Conſideration- Money. | 1 5 


$4. 182. A. after the Statute 12 Car. 2. viz. 3 June 13 Car. 2. agreed to led B, 
pl. 1. Rewe 100 J. and that for the Forbearance thereof for the Time underwritten, B. 
v. Billafis, the Defendant ſhould pay to A. the Plaintiff 1201. as follows, viz. 40l. 
| 3 was upon the 20th of Jan. and 20th July, by equal Portions annually next after 
held ill, being the 20th Day of the then Inſtant Month July, till the 1201. be paid; 
after Judg- which exceeded the Rate of 6/. per Cent. And for the further Security B, 
ment. gave a Bond of 2001. and confeſſed a Judgment. Twiſden J. ſaid that the 
Contract here was not Uſurious, but is a Purchaſe of an Annuity for three 

Years. 3 5 | DE, 
2 Med. 307. It is to be obſerved, that if the Agreement of the Parties be honeſt, but 


-- og vis made otherwiſe by «he Miſtake of a Scrivener, yet it is not Ulury. 
Odi . | | | 

See Poſt Let- | 
ter (E) 


th 


* 4 28 
* 8 _ — Las 


(D) What Kind of Hazard oz Caſualty Will 
bzing an Agreement, &c. out of the Sta- 
tute of Ulurp. •„ 


$how. $. Ma- Te has been held, that if Principal and Intereſt be in Hazard upon 2 


Hin v. Abdze. J Contingency, it is no Uſury, though the Intereſt do exceed the allowed 


Rates per Cent. And when there is an Hazard that the Plaintiff may have 
leſs than his Principal, it is no Uſury. Thus— _ „ 

Cro. J. 508. If S. lend 1004. to have 1201. at the Year's End upon Caſualty, if the 

?1. 20. Roberts Caſualty goes to the Intereſt only, and not to the Principal, it is Uſury; for 

v. Trenayne. the Party is ſure to have the Principal again, come what will; but if the 

| Intereſt and Principal are both in Hazard, it is not then Uſury. Per Do- 
deridge J. | | 5 - 

Moor 307. In Debt upon Obligation of 60. the Defendant pleaded the Statute, 


Hf gall. Tp and ſhewed that it was agreed between the Plaintiff and Defendant 14 De- 
nolds v. Clay- 5 ä 

ton. All the Court held, upon the two Statutes of 37 H. 8. and 13 Elix. that the Bond was void, becauſe it 
appears to be made by corrupt Means to have more than 10 J. per Cent. which the Statute of 37 H. 8. intended 
to puniſh, And by the Prowi/o it appears that the Intent was, F one was indebted to another truly without 
Loan and Intention of Uſury, then in ſuch Caſe Bonas and Corveyances of Land for ſecuring the true Debt, art 
out of the ſaid Statute ; but if there is a borrowing of Money, and a Communication for Intereſt, the Deviſe 
to have beyond the Rate of 10/. per Cent. is fraudulent, and within the ſaid Statute, otherwiſe the Statut? 
would be vain; for he might as well have made the Condition, that if 20 Perſons, or any of them, ſhould 
be living at the Day, &c. then he ſhould have 33 2. And of this Opinion were Popham Ch. J. of B. R. and 
e f B. 2 And. 1 5. pl. 8. S. C. 5 Rep. 70. Clayton's Caſe, S. C. reſolved that it was an uſurious 
Londtract. | | 
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Pk Uſury. 1 


cember, that the Plaintiff ſpould lend, the Defendant 300. to be repaid the 
firſt of June following, and that the Plaintiff ſhould have 31. for the Fer- 
bearance, if the Plaintiff's Son ſhould be then living; and if he died then to 
pay but 261, of the Principal Money. The Court inclined that it was 
within the Statute of Uſury ; whereupon the Plaintiff who had demurred, 
became nonſuit. 

So where A. agreed with F. S. to give him 101. for the Forbearance Cr. Fl. 642. 
of 201. for a Year, if B. his Sen were then alive, It was held by three! 43. C. . 
Juſtices (Glanvil abſente) to be Uſury, by reaſon of the corrupt Agree- 095 Ae 
ment, and it is the Intent makes it ſo or not fo. ; 


Likewiſe where the Obligor was bound in a Bond of zool. conditioned , 


Salk. 390. 


to pay 221. 105. Premium, at the End of the firſt three Months after the zi. 3. Mahon 


Date, Sc. and 64. in the Pound at the End of fix Months, as a farther v. 4%. 
Premium, together with the Principal itſelf, in Caſe the Obligor be then 4 ONE” 
living; but if he dies within that Time, then the Principal to be loſt, This 
was adjudged an uſurious Contract, becauſe there was a Poſſibility that the 
Obligor might live ſo long; and there is an expreſs Proviſion to have the 
Principal again. | 1 8 

But where the Bargain is merely caſual, and the whole depends on a2 
Contingency, there the Contract is not uſurious. Thus . 


Mr. Spencer being in Poſſeſſion of an Eſtate of 70001. a Year, and of 


a perſonal Eſtate in Goods and Plate, Cc. worth 20,0001. and owing 7% Je, 


about 20, ooo l. to Tradeſmen, being about 30 Years of Age, of a hefe & al, 


| Executors © 
Conſtitution, but impaired by. irregularity; and the Dutcheſs of Marl- Mr. Fob E 


borough his Grandmother, being then 78 and of a good Conſtitution, made Sbencer, againſt 
the Defendant à Propoſal, that for 50007. paid down, he would engage S a 
to pay 10,0000. if he ſurvived the Dutcheſs, which after ſome Delibera- 2 


the! | MS. Rep. in 
tion was accepted by the Defendant; and Mr. Spencer gave him a Bond - 


| | Canc. Trin, 
for the Payment of io, ooo. in ſix Months after the Death of the 24 Gee. 2. 


Dutcheſs, in caſe he ſhould be then living. The Dutcheſs lived ſix Years And fee the 
after and then died, giving Mr. Spencer by her Will a very conſiderable Caſe very fully 


Eſtate. Then Mr. Spencer confeſſed a Judgment to Defendant for 10, 000“. If = * 


and afterward paid him 2000. in Part of it, and then died, about a Year 
and eight Months after the Dutcheſs. A Bill was brought to be relieved 


againſt this Demand, upon Payment of the principal Sum with legal In- 


. tereſt, on account of its being an unconſcionable Bargain, and againſt the 
publick God. = 1a ap 


Lord Chancellor called to his Aſſiſtance Lord Chief Juſtice Lee, Lord 
Chief Juſtice MWilles, Sir John Strange Maſter of the Rolls, and Mr. Ju- 
ſtice Burnet; who gave their Opinions in Hil. Term 1750. that no Con- 
tract can be fraudulent within the Statute, where it is not for the Forbea- 
rance, There may be many Contracts which this Court ſets aſide, 
though not Uſurious, as Marriage Brocage Bonds, Plice Brocage Bonds, 
Sc. but here appears no Fraud or Impolition in this Caſe, and the Party 
himſelf has confirmed it: this was a meer Contingency, and the whole 
Money might have been loſt; it is a Bargain of Chance, and a meer 
Wager, and refuſed the Relief prayed by the Plaintiffs. 1 
So where A. delivered to B. 1001. who by Indenture covenanted wirh 
A. to pay to every one of A.'s Children which then were and ſhould be living 
at 10 Years End, 801. A. having then five Daughters; and for Aſſurance Ces. Elia. 741, 
mortgaged a Manor, and was bound in a Statute of ;00/. it is not Uſury, 2 15. Be. 
but a meer caſual Bargain, But if it were to pay 4001. at 10 Years . 55 
End, if any were living, then it would be a greater Doubt; or if it had ih 
en to pay 300 l. if any were living at one or two Years End, that had 
been Uſury, becauſe of the Probability that one of them would continue 
alive for ſo ſhort a Time; but in 10 Years are many Alteratians. 


But 
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Co. J. 507. But where M. lent C. 1501. for Repayment of which C. leaſed a Cloſe 
70 20. Ro- fo M. for 60 Years, to begin at the End of two Years, upon Condition that 
8 if he paid the 1501 at the End of the two Years, the Leaſe to be void, and 
DE it was agreed that for the deferring and giving a Day of Payment for the 
two Years, C. ſhould pay to M. for Intereſt 221. 10s. Quarterly, if M. ſhoull 
Jo long live. In Purſuance of which Agreement M. lent the 1504. and 4 
made the Leaſe, and granted by Fine to M. the Rent of 227. 10s. to be 
paid Quarterly, if M. ſhould ſo long live. This was held to be an uſurious 
Contract, for by Intendment M. might have lived above the two Years, 
and it was an apparent Poſſibility that ſhe ſhould receive that Conſidera. 
tion, whereby ſhe is within the Statute; and alſo that the Leaſe taken for 
the Payment of the Principal Money, and not for any Part of the Uſury, i; 


within the Statute, becaule it is for Security of Money lent upon Intereſt, 


and for the ſecuring of that which the Statute intended M. ſhould loſe, 


FY 
k — — 


() Jn what Caſes Securities ſhall be 
* See the fol kozkeited 02 a voided on Account of Uſury.* 


lowing Head. 


Hawk. P. C. FFERE it is to be premiſed that it is not material, whether the Pay. 
N ment both of the Principal, and alſo of the uſurious Intereſt be |. 
cured by the ſame or by different Conveyances, but all Writings whatſoever, 

ior the ſtrengthening ſuch a Contract, are void. 
2 Le. 39. Where a Bond was made for more than lege] Intereſt, but at the Pay. 
Arg. in Fan ment the Ovligee takes only legal Intereſt; he ſhall not be puniſhed for the 


_— Contract; but perhaps the Bond ſhall be void. Thus— 


4 Le. 43. fl. Where A. borrowed of B. 801. and was bound in a Bond to pay him gol. 
117. Brown at the End of the Year; per Cur. Though the gol. was tendered, and B. 
v. Fulſey: aid tell the ſame, yet if B. takes but 801. it is not Uſury; within 5 Eliz. to 


3 Le. 205. pl. make a treble Forfeiture; but yet in that Caſe the Obligation itſelf is void. 
The Bond is void preſently, and if he receives exceſſive Intereſt, he 


260. Body V, 


FO" ſhall forfeit the treble Value; Per Clerk J. | 

Bulſir, 17. Where the firſt Contract is not Uſurious, it ſhall never be made ſo by 
Matter ex poſt Fatto. Per Williams J. Thus | „ 

5 In Debt upon an Obligation, where the Statute of Uſury was pleaded, 

„ „rear it was ſaid by Popham; upon the Evidence, that if a Man lends 100 l. fir 
S P. and re- | Sn Tap 
ſolved by the 4 Year, and to have 101. for the Uſe of it, if tne Obligor pays the 101. 20 
whole Court, Days before it be due, that does not make the Obligation void, becauſe it 
that 77: taking was not corrupt. But if upon making the Obligation i? had been agreed, 
the Uſe Mo- hat tbe 10. ſhould have been paid within the Time, that would have been 
ney Within the. 

Ver, ſhall Uſury, becauſe he had not the 1004. for the whole Year, when the 104, 
not avoid the was to be paid within the Ycar;z and Verdict was given accordingly. 
Obligation, | | | | | | | 
and is no Uſury within the Statute, becauſe it was not Uſurious at the Beginning. And Judgment for the 
Haintifft, Bulft. 17, | | | : | 


7 Med. 119. Likewiſe if a Man makes an uſurious Contract with another, and gives 
{be Quern v. him unlawful Intereſt, and agrees ſo give him a Bond fer the Principal, 
Seæbel, alias, ke: Ae a; 8 
1 and after, by a ſubſequent Agreement, gives a Bond for the Sum lent to J. d. 
| to whom the Lender owes ſo much, in Satisfaction of his Debt. This Bond 

is not voidable by the Statute; Per Holt Ch. J. | 


2 . —_ 


. 


— 


8 


; So if a Man lend Money on a legal Iubereſi, and after a ſubſequent Agree- gg, 19. 1 
EF” gent is made for more Intereſt, which is Uſury; that will not avoid the e e 45 0 
© rſt Contract; Per Holt Ch. J. 7, alias 

. 


BPeaus. For 


125 the Words of 
the Statute are, That all Aſſurances for the Payment of any Principal, &'c. auhereupcy or whereby there 


fall be reſerved or taken above the Rate of 5 J. in the Hundred, ſhall be void.” 


3 But if a ſecond Bond be made after the Forſeiture of a former, and Hawt. P. C. 
conditioned for the Receipt of Intereſt according to the Penalty of the for- 248. / 23. 
feited Bond, this is as much within the Statute as if it had been made 
before the Forfeiture; for if ſuch a Practice ſhould be allowed, nothing 
could be more eaſy than to elude the Statutez and though the whole 
Penalty be due in Strictneſs to the Obligee, yet the true principal Debt 
is in Conſcience no greater after the Forteiture of the Bond, than it 
© was before. | 1 5 P, 
z A Bond made, to ſecure a juſt Debt payable with lawful Intereſt, Haack. P. C. | : 1 
ſhall not be avoided by reaſon of a corrupt Agreement between the Obli- 246. / 11. I! 
gors, to which the Obligee was no way privy: As where A. being in- | "OY | 


debted to B. in 1007. agrees to give him 30/. for the Forbearance of 


that 1007. for a Year, and gives him a Bond for 604. for Payment 


| of the 301. and for the Payment of the 100“. enters into a Bond of 
EF 2007. together with B. for the Payment of a true Debt of 1007. due 


So where W. was indebted in 1001. 10 A. upon an uſurious Contract on Mor 75 2. i 
a Bond, and A. being indebted to E. transferred the Debt to E. and W. be- Pt; 1935. | 1 


came bound for the ſame uſurious Debt to E. whoſe Debt was juſt, and be — 
ignorant of the Uſury. It was adjudged upon great Deliberation, that the : 
Obligation made by V. to E. was not avoidable for the uſurious Con- 
tract made between V. and A. becauſe it was given to E. for a true Debt, | | 1 
and he knew nothing of the Uſury, though the Ground between A. and ” 1 
V. was Ulurious. | | 7 5  onyoet, 5 n | 
Likewiſe an Aſſurance made in Purſuance of a fair Agreement for ſuch Hawk. P.-C. [|] 
Intereſt as is allowed by the Sratute, ſhall not be avoided by the Fault 247. / 17. | 
of the Scrivener, who draws it up in fuch a Manner as to bring it within 
the expreſs Letter of the Statute: As where the Parties agree, that 31. | [tl 
ſhall be paid for the Loan of 1001. for one Year, and the Scrivener in | | 1 
drawing the Bond for it, deth, without the Knowledge of the Parties, | | wlll 
who are illiterate Perſons, make the g. payable at the End of Half a ; 
Year: Or where on the fair Loan of 100. agreed to be paid with com- 
mon Intereſt, a Mortgage is made for the 100. with a Proviſo, that it 
ſhall- be void on Payment of 1051. at the End of one Year, without any 1 
Covenant for the Mortgagor to take the Profits till Default be made of | | „ 141 
Payment, ſo that in Strictneſs the Mortgagee is intituled both to the | t 


' 
i Intereſt and Profits. ER b 
; It is to be obſerved, that a Fine levied, or Judgment ſuffered, in Pur- Haw. P. C. | ("+ 18 
'  ſuance of an uſurious Contratt, may be avoided by an Averment of the 248: / 20. | | {1 
corrupt Agreement, as well as any common Specialty, or parol Contract. | 
e And in an Aſſumꝑſit if it appear, either upon the Evidence, or from the | 


Plaintiff's own expreſs ſhewing in his Declaration, that the Contract was 
uſurious, he cannot recover. But a Specialty cannot be avoided by Uſury- 


s WF appearing on Evidence or on the Face of the Condition, but it muſt be 

„, hleaded. 3 | | 8 

S. lf a Judgment be given upon an uſurious Contract, and it is Part of Vin. Abr. Tit, 4 
d WE the Agreement to bave a Judgment, yet the Defendant may avoid ſuch Vi 304. N 1 


Judgment by Audita Querela, or by Scire Facias brought on the ſame. 
—_ 9 Where A. mortgaged to B. on an uſurious Contract for 100 J. and before Le. 307. p!. 
o the Day of Payment B. is oufted by C. and B. brings Action againſt C. C. 427. Carter 
| Vol. V. „ cannot Ye ale. 


| 
: 
? a : 
of 


418 Of Uſury. 
cannot plead the Statute of Uſury ; for he has 10 Title; the Eſtate being 
void againſt the Mortgagor. Per Periam. 5 ” 

Farr. 119. But where A. lent B. 451. on a Pledge of Jewels, and it was agreed tg 

The Queen v. pay 9l. for it for a Year; afterwards B. gave a Bond for the ſame Money, 

Sexvel, alas Dy Holt at Niſi Prius, It is a Queſtion if the Bond be void or not. 


unn 


Baus. 


(F) In what Caſes a Fozfeiture of treble 
Ualue ſhall be incurred on account of 
„See the Uſury:.* | | . 


foregoing 
Head. 5 OR | | | 

Hawk. P. C. T HOUGH the Receipt of higher Intereſt than is allowed by the 
247. J 12. Statute, by Virtue of an Agreement ſubſequent to the firſt Contra, 


does not avoid an Aſſurance fairly made and agreeable to the Statute, ye 


it ſubje&s the Party to the Forfeiture of treble Value. 
Hawk P. C. But the Receipt of Intereſt before the Time when it is in Strictneſs dye, 
247. /. 14 being voluntarily paid by the Debtor for the greater Convenience of the 
| Creditor, or for any other ſuch like Conſideration, without any Manner of 
corrupt Practice, or any previous Agreement of this Kind at the making 
of the firſt Contract, does not make the Party liable to the Forfeiture of 

the treble Value. | | 


' 


Raym. 196. An Information upon the Statute 12 Car. 2. c. 13. ſet forth that the De. 


_ IE V- fendant, 16 November 20 Car. 2. lent J. S. 20l. till June next following, 
J. S. corrupte & extorſive, 30 8. for the Loan thereof, which is more than 
the Statute allows. The Jury found againſt the Defendant. And it was 
moved, that this corrupt Agreement -&vght to be within the Statute at 
the making the Contract, and not at the End of the Term, as laid in the 
Information. Twiſden J. took a Difference upon the two Clauſes in the Sir 
tute, that if the Lender contracts for more, ſo that the Agreement is cor- 
rupt at the Time of the Loan, all the Aſſurance is void; but if he-contrafis 
for no more than the Statute allows, but will afterwards take more, the Af: 
ſurance ſhall not be avoided, but the Party ſhall forfeit the treble Value. But 
Judgment was ſtayed till the other Side moved, becauſe the Court would 

| adviſe. | | ry | | | 
gy „5% In Debt upon Bond the Defendant pleaded, That after the making il! 

83 Bond the Defendant corruptive recepit ſo much, viz. more than the Statute 

3 Salk. 390. allows, and that therefore the Bond was void. But adjudged upon De- 

pl. 4. S. P. murrer, that the Plea is not good; for the Bond here was not for the Pay- 

accordingly. ment of Money (upon or for Uſury) as the Words of the Statute are; 
bur for any Thing appearing to the contrary, it was for Payment of a ji 
Debt, and ſo the Bond was good when it was made, and therefore an ulu- 
rious Contract after, cannot make it void; but it is a Forfeiture of the 
| treble Value by the latter Claule of the Statute. 
Raym. 197. A. (when Money was at 8 J. per Cent.) lends Money and takes Bond 
The King v. for the ſame, and then the Statute 12 Car. 2. is made, and he will con 
_ tinue the Intereſt on that Bond, the Bond ſhall not be avoided by uch 
| Acceptance of Intereſt, but the Party ſhall forfeit the treble Value by the 
Statute z per Twiſden J. 1 | 
3 Keb. 142. So in Debt on an Obligation conditioned to pay by a certain Day; the 
Pl. 13. Radly Defendant pleaded the Statute 12 Car. 2. c. 13. and ſaid that the Contra 
v. Manig, . Uſurious; but Per Cur. the Contract being made after the Bond for 
feited to receive Intereſt according to the Penalty, which was double - 
Principa 


and that afterwards, (viz.) Ad finem termini predif? he took of the ſaid 


* 


Principal, it doth not void the Obligation that was good at firſt, but only 
ſubjects the Taker to other Penalties ; and Judgment for the Plain- 
tiffs, Ni. 


— —— — 


(0) In what Caſes Reltef is given againſt 
uturious Contracts. 


| fe has been ſaid, that though the Statute does not go ſo far as to make C in Hin. 


the Party receiving the ulurious Intereſt liable to refund; yet having ep bgg 
prohibited the taking beyond ſuch a Sum, and avoided the Contract, the 1 "A Pros 
taking it is a Breach of the Statute, and the actual Receipt of the Money v. Lins. 
will (in a Court of Equity) make him liable to refund; the Wrong 
being the ſame, whether the uſurious Intereſt hath been actually paid or 


Not. Thus 


Where A. entered into a Bond to B. for a Sum of Money, to pay 61. per Caſes in Fou. 
Cent. Intereſt; afterwards A. being unable to pay off the Bond, conſented to pay in Lord Tal- 


101. per Cent. for the Money, and continued paying at that Rate for 1 4 be, Time 38. 
Years. B. died, A. became Bankrupt. The Aſſignees of A. brought a Bill, — . 
and thereupon the Executors of B. were decreed, by the Maſter of Rolls, 0 
account; and that, for what had been really lent, legal Intereſt ſhould be 


computed and allowed, and what had been paid more ſhould be deducted 
out of the Principal to be due on the Account; and if B. had received mere 
than what was due with legal Intereſt, the ſame to be refunded by the Ex- 
ecutors, and the Bond to be delivered up. And afterwards the Lord 


Chancellor affirmed the Decree; but ſaid, he did not determine how it 


could be, had all the Securities been delivered up; that not being be- 
fore him. | „ . | i | 
The Court decreed Money to the Plaintiff againſt the Defendant; 7,44, 241, 
albeit he had Judgment and Execution, being upon the Point of uſurious Largfira v. 
bp ee | | Barnard. 


A Woman reſorted to Gaming-Places at Court, and by ſupplying Perſons 2 Vern. 150. 


of Quality there with Money, made great Profit, for which Purpoſe ſhe tl. 156. Tay. 


borrowed much Money, and gave the Lender great Rewards from Time to h & ev. 


Time; but afterwards ſhe borrowed more, and being arreſted for this laſt 3 ; 
Money gives Bond and Judgment for it, and then brings a Bill to be relieved ,, 6 


; 173. Lord 
againſt the Security, and to have an Allowance for the former exceſſive 


Premiums which ſhe had given, and to bring the Defendants to an account. that if the 
The Defendants, by Anſwer, confeſſed the Receipt of five or ten Guineas anche had 
for the Loan of ten Guineas for a Week or ten Days; but in//ted that Kan op 
the Sums ſo received were paid as Profit, and not towards Satisfaction of well as the 
the Money lent. The Court ordered the Plaintiff to pay Principal Inte- Woman, lie 


reſt and Coſts at Law, and here, or the Bill to be diſmiſſed with Coſts; Would not 


9 


for that it would not interpoſe, or meddle with Play- Dells, or Things of have relieved 


even againſt 
the Penalty. 

Es 5 : | | Lord Chan- 
celior, in the Caſe of Boſanguet v. Daſbavond, ſaid, that as to the Laws relating to Gami 

would not interpoſe, becauſe Gameſters on both Sides are equally guilty, and in tuch Cafes we Court w 
fland Neuter ; but the Borrower and Lender are not in the View of Gameſters. MS, Rp. | 


this Kind, Per Lords Commiſſioners, 


Upon 


Hutchins f. aid, 


ng, the Court 


- 1 ee af — > 
> 4 - 


IIS 


WR 
5 
* "x . 
4 *. 
8 
F XN 
: : <> 
* 8 
2 O * , X . 5 
45 
. 1 
1 I 2 
F, 3 
. - 


Fan Arr. Upon a Truſt at Guildhall, in an Indebitalus Aſſumnſit for Money re- 
1. 5. Temkins ceived to the Uſe of the Plaintiff, the Caſe was, The Plaintiff was Cz. 
v. Barnet. gb Jigor with J. S. to the Defendant, and between J. S. and the Defendant 
33 there was an uſurious Contract; the Plaintiff paid Part of the Money to 
1d 0 * the Obligee, and after pleaded the Statute of Uſury upon this Bond; and 
C:ram Trely this is judged an uſurious Bond; upon which he brought this Action for 
Ch. J]. and the Money, which he paid before the Bond was proved Ufurious; and 
that Trely Ch. the Queſtion was if the Action lay: And 77o/t Ch. J. ſeemed to incline WE fc 
A ſtrongly that it did not lie; for here there was a Payment attually mad; 21 


that where a | | : a ; ; , ] . 
Man pays by the Plaintiff to the Defendant, 2» Satisfaction of this uſurious Contract; fr 


— 


1 


Money on a and if they will make ſuch Contracts, they ought to be puniſhed; and he b W 
Miſtake in an „as not for encouraging ſuch Kinds of Indebitatus Aſumꝑſits; for it is le 7 
I to the Caſe of Bribes, and he who receives them ought to be puniſhed, 3 oy 
pays Money but he who gives them ought not to be encouraged by any way to recover : de 
under, or by his Money again. | | | 24 | pP. 
a meer deceit, N | : | * | 3 KH he 
ic is 1exſonable he ſhould have his Money again; but where one knowingly pays Money upon an illegal Con. ad 
lideration, the Party that receives it ought to be puniſhed for his Offence ; and the Party that pays it is * | 
Particeps criminis. Ard there is no Reaſon that he ſhould have his Money again; for he parted with it We 1 al 
freely, and wolenti non fit Injuria. 3 | | | = . - 
Fin. Abr. Tir, It is ſaid, that Defendant is not obliged to diſcover any uſurious Contra?, 

Uſury 315. unleſs the Plaintiff offers to wave the Penalty. TY 
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cites MS. Tab. 9 
Tit. Ujury, Jan. 24, 1424. Brand v. Cumming, 


— 


( How far Sureties are affected by uſu; 
| rious Contracts. (es ON 


2 Le. 166. was bound with P. as his Surety to F. S. in a Bond of 5001. and tha ene 
pi. 200. Baſe . Bond was upon a corrupt and uſurious Contract againſt the Statute, wo 
let v. Prowe. and P. was bound unto the Plaintiff in a Bond, as a Counter- Bond, to ſav: the 
the Plaintiff harmleſs from the faid Bond of 500/. B. is ſued by J. S. upon tha 
the ſaid Bond, and ſo damnified: And thereupon B. ſued P. upon tie Co 
Counter-Bond, who pleaded the Statute of Utury, pretending that all 1 An 
Aſſurances depending upon ſuch uſurious Contracts are void by the Sta- 
tute. But by the Opinion of Wray Ch. Juſt. the ſame is no Plea; for . cou 
the Statute is, that all Bonds, collateral Aſſurances, &c, made for the Pay- ind 
ment of Money lent upon Uſury, ſhall be utterly void; but the Bond here, 
upon which the Action is brought, was not for the Payment of the Money I in! 
lent, bat for the Indemnity of the Surety. | „ for! 
Co. Elia. 642. So likewiſe in Debt on Bond to ſave the Plaintiff harmleſs from an Olli * Gen 
1. 43. Putten pation wherein he and the Defendant were bound to V. &c. and from all mat 
55 25 Suits concerning the ſame. The Defendant pleaded the Statute of Uſury, ug 
vl. 65. 8. C. and that it was made upon a corrupt Agreement between him and V/. V. 
accordingly: Which the Plaintiff might have pleaded in Debt againſt him by V. But 1 = 
But it is there the Court held the Plea ill; for though the firſt Obligation were void, 1 Au 


Ot L yet the ſecond Obligation is forfeited, becauſe the Defendant hath not 2 
no: Know of ſaved him harmleſs from Suits concerning it, nor does the Defendant an- 

the corrupt {wer thereto, but to the Obligation only. A 1 
Bargain; Noy 5 | | | A Ch. 
73. S. C. by the Name of Dœaunbam v. Butter, and Judgment for the Plaintiff But it is added, that G/aw WW II 
il ſaid it would be a dangerous Precedent to avoid the Statute, For the Surety may be a Friend of the Uſu- and 


rer's, who will not plead the Statute in an Action of Debt brought againſt him, and ſo the Statute would be Y 
ta little Purpoſe. And after the Judgment given for the Plaintiff, G/azwi/ ſaid that that Judgment would be = - 
quickly carried to Cheapede. | B 


2 | NEE nn But 


Of Uſury, der 


—— — EY 


But where, in Debt on Bond, Defendant pleaded, that be himſelf borrowed 125 
1001. of W. paying for the Forbearance exceſſroe Uſury, and the Plaintiff Cate. 

* was bis Surety for the Payment, and that the Obligation upon which the 
Allion is brought was given by him to the Plaintiff zo indemnify him againſt 
W. Manwood held this a good Bar; for when the Plaintiff was impleaded 
upon the Principal Bond, he might have diſcharged himſelf upon this 
Matter, and therefore his Laches ſhall turn to his Prejudice; and there- 


fore the Iſſue was joined upon the exceſſive Ulury. Cro. Flix 588. 


So likewiſe in Debt upon an Obligation to ſave the Plaintiff harmleſs pl. 22. Ro- 
from an Obligation, wherein the Plaintiff, as Surety for the Defendant, oy v. May. 
Was bound to J. S. to pay 1000. the Defendant ſaid the Obligation made to 8 * F 
3h J. S. was upon an uſurious Contract, &c. and concludes Tic non Damnifi- x 


| that the Rea- 
catus. Tanfield ſaid, the Plea is good, or otherwiſe the Statute would be ſon conceived 


© defrauded; for by a Compact, the Uſurer would ſue the Surety, who ſhall 2 that 
\ 5 pay him, and have his Remedy on his Counter- Bond. But all the Court ee 2 
5 held it no Plea; for he muſt take Care to ſave his Surety harmleſs. And 


. 
5 


annot know 0 
adjudged for the Plaintiff. | ee f 


the corrupt 


| 1 VE: | | Contract to 
plead it in Avoidance of the Bond, and therefore the Principal ought to take Care thereof, 15;4,— Goldib, 


174. pl. 107. S. C. held accordingly per tot. Cur”. But the Reporter adds, / ure. 


— _ 
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| (1) What Jnfo:zmations Will lie in Caſes 
of Uſury, and Where they are good, and 
where not. e e 


AXN Information was moved for againſt Cawket a Pawn- broker for 1 Bern. Nes. 
5 taking Sixpence a Pound per Month Intereſt; which was ſaid to be % K. B. 200. 


extravagant Uſury. The Court however thought there was nothing ſo _ 
enormous in this Offence but that the common Method of Puniſhment 

- would be ſufficient. But it was argued, that the Statute of Uſury allows 
the Penalty for Uſury to be recovered by Information, or Action, and 
that was urged as a Reaſon, why the Court ſhould grant it. But the 
Court ſaid, that was to be underſtood only of an Information qui tam. 
And farther obſerved, that the Statute chalking out a particular Method 
of proceeding for a new Offence, was a farther Reaſon why the Court 
could not grant an Information; neither can the Party be ſo much as 
indicted. | 


The Place where Defendant accepted exceſſive Intereſt ought to be ſhewn Le. 96. 5. 


$$ 
N 


A FOLDS. 


= 
. 


in the Information, but not the Place where the Contract for the Loan or 11 Sir 
forbearing was made; for that is not needful: But per Clerk J. and per n 
Cent J. and Mamwoed Ch. B. the Place where the corrupt Bargain was An Informa- 
made muſt certainly: be alledged. I, 


p BW Uſury, for a Contr ad? with Perſons unknown, recipiendo ultra 101. in the Hundred, was held 
| 


wut 1 e there was a Receipt of the Uſury according to the Contract. And for that the Recipiendo is naught, be- 

1 cauſe there is no Place nor Time put of the Receipt, which is now traverſable in that Information. Ney 143. 
? 3 8 Naſic's Cale. 4 | 

an- 


6 * * 1 . 18: Le. 97. Sir 
Z Ei, Information likewiſe muſt ſhew whoſe Money it is; Per Manwood Woolloftam 
11 5 — — — Dix) Caſe. 
low If an Information be exhibited in the Exchequer againſt an Uſurer, 3 
, and charges that he took more than 10 l. in the 1007. without ſhewing how 48. 5. e. 


4 be | 39. . 52. 
d be Vo L. V. 5 P much Martin Van 


Henbech Caſe. 


tion upon the 5 


Bp ill becauſe an : 
Wn Informer, who is not Party, although the Contract was 41tra 10. &c. per Cent. ſhall not hade any Benefit 


n 


J 


6 


— —— 
much, ſuch Information is utterly inſofficient; for the Informer ought to 
ſet forth the Quantity of the Intereſt received, and yet the ſame is not 

to be recovered. 

And. 48. Upon an Information on the Statute of Uſury, and Subpœna awarded 
Topeliff v. out of C. B. againſt the Defendant, and upon Iflue joined, and found for 
* the Informer, it was alledged in Arreſt of Judgment, that the Court of 
C. B. is not to hold Plea by Proceſs of Subpena but by Original, and 
it is not aided by the Statute of Jeoffails; for it is not miſconceiving of 
Proceſs, but a diſorderly Award of it; and it was inſiſted likewiſe, that 
it is not alledged in the Information by whom, or to whom, nor what Syn 
or at what Place, nor when the Money was lent, nor againſt the Form of what 

Statute it is; yet Judgment was given for the Plaiptifklf. | 
Arg. 11 Reg. But where an Information was exhibited, and ſhewed the uſurious Con- 
| 58.4, tract in certain, whereby it appeared that more than 10/7. was reſerved and 
FE ied = ay gs ed 1 received for the Loan of 190. and concluded contra formam Statuti, yet 
as adjudged. becau ſe he did not expreſly ſay, that it was Per corruptam Accommodationen, 
And. 49. pl. according to the Words of the Penal Statute, the Information was ad- 


123. Emmet judged inſufficient. 
v. Fulawood, | | 3 | | | 
ſeems to be 8. C. and the Juſlices of both Benches held, that thoſe Words ought to be expreſly alledged, and 
not by Implication; and cited 10 H. 7. c. 10. and for Default of thoſe Words the Judgment was reverſed, 
The Defendant was indi&rd for uſurious Lending 20s. ea Intentione to receive 234. within a Month, and that 
the Defendant did receive 3 3. for the Loan of 20. which per Curiam, is not good without ſaying Quad wr. 
ruple agreatum fuit, and for that Reaſon it was quaſhed, being removed out of the inferior Court. Kb. 6:9, 
pl. 111. The King v. Gaſi or Garth. Crooke ]. took a Diverſity between an Information and a Verdid, that 
in an Information the Agreement ought to be expriſly alledged to be corrupt, and cited 11 Rep. Dr. Fofter's Caſe, 


and the Book of Entries 333. But that it is otherwiſe in a Verdict, which is the Finding of the Lay Gents, 
2 Roll. Rep. 48. Roberts v. Tremoil. | | | 


10 


3 Le. 238. pl. An Information upon the Statute of Uſury, for an uſurious Mortgage 
327. Owen made, charged the Defendant, that cepit ultra 100. in 1000. for the For- 
Morgan'sCale. bearance of one Year, and that was out of the Iſſues, Rents, and Profits, 
© evhich he took in Middleſex, of Lands in Glamorganſhire in Wales murt- 
gaged to the Defendant, Manwood ſaid, in the Principal Caſe, that the 
taking of the Ifſues and Profits ought to have been laid where the Land 
was. And ſuch was the Opinign of the whole Court. b 
| Gre. J. 104. In Debt upon the Statute 37 H. 8. of Uſury, the (Count) was, that he 
pl. 40. Woody's corruptive lent 40 l. againſt the Form of the Statute, and that ſuch a Day he 
Caſe. And Jent him 207. &c. againſt the Form of the Statute; but (as to this) did mt 
war Fg m ſay corruptive. After Verdict for the Plaintiff, it was objected, that he 
that if the De- Ought not to have Judgment for either of the Sums, it being clearly ill for 
fendant had the 20 J. for want of the Word (Corruptive.) But all the Court held, that 
demurred Being good for Part, he ſhall have Judgment for that Part; for being for 
_— * ſeveral Sums it is in Nature of two ſeveral Actions. on 
had been good „ | 
for the one, and the Plaintiff ſhould have had Judgment for that Part. ,Cro. J. 104. in S. C. 


Cre. J. 440. Information in the Exchequer, for that the Defendant Per viam r- 


fl. 13. Bedo ruptæ Barganiæ received, Ec. After Verdict for the Plaintiff, it was moved 
v. Sanderfon. | 


ry 3" in Arreſt of Judgment, becauſe he did not ſet forth what the Bargain was, 
lt. c. $2: but generally, Per viam corruptæ, &c. Sed non Allocatur; for this is tht 
J 24. ſays, uſual Courſe of the Exchequer, and the Bargain is to be given in Evidence. 
that in plead- But it was agreed that i Pleading to avoid a Bond or Aſſurance, it oug#! 
2 OO to be particularly ſet forth, becauſe the Party is Privy to his own Contract, 
Jar of Bar to but the Informer is not; and therefore it is ſufficient for him to ſhew it 
an Action, Particularly in Evidence. „ | 

you mult ſet | — | | 

torth the whole Matter eſpecially, becauſe it lay within your own Privity; but that in an Information on the 
Statute for making ſuch a Contract, it is ſufficient to ſet forth the corrupt Bargain generally, becauſe Matter 
of this Kind are ſuppoſed to be privily tranſacted; and ſuch Information may be brought by a Stranges 


— 
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- | 
An Information ſet. forth that the Defendant, by way of a corrup! Con. Sid. 421. pl. 
traft, cepit & ad Lucrum ſuum convertit 408. for deſerring the Day of Pay- . The King 
ment of 251. from the 29th of July to the goth of May, (the Day on v. Valter. 
which he took the 40s) Contra formam Statuti. After a Verdict it was = 8 
moved that it did not appear that the 25 l. was Money lent, but it appears co be 8 © y 
that the taking he 40s. was after Lending, and there is no corrupt Agree- ſays, it was 
ment laid, either before or at the Time of Lending. But adjudged againſt the moved that 
Defendant; for though it be not well laid fo as to give Judgment againſt the * Time of 
Defendant upon the Statute 12 Car. 2, c. 13. to pay treble the Money lent, orbearance 


5 was paſt, and 
yet it is found that by a corrupt Agreement he took ſo much, and therefore the Parey 


gave Judgment againſt him at Common Law, viz. Fine and Impriſonment. _ give 

| | | | me 3 what he 
pleaſed in Recompence for it, there being no precedent Agreement to inforce him to it. Sed non allocatur ; 
for the Court ſaid they would expound the Statute ſtrictly; and if Liberty were allowed in this Caſe, the Bro- 
kers might oppreſs the People exceedingly, by detaining the Pawn, unleſs the Party would give;them what 
they pleaſe to demand for the Time after Failure of the Payment, £4 | | 


— 


It has been held, that No Indifment will lie on the Statute of Uſury; 11 Med. 174. 
for the Method the Act preſcribes muſt be followed; therefore the Indict- 24 17. The 
ment muſt be quaſhed. Rueen v. Dy. 


(K) Of the Pleadings in Caſes of Uſury. 


IN pleading an uſurious Contract by way of Bar to an Action, you muſt Hawk. P. C. 

1 ſet forth the. whole Matter eſpecially, becauſe it lay within your own 248. / 24. 

Privity; but in an Information on the Statute for making ſuch a Contract, 

it is ſufficient to ſet forth the corrupt Bargain generally, becauſe Matters 

of this Kind are ſuppoſed to be privily tranſacted, and ſuch Information 

may be brought by a Stranger. „ | | „ 

Where the Statute is not pleaded, the Bond, though Uſurious, is good. 3 391. 
But it has been held, that Uſury cannot be pleaded "to Scire Facias 2 Fi,. 1043. 

on a Judgment, 0 : de and 

„ Others, A. 

frgnees of Jones 


. | | v. Gower, 
An ufurious Contract was pleaded in Bar of Debt upon a Bond, but 12 Mea. 385. 
it was not ſaid that Defendant was indebted to Plaintiff at the Time of Crow v. 
the Bond given, or that there was an Agreement to lend Money upon the Brown, 
uſurious Contract; and for that Jud' niſi pro Quer. 5 | 
Likewiſe after a Verdict pro rege on an Indictment for Uſury; it was 2 57. 816. 
moved in Arreſt of Judgment, that they had only laid a corrupt Agree- The King v. 
ment, without any Loan or taking exceſſive Intereſt in Purſuance of it. en. 
And the Judgment was arreſted. _ 5 N 1 
Upon Uſury pleaded to an Action againſt Defendant as Indorſer of a 2 Str. 1243. 
Note for 200 l. the Caſe was, that one Grace took the Note upon ad- Maya v. Dau- 
vancing 1971. when the Note had three Months to run, and at the three ling. 
Months end took another Note for 2001. upon advancing 31. for other 
three Months. It was inſiſted, that this was not Uſury, being a Purchaſe 
out and out of the Notes: And both Parties becoming Bankrupts, and 
the Commiſſioners refuſing to let theſe Notes be proved, a Petition was 
preferred to the Lord Chancellor, who directed an Iſſue upon them. And 
now Lee Chief Juſtice held, that this was Uſury within the Meaning of 
„5 © 4 . the 
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the Statute 12 Ann. c. 16. which prohibits the taking more thary 51. per 


Cent. upon any Contract directly or indirectly: However he left it to 


2 Show. 329. 


pl. 339. Hin- 
ton v. Roffee, 


the Jury upon the Queſtion, whether this was to be deemed a Pur- 


chaſe or a Loan; who found it to be the latter, and the Defendant had a 


Verdict. 

In Debt on Bond Defendant pleads Quod corrupte agreatum fuit, that 
Intereſt ſhould be paid for it above the Rate of 61. per Cent. Plaintiff de- 
murs, and held good; for that the Plea ſhews not what Intereſt, nor that 
the Bond was for the very Money, but only by Intendment ; (to wit) ſuper 
Agreamento predifio the Bond was given; and ſays not expreſly Pro ea- 


dem Pecunia. Judgment pro Quer*. For that they would not eaſily avoid 


6 Mod. 303. 
Villar. V, 
Cary. 


a Bond, and the corrupt Agreement ought to be ſpecially and parcicularly 
ſet forth, and the Quantum of Intereſt, otherwiſe the Plaintiff can never 
tell what to anſwer. 3 

In Error of a Judgment in the Palace-Court, wherein the Plaintiff Je. 
clared that the Defendant became indebted to him by Bond in the Sum of 1071, 
The Defendant, without claiming Oyer, pleaded that he was indebted truly 
to the Plaintiff in 92 l. 5s. 9d. and that by Way of corrupt Agreement for 
the Forbearance of that Sum for a Year, this Bond was given, &c. The 


Plaintiff replied, That the Bond was given pro vero & juſto Debito, and 


Freem. 264. 
pl. 286. Booth 
v. Cool. 


Fitz-Gibb. 
130. pl. 2. 
Baynhan v. 
Matthews, 


Freem. 367. 


pl. 472. T ay- 
ler v. Herbert. 


Sid. 28 5. pl. 
21. Dande V, 
Currer. 


iraverſed the corrupt Agreement. And upon Demurrer to this Replica. 
tion, it was inſiſted that it was ill, becauſe the Plaintiff did not ſbew 
how much the juſt Debt was. Sed non allocatur; for there was ſufficient 
to induce the Traverſe; and if it had been alledged, you could not 
have traverſed the Inducement, and the Declaration ſufficiently ſhews the 
Debt. | | | 


In Debt upon a Bond, Defendant pleaded the Statute 12 Car. : of Uſury, 


and ſaid, that corrupte agreatum fuit, that he ſhould pay more than ol. per 
Cent. The Plaintiff replied. Quod non corrupte agreatum fuit, and held a 
good Replication; for if by Miſtake of the Writer the Money was made 


payable without any corrupt Agreement, it is not uſurious within the 


Statute, | 
The Plaintiff declares upon a Promiſſory Note for 301. dated 4th Feb. 
The Defendant pleads that it was corruptly agreed between him and the 


Plaintiff, that he ſhould pay unto the Plaintiff 45 8. for the Loan of the ſaid 


Sum of 3ol. for three Months; and then ſets out the laſt Statute againſt 


Uſury, Cc. It was excepted to this Plea, that it was not averred that the 


Note was given ſubſequent to the late Af againſt Uſury. To which it was 


anſwered and reſolved by the Court, that by the Date of the Note it ap- 


pears to be ſo. 3 ͤ 8 | 
In an Indebitatus Aſumpfit for 101. and a Computaſſet for 351. in the 
ſame Declaration. The Defendant pleads the Statute of Uſury to the Inde- 


bitatus, and avers that both the Indebitatus and the Computaſſet were for the 


ſame Cauſe of Afion. It was reſolved, that the Averment was naught ; 
for the Ground of the Indebitatus is the Debt, and the Ground of the Con- 
putaſſet is the Account; and ſo it cannot be averred that there is the ſame 
Cauſe of both, eſpecially as it is here, where one is for 107. and the other 
for 35/1. But Hale ſaid, he ſhould have pleaded the Statute to the Inde- 
bitatus, and then that afterwards they came to an Account for the ſame 
Wares, - Se. | | | 

On Demurrer in Debt it appeared that 300 J. was lent upon Articles 
dated the 8th of March, to be paid at ſuch a Time; and in the mean 
Time to pay 151. half-yearly from November before. For Cauſe of De- 
murrer it was ſhewn, that it appeared by the Declaration that the Contract 


was Uſurious; but it was anfwered, that the Defendant ought to have 


pleaded thai corrupte ogreatum fuit, &c. and fo gave the Plaintiff an Op- 
portunity to reply to it. But «pon Reading the Articles it was, Whereas 


* 
r e 1 
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Money was lent, &c. which might be in November, or before; and there- 
fore Judgment was given for the Plaintiff, 

Debt was brought on a Bill to pay 7 /. the firſt of May, and on Default Sin- 400. 
of Payment, /o pay 38. 4 d. for every Month that it ſhall be in Arrear //. 2. Swails 
after May the firſt. Defendant made no Averment that the Agreement *. Bateman. 

was to pay the 35. 4d. for every Month pro Lucro Intereſſe & Diem dando 
Solutionts, but only with a Sic the ſaid Sum exceeded 87. per Cent. whereas 

he ſhould have averred that the ſame did exceed 87, upon the 1001. thoſe 

being the effectual Words in the Statute. Judgment pro Quer“. 

In Debt on a Bond for 100/. dated 12th July, &c. conditioned to Pay Cro.Car. got. 
541. at fix Months End. The Defendant pleaded the Statute 21 Fac. of Uſury. l. 1. Neri 
The Plaintiff replied that he Jent the Defendant 507. on the 12th of July, v. II hitlg. 
Sc. for a Year, and that the Defendant was to pay for it 41. for the For- 
bearance of one Year, and that the Plaintiff was not to demand it till tle 

End of the Year ; bat that by Miſtake of the Scrivener it was made but fer 

Half a Year, which be no! knowing, accepted it. The Defendant rejoined 

| that the Lending was only for Half a Year, and that he was to pay 4. for 

it for that Time, *ab/que boc, that on the ſaid 121th of July it was agreed 

that the Loan ſhould be, or that he ſhould forbear it ſor a whole Near, 

Upon Demurrer it was objected that the Plea was ill, becauſe it was net 

pleaded, that corrupte agreatum fuit, Sc. And ſo the Court, abſente Bramp- 

ſton, held: And they all held the Allegation, againſt the Words of the 
Condition to be good; for it is only ſhewing the true Agreement; but 

they all held the Rejoinder ill, becauſe in the Traverſe the Defendant had 

made the Day, (viz. 12th Fly) Parcel of the Iſſue, when he ſhould only 

have traverſed the Agreement. . But no Judgment was given, becauſe the 

Parties agreed. 1 | „ 

The Defendant borrowed 200 l. of the Plaintiff; and it was agreed be- p,y Rep. 41; 
tween them that he ſhould pay the 200 l. at ſuch a Day, and 201. for the yl. 8. Bol ; 
 Intereft for one Year, and that certain Lands ſhould be conveyed to the Plain. v. Fllingten, 
tiff, upon Condition that if the Money was paid at the Day, then the Grant 
ſhould be void. The Defendant plcaded the Statute of Uſury, and averred 
that the Land was worth 121. a Year, and ſo be had double Uſe, The 
| Plaintiff replied, that upon the borrowing the 2001. it was agreed that the 

Defendant ſhould have the Profits of the Land until breach of the Condition, 
and traverſed that there was any Agreement that be ſhould have the Profits, 
and alſo 20 l. for Intereſt. And upon a Demurrer it was objected, that the 
Replication was ill, becauſe the Land being conveyed to the Plaintiff, 
by Conſequence the Profits are ſo too; and therefore he cannot aver 43 
verbal Agreement againſt the Deed, that he had not the Profits. But the 
Plaintiff had Judgment. | EE 

Tanfield Ch. Baron ſaid, that upon an Information betwixt PA R AMORE Cy F. 544 
AND RopiNnSoN in B. R. where ſeveral Contracis upon Uſury being alledged, Pl. 4. Heath 
Iſue was joined whether it were corrupte agreatum Modo & Forma prout, V. Dauntley, 

It was reſolved by all the Juſtices of Eugland to be an ill Iſſue; for he 

01ght to have traverſed the Agreements, becauſe they were ſeveral. os 

| In Debt on Bond the Defendant pleaded the Statute of Uſury made 6th Cre. E. 245, 
ef Feb. 13 Eliz. (whereas the Parliament began 2d Feb. 13 Eliz.) The .. 4, Love ve 
Plaintiff replied, that it was not made for Uſury Contra formam Statuti“ ten. 
Modo & forma Prædict'. Though both Parties agree that there is ſuch a 

Statute, yet the Court knowing that there is not, and that therefore it 

cannot be contra formam Statuti; the Court held that no Judgment could 

be given for the Plaintiff; and it being in the Bar of the Defendant, the 

Court held it clearly il]. and that there ſhould be a Repleader. | 

In Caſe, Sc. upon a ſpecial Promiſe, the Plaintiff /et forth that be was Lutw. 251, 
poſſeſſed of ſeveral Pieces of Hammered Money, &c. and that the Defendant *73. Yeoman 
in Conſideration the Plaintiff would pay that Money, being in Number and“ *9/ow. 
Tale 300 l. be promiſed to repay 300 l. of New Money, together with 41. 10s, 

You, V, 5 Q mere. 
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more for the Intereſt of every 1001. for eight Months, &c. and then declares 
upon an Indebitatus Aſſumpfit for 3134. 10s. After Verdict, it was moved 
that the Contract was Uſurious, it being to pay 4/7. 10s. for the Intereſt of 
1001. for eight Months: but per tot. Cur, Judgment was given for the 
Plaintiff, It was agreed, that if it had appeared by the Plaintiffs own 
Declaration that the Contract was Uſurious, and could not be otherwiſe, 
Judgment ought to be given againſt him; but that it does not appear here 
that the Contract muſt neceſſarily be Uſurious; and the Jury having found it 
Aſſumpſit, the Court would not intend Uſury, but the contrary. Ang 
Powell J. obſerved that the Conſideration of the Promiſe here is, vig. that 
the ſaid Plaintiff would pay to the ſaid Defendant the ſaid 3004. ſo that 
here is no Loan, without which there can be no Uſury; and they would 
| not intend a Loan, unleſs the Jury had found one. | 
3 Salk, 39t. The Defendant, 7n Confederation of 121, paid him by the Plaintiff, gave 
pl. 7 Bond to pay the Plaintiff 141. if he lived. fix Months after the Date of the 
RR Bond. There was a Plea and Demurrer, and it was objected, that ir ap- 
88 pears by the very Condition of this Bond, that the Contract was Ulurious, 
it being to pay 147. for 12/7. in ſix Months after the Date of the Bond, 
though this might have made the Bond void, in caſe the Statute had been 
pleaded, yet that not being done, this Objection comes too late. 


ry 


— — 


(1) Of the Trial and Evidence in Caſes of 
Uſury. „ 


13 Eliz. c. 8. J. 3. Juſtices of Oyer and Terminer, of Afſize, and 
of Peace, in their Circuits and Seffions, and Mayors, Sheriffs and Bailif 
of Cities, have Power to hear aud determine all Offences committed againſt 
| H. 8. 9. | | | 5 
1 5 It has been held that the Trial ſnould be where 
Le. 148. 7. | 
206. Kenner not where the Bond was made, 
v. Smart. | | 


Cro. Eliz. 195. Pl. 10. S. C. accordingly; for the Bond is confeſſed, and the Point is whether it be made by 
Utury, which was alledged to be where the Trial was, 


the Contract was, and 


Hardy. 420. In an Action tam quam, &c. in the Exchequer, for taking more than 6/. 
Ann”, per Cent. conira formam Statutt. After Verdict for the Plaintiff, it was 
moved in Arreſt of Judgment, that ib lies not in this Court for Uſury cou 

mitted in London, though it would lie upon the Statute of 21 Fac; and 
in Truth the Intereſt taken here was more than 104. per Cent: And by 
the general Concluſion of contra formam Statuti, it ſhall be intended again 
the Form of that Statute which allows the largeſt Intereſt, and there are 
four Statutes againſt Uſury, one of H. 8. which allows 100. per Cent. ar- 
other of Q. Elig. which allows 87. per Cent. a third of K. Ja. and a 
fourth of Car. 2. which allows but 67. per Cent. And by the Statute of 
Fac. 1. c. 4. there ſnall be no Suit upon a Penal Statute, but as therein 
dirccted, which does not extend to the Court of Exchequer, unleſs the Of. 
fence is done in Middleſex. But per Hale Ch. B. The Offence laid in the 
Information being for taking more Intereſt than 64. per Cent. ſhall be 
taken to be grounded upon that Statute that probibits taking more than bl. 
per Cent. and that the Law gives the Suit in no Court in particular, and 
therefore it may well be proſecuted here; though if a particular Court had 


been named, as in 21 Jac. it would be otherwiſe. The Court took Time 
to advile, | | 


. 1 


_— 


. 
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An Indictment was brought at the Seſſions before the Juſtices of the 2 S 630, 
Peace at Hicks's Hall for Ulury contra formam Statuti; and Judgment 7“ 1. 1he 


Jutcuv. Sni: h. 


was againſt the Defendant, upon which a Writ of Error was brought in > 


— 


F 2 La. Raym. 
B. R. and the Judgment reverſed ; for the Juſtices of the Peace have no 1144 8. C. 
Juriſdiction in this Cale. 3 Salk. 188. 


The King v. 
Bab. ſiradu. And in the Caſe of the King v. Pexley, it was admitted by the Counſel that moved. . 
the Statute of Q E/72, which prohibits the taking above 10/7. per Cent. the Juſtices of Pence at Seſſions have 
Juriſdiction; but inſiſted that they have not upon any of the later Statutes. 2 Barnard, Xp. in B. K. 143. 
The King v. Pexley. | 


It an Information be brought again} two, upon the Statute of Uſury, Lene 19. 
and one only is found guilty, no Judgment can be given in this Caſe. Arg. Pag“ Cale. 
to which the Court agreed. T7 TT | 

la an Information upon the Statute of Uſury, The Defendant pleads Jt. 283. 
Nil Debet. The Jury find an uſurious Receipt, but do not find any I © 


: ; | ; f 8 Rep. 65, 
Loan. A new Venire Facias ſhould be awarded, and not a new N Prius. Res 7508 


| . Caſe, 
Uſury ſhall not be intended unleſs the Jury find it expreſly. Arg. Brian. 
ee ele. 112. Nl 


and Fuck; v. Worfuld cites 10 Rip. 56. 


With Reſpect to the Law concerning Evidence in Caſe of Uſury, it Haw. P. C. 

has been ruled, that he who hath agreed to pay Money upon an uſurious 249: + 27. 

Contract, ſhall not be admitted to give Evidence upon an Information 

againſt the Uſurer, unleſs he have paid off the whole Debt; for by ſuch 

a Means a Man might avoid his own Act and Deed. „%% ET ne 
Alſo an Information for an uſurious Contract on a Loan of Money, Haw. P. C. 


cannot be ſupported by Evidence of ſuch a Contract on a Bargain con- 249. / 28. 
cerning Wares ſold. = LE 


In a qui tam on the Statute of Uſury, the Chief Juſtice refutd to let 1 St. 633. 5 


the Party to the Contract be a Witneſs to prove the Re- payment of the Shari, gu- 


Money, becauſe till that was proved he was no Witneſs at all. Strange , V. Payne. 


pro defendente. | | | | 
On a Motion for Leave to plead double, the Court declared, that on 1 %. 408. 
| 12 Rage” ha 14 05 
non Aſſumpſit the Defendant might give in Evidence an uſurious Contract, Li. Bernard. 
becaule that makes it a void Promiſe; but in the Caſe of a Specialty, it V- S4. 
muſt be pleaded, And on the Trial the Defendant was admitted to that 
Evidence upon the general Iſſue, and the Plaintiff was nonſuit. 


Mager 


Wager of Law. 


c * . AGER of Law is a particular Mode of Proceeding, whereby ln 
ra an Action of Debt“ brought upon a Simple Contract neee 
moſt common Parties, without Deed or Record; the Defendant | may diſcharge himſelt 
Caſes in which by ſwearing in Court in the Preſence of Compurgators, I that he oweth 


pg hi, the Plaintiff nothing in Manner and Form as he hath W And thi 


Law; but he waging his Law, is ſometimes called making his Law. 

may likewiſe 

wage his Law in Actions of Detinue, and other Caſes, as alſo in real Actions, as will appear in the Courſe of 
this Title. + In ſome Caſes however, the Plaintiſf may wage his Law. See Letter E. 1 According 
to ſome the Compurgators ſhould be Eleven in Number, for which Reaſon every Wager of Law, is laid ty 
counter-vail a Jury, as the Defendant muſt wage his Law, de duodecimo manu, that is by himſelf and Eleven 
more. Others hold Tavelwe to be neceſſary : But according to ſome, leſs than Eleven will ſuffice. The De. 
fendant is ſworn abſolutely de fidelitate, and the Compurgators de Credulitate, that is, that they believe- -what 
he ſwears to be true. 33 H. 6. F. 8. 1 Iiſt. 295. 2 Shep. Abr. 190. 2 Vent. 171. Anon". 

NM. B. It has been ſaid that Compurgators are nat abſolutely a unleſs the Plaintiff pap then 
2 Keb, yoo. Puckridge v. Brow. | 


* When a For the better underſtanding of this Title, which is now in a great 


eren has Meaſure obſolete,* it will be neceſſary to conſider the following Heads 
waged his 5 
Lon it is a perpetual Bar to the Plaintiff 's Demand, for the Law preſumeth that no Man will forſwear bim, 
ſelf: But Mens Conſciences, as Lord Coke obſerves, are grown fo large, eſpecially in this Caſe which paſt | 
with Impunity, {ſince no Indictment for Perjury lies in Wager of Law) that it is now become Cuſtomary, iu. 
ſtead of bringing Actions of Debt, to bring Actions upon the Caſe 2255 the Defendant's Treis wherein be | 
cannot wage his Law. 1 It. 205. 1 Vent 296. 
Acdions of D-tinue likewiſe are now ſeldom brought, Actions of Trover and cle having taken Pho A 
in their Stead, where the Converſion _—_ the Detinue to Action on the Caſe. 


(A) 6 The Reaſon foz allowing the Wager of Lau. 50 

(B) The Panner of waging Law. 5 
(O) at what Time Law may be waged. Pa 

(D) Jn what Caſes Law may be waged, and fn what not. 
(E) That Perſons may wage their Law. 

(F) Againſt whom Nager of Law lies. 


'G) In what Caſes the Defendant is barred from waging 


his Law, by having examined the Plaintiff 02 his 
Attozney. 


Wager of Law, = >hn6 


2 
0 V 


(A) The Reaſons fo2 allowing the Wager 
of Law, 


T HE Reaſon wherefore in an Action of Debt upon a ſimple Con- 2 Pt 45: 
tract, the Defendant may wage his Law, is, for that the Defendant 

may ſatisfy the Party in ſecret, or before Witneſſes, and all the Witneſſes 

may die, ſo the Law doth allow him to wage his Law for his Diſcharge; 
and this is peculiar to the Law of England, and no Miſchief iflueth here- 
upon; for the Plaintiff may take a Bill or Bond for his Money; or if it 
be a ſimple Contract, he may bring his Action upon his Cafe upon his 
Agreement or Promiſe, which every Contract executory implieth, and 
then the Defendant cannot wage his Law. | 

It had been ſaid however, that the only true Reaſon of Wager of Law, 12 Mad. 670. 
is the Incon/iderableneſs of the Ground of the Plaintiff” s Demand, and it ſuf— rs Fon 5 
fices that the Nature of the Defendant's Diſcharge be of equal Validity j7,,; 1 15 
with the Ground of the Plaintiff's Charge; Per Hatſel Juſt. an Argument, 


| | | ſays Hatfel J. 
that the Matter is of no great Value that the Plaintiff did not take Care to have better Security for it than the 
ſlippery Memory of Man, and the Uncertainty of a verbal Contract; fo that ſince the Tie was ſo ſlight, it 
is no Wonder if the Law will ſlightly diſcharge it. | | ES | | 


Originally it was not only a Privilege of the Defendant to diſcharge him- 12 Mad. 678. 

| ſelf, but one which the Plaintiff had when he had no Witneſs of his Debt, The City of 

to put the Defendant under a Neceſſity of giving him his Oath to diſ- — Th 

charge himſelf; ſo it was a Kind of Equity in Law, that the Plaintiff *** 

might put him to take his Oath that he owed nothing to him, or confeſs 

the Debt, rather than the Plaintiff ſhould loſe his Debt, in Caſes where he 

had no Witneſſes of it at all, or had ſome who were then dead; Per 

Holt Ch. Juſt. + | „ 5 . 
The Plaintiff's bare Affirmance was formerly ſufficient to put the De- 2 Sa. 684. 

fendant to wage his Law; but it is provided by Magna Charta, that Mood v. The 

„No Bailiff ſhall put any Man to his Law, nor to an Oath, upon bare Mayor of Lon, 

ſaying without Witneſſes brought in.'“' Before this, as has been premiſed, _ 

the Plaintiff, on his Declaration upon bare Affirmance, might make the 

Defendant ſwear there was nothing due. At this Day, it the Plaintiff 

produce Witneſſes to prove his Demand, the Court may put the Defen- 

dant to wage his Law; and in ſuch Cafe the Defendant is not at Liberty 

to croſs-examine, no more than where the Plaintiff in a Prohibition pro- 

duces Witneſſes to prove his Suggeſtion. | 


6ꝙ— 


(B) The Manner of waging Law. 


FT HE Manner of Waging of Law is thus: He that is to do it, muſt 2 Lill. Abr. 
bring ſix Compurgators with him into Court, and ſtand at the End 824. 

of the Bar towards the right Hand of the Chief Juſtice ; and the Secon- 2 **t- 171. 
dary asks him, whether he will wage bis Law? If he anſwers that he will, 285% 682 
he lays his right Hand on the Book, then the Judges admoniſh him and ne. 
his Compurgators to be adviſed, and tell them the Danger of taking a 

falſe Oath; and if they till perſiſt, the Secondary ſays, and he that wageth 

his Law repeats after him: Hear this ye Juſtices, That I A. B. do not owe 

10 C. D. the Sum of, &c. nor any Penny thereof in Manner and Form as the 


Vor. V. 5 R ſaid 


— eto EEE 8 " — 


430 Wager of Law. 


ſaid C. D. hath declared againſt me: So help me God. The Compurgators 
then ſeverally make Oath that they believe he ſwears truly. But before 
the Defendant takes the Oath the Plaintiff is called by the Crier thrice, 
and if he do not appear he becomes nonſuiced, and then the Defendanr 
goes quit without taking his Oath; and if he appear, and the Defendant 
{wears that he owes the Piaintiff nothing, and the Compurgators do give 
it upon Oath that they believe he ſwears true, the Plaintiff is barred for 
ever; for when a Perſon has waged his Law, it is as much as if a Verdict 
had paſſed againſt the Plaintiff: If the Plaintiff do not appear to hear the 


De ffendant perform his Law, fo that he is nonſuit; he is not barred, but 
may bring a new Action. 


© — 


) At what Time Law may be waged. 


And the De- 
fendant can 


3 Bal: $16, D AY given for waging of Law is peremptory ; per three Juſtices again 


One, 


not afterwards wave it without the Plaintiffs Conſent, and betake himſelf wo the Country, and upon his Non. 


appearance a Def-cit de Lege was entered. Bulſt. 186. Harriſon v. James. But there is a Cafe where after 
the Roll was marked with a Defecit de Lege, and Coſts afſefſed, it was moved and prayed, Sedende Curia, that 


the Defendant might be demanded again, and it was granted, and then Defendant made his Law. Ney 42, 
Aron. | | | K 


Where the Defendant wages his Law inſtanter, that is, the ſame Term 


without Day given over, the Plaintiff need not be called: Conſequently 
cannot be nonſuited. Thus e 


Sid. 366. In Debt by Aſſignees of Commiſſioners of Bankrupts, Defendant came 


Bucleridge v. in and waged his Law Inſtanter, and it was debated if the Plaintiff might 


Brown. be nonſuited ; and at length ic was agreed, in as much as the Defendant 
The Reporter 


lays, Vide that came Inftanter, that the Plaintiff cannot be nonſuited; for which Reaſon 
when Defen- the Plaintiff was not called, but the Defendant waged his Law; and ſo the 
dant comes Plaintiff was barred. 5 . 
Inſtanter to 


wage his Law. or at another Day in the ſame Term, to which the Plaintiff has imparled, the Plaintiff ſhall 


not be demanded, nor can be nonſuited. Vid. cites 14 H. 4. c. 19.6. 3 H. 6. c. 50. 4. S. C. 2 Keb. zöd. 
by the Name of Pucleridge v. Brown, 9 88 | 6 


Br. Ley Gager, But in Debt, where the Defendant tendered to make his Law immediatt| 
pl. 85. cites that he owed nothing, &c. becauſe the Plaintiff appeared in Court, it was 
3 H. 4. c 2. awarded that the Defendant ſhould make his Law); and this was the Follr 
Her er of the Plaintiff; for he might have imparled to the Law, and then at it 
1. 8.C. Day be might have been nonſuited; but Brocke makes a Quere, if he may 


ſays that if he be nonſuited at another Day in the ſame Term. 
had imparled 


to the Law, ſuch Imparlance ought to be to another Term. 


Br. Ley Gager, So in Debt the Defendant tendered his Law, and the Plaintiff imparled 
pl. g6. cites fo a Day in the ſame Term; there the Plaintiff ſhall not be demanded, nor be 
3 H. 6. c. 49. nonſuited; for his Appearance was of Record the ſame Term, and if he 

refuſes the Law he ſhall be barred. | | 


2 Liedl. Abr. It is ſaid that the Defendant cannot pray to be admitted to wage Law 


825. Inſtanter, after Imparlance, but before he may, and then the Plaintiff can- 

not be nonſoit, if the Defendant perfect his Law; but if he wage his Lav 
SO ED after Imparlance, the Plaintiff may be nonſuit. — ee 
1. ary rager, 


, 68,“ In Debt, the Defendant waged his Law, and when he came to perform 
fx he . it the Plaintiff ſaid, that he who now came is another of the ſame News 
„ = Or 
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Wager of Law, ES 


for his Action is againſt J. S. the Elder, and he who now appears is F. S. 
the Younger, and prayed his Judgment; Quære, For the Averment was 
not granted nor denied. 

In Debt, the Defendant had Day given to wage his Law, and at the 3 Bulft. 263. 
Day Defendant was fick of a burning Fever, whereupon the Court was Smirk v. Bar- 
moved for another Day for the Defendant to come and wage his Law, ter 
and offered to make all this good by an Affidavit; but the Court refuſed, 
and adviſed him to plead to the Country, and ſo he did. 

In Debt upon Arbitrement the Defendant imparled, and came back the Br. Loy Cager, 
fame Term, and tendered his Law; and per Cur. he ſhall have his Law. pe 15 ces 

| e. 10. 

So in Detinue, the Defendant pleaded in Bar, and after relinquiſhed it and Br. Pleadings, 
waged his Law, and well; for a Man may relinquiſh his Plea, and plead ?' Wa INC 5 
the general Iſſue, and this ſhall be before the Plea entred. 15 6 ts 

In a Præcipe quod reddat ; the Tenant came at the Grand Cape and waged Vr. o. 
his Law of Mon, ſummons, and at the Day, Se. came to make his Law, 1 NY 
and the Demandant effered to wave the Default, and prayed that the Tenant 1 
may plead in Chief; per Finch, you cannot do ſo unleſs the Tenaut will con- 
ſent to it; and the Tenant was thereof demanded, and would not conſent, 
therefore he waged his Law, and the Demandant took nothing by his 
Writ; but at the firſt Day when the Tenant offered bis Law, the Deman- 
dant might have releaſed the Default, as it ſeems. 


In a Precipe quod reddat, where Eſſoign is caſt for the Tenont at the Sum- Br. Ley Gager, 


mons returned, and by his Default Grend Cape iſſued; there he cannot 30 Cl az 


wage his Law of Non- ſummons at the Ne aalen he ſurmiſes that toe W And ſee 10H. 
ſoign was not caſt by bim. | 6. c. 9. that 
it he had io 
ſurmiſed he 
| | might wage 
CO e 5 e eng bis Law, Ibis. 


D) Jn what Caſes Law may be waged, 
and in what not. 


A GER of Law is allowable in five Caſes. 1ſt. In Debt upon 12 Mad 67. 
imple Contract, which is the Common Caſe. 2d. In Devt upen an The City of 
Award upon a Parol Submiſſion. zd. In an Account againſt a Receiver for Lunden v. 
Recetpts by his own Hands. 4th. In Detinue, though the Bailment were 2 1 
by the Hands of another. 5th. In an Amerciament in a Court- Baron or 
other inferior Courts not of Record; and in every of theſe Inſtances, the 
Action is grounded on a feeble Fan, and of imall Conſideration i in 
Law. Per Hatſcll Juſt. 

It is to be obſerved likewiſe, that Shore is 4 Wager of Law of Non- Note. This 
ſummons in Actions real, as where upon Summons againſt a Tenant, he Summons 


Wages his Law, ſaying, that he was not ſummoned according to the 23 


Law of the Land. Thut— gary 


againlt an 


Heir, muſt be on the Lands, which did deſcend ; or on default, the Tenz ant at the Grand 9 may "age 
bis Law of Non-ſummons. | 


If Summons in Præcipe quod reddat be not ferved 15 Days before the Br. Ley Gager, 
firſt Day of the Return of the Writ, the Tenant may wage his Law of /* 57: eite, 


Non-fummons ; for 15 Days before the fourth Day of the Return will * e 5 
act ſerve. 


So 
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Br. Ley Gager, So it is ſaid in Writ of Deſceit, that if the Sheriff returns in Præcipe 


pl. 27. cites quod reddat, that the Tenant is ſummoned by J. N. and J. C. where be wa; © 


59 Ay not ſummoned but by one of them, the Tenant may wage his Law, that be 


the Voucher 4was not ſummoned according to the Law of Land. Per Fultborp. 
. 80 not wage his Law, that he was ſummoned upon the Summons ; for he need not ſave his De. 


fault at the Grand Cape ad Valentiam; But if he be returned ſummone d, where he was not ſummoned, and after 
Grand Cape ad Valentiam iſſues, he ſhall have Deſceit of the Return, &c. 16:d. 


12 Mod 679. But in 33 H. 6. c. 8. in a Præcipe quod reddat, the Tenant made default, 
The City of but appeared on the Return of the Grand Capias, and pleaged Non- ſummons, 
op V- and would conclude to the Country, where the proper Trial was, h 
888 Wager of Law of Non. ſummons; and the Queſtion there was, if he 
could wave his Plea of Wager of Law, and betake himſelf to a Plea con. 

cluding to the Country? And the better Opinion there is, that he could 

not put himſelf upon his Country, and decline this Wager of Law; ang 


that Caſe is plainly out of the Statute of Magna Charta, becauſe it is not 


Debt, nor Simplex Loquela, but a Proceſs of Non-ſummons, from which 


he was to ſave himſelf. Per Holt Ch. J. ; 


7 72 Gager, It has been ſaid that a Man may wage his Law of Non. ſummons in Re. 
pl. 103. cites 


2 $4 6 Bb Cateſby contra. Quære; and the Writ was returnable 15 Trin. and the 


Summoners ſummoned him about the 15th of Corpus Chriſti; and therefore, 
per Chocke, he may wage his Law of Non-ſummons, that he was not ſum- 
moned according to the Law of the Land; for the Law is, that he ſoul 
be Re-ſummoned by the Day in the Writ ;, but Cateſby ſaid, that he cannot 
wage his Law here by Conſcience, nor can he wage his Law in Re- 

ſummons. | | | | 
Where Things are Part real and part perſonal, the Defendant may wage 
his Law ſomerimes for the whole, and ſometimes for Part only, Thus— 
2 Noll. Air, In Detinue of a Box with Charters and Muniments, if the Plaintiff Counts 
108. not of any Charters in particular, the Defendant may wage his Law of the 
| Whole 19 H. 6. 9. Becauſe before the ſhewing of it, the Box and all in it 

is but a Chattel. 


14. Bid. If Detinue be brought for a Cheſt ſealed, with Money and Charters if 
| Land in it, the Law lies of the whole. | . 
Id. Ibid. But otherwiſe it is if he declares of cerlain Charters in particular, and if 


= the Writ be not that the Cheſt was ſealed. | 
o Fang FR In Detinue of certain Charters and Muniments contained in a Cheſt, 
te Defendant if Plaintiff declares of one Charter in particular, the Defendant may Wage 
waged his his Law of the Reftdue. | | | 
Law as to all | 


but this particular Charter, and did it immediately ; and the Reaſon ſeems to be, that when it is in a Cheſt 
incloſed, the Charters are of the Nature of the Cheſt which is only a Chattel ; contra of Charter ſpecial; 
for of this he cannot wage his Law, becauſe it concerns Franktenement, Br, Ley Gager, pl. 61. Cites 14 H. b. c.1, 


1 fl. 295.4. But in no Caſe where a Contempt, Treſpaſs, Deceit or Injury is ſuppoſed in 
the Defendant, he ſhall wage his Law; becauſe the Law will not truſt him 
with an Oath to diſcharge himſelf in thoſe Caſes. DE 


12 Mod. 674. Likewiſe where the Matters charged are Tas notoriouſly kncwn, in ſuch 


Civit. i Caſe there are no Precedents of Wagers of Law. Per Hatſell Juſt. 
Vv. N ood. 9 

And per Halt Ch Juſt, The Secrecy of the Contract, which raiſes the Debt, is the Reaſon of the Wager of 
Law; But if the Debt ariſe from a Contract that is notorious, there ſhall be no Wager of Law. In Debt 
upon a Contract for a Sum in Groſs, Wager of Law will lie; But if Debt be brought for Rent due upon 4 
Parol Leaſe, it will not lie; and the Reaſon is, becauſe it is in the Realty, and ariſes from the taking of the 


Profits of the Land, and Occupation of it in the Country, and ſo the Notoriety of the Thing excludes the 
Defendant from waging his Law. Lid. 681, 


| I | A greeable 


ſummons, as well as he may in the Original; per Brian and Chocke; but per 
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mit the Defendant to Priſon, which none can do but Judges of Record. 
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Mager of Law. N 


| | Agreeable hereto it was ſaid by Holt Ch. J. that in Account, if the Re- 2 Sa/#. 683. 
ceipt was by the Defendant, the. Detendant may wage his Law, but not if Mood v. Toe 


f . Mayor 
by the Hands of a third Perſon:“ It is true, the Law is otherwile in 2 
Detinoe on a Bailment; for though the Bailment was by the Hands of a Becauſe the 


third Perſon, the Defendant may wage his Law; but here the Bailment is Receipt is tra- 
not traverſable, but the Detainer, and that is the Point of the Action, verſable in this 


and the Delivery might be private. 1 150 5 
becauſe it appears from the nature of the Action, that a third Perſon can pro de the Receipt; fer Holt Ch. J. 
12 Mod. 679. but in Account by the Baron of Receift by the Defendant, by the Hands of the Feme of the 
Plaintiff, the Defendant may wage his Law ; for the Baron and Feme are one Perfon in Law; aud there- 
fore it is an immediate Receipt of the Plaintiff himſelf, Br. Ley Gager, pl. 54. 


By the4& 5 Ame 16. it is enacted, that Actions of Acccunt may be 8 Mod. 303: 
brought againſt a Bailiff or Receiver, for receiving more than his juſt 7%. Vu. 
Share, and an Action of Account was brought upon this Statute, againſt 
Defendant, as Bailiff ad Merchandizandum, who waged his Law; and upon 


Demurrer, it was objecied that Wager of Law would not lie againlt a 
| Bailiff ad Mrchandizandum; but if Action had been brought againſt a Re— 


ceiver, and Plaintiff did not ſhew by whoſe Hands, there Wager of Law 
would lie; and fo it was adjudged in this Caſe for the Plaintiff. _ 15 Oh 
There is no Act of Parliament in expreſs Words, which takes away 10K. 103.4. 
Wager of Law in Action of Debt upon Arrearges of Account; but at in a Nota 8 
the Common Law the Defendant ſhall have his Law in Action of Debt, BN 5 
brought upon Arrearages of Account, whether the Account be before Denbaxud's 
one Auditor, or many, as appears in 38 H. 6. F. 6. a. But the Reaſon why Caſe. 
the Defendant ſhall not wage his Law when the Account is made before Au- 
ditors, is upon the Statute of Weſt. 2. c. 11. tor now this Statute bas made the 
Auditors Judges of Record, becauſe they are impowered thereby to com- : 
Alſo when the Matter of the Charge is pregnant with Matter of Law, 12 Mod. 671. 
there ought to be no Wager of Law, for that were to ſwear to the Law; C. London 


as in Debt againſt Huſband for Cloaths taken up by the Wife, the Huſ- %. 


band ſhall not wage his Law ; becauſe it is a Point of Law, whether ke be 


liable or no, viz. Whether the Cloaths were for neceſſary Apparel of the 
Wife, without which he is not liable. | 


In Debt on an Arbitrament (it is intended where the Submiſſion is by 2 Salk. 683. 
Parol) the Defendant may wage his Law; becauſe, though the Arbitra- Mood v. The 


tors, who are Strangers, are concerned, yet the Submiſſioa might be ſecret; _—_ of Lon- 
0m, 


and that is the Foundation from whence the Debt ariſes. 

In Debt for an Amerciament in a Court-Baron, the Defendant may wage 19, 1d. 
his Law; the Reaſon is, becauſe the Matter is of ſmall Value which con- 
cerns the Lord only; tranſacted in Pais which might be without his Know- 
ledge: But in Debt on a Judgment in a Court-Baron, the Defendant can- 
not wage his Law; for the Judgment could not be but by Confeſſion or 
Verdict, and it was in a proper Court; all which the Defendant cannot 


by his bare Oath falſify; and the Authorities to the contrary are not 


Law; and ſo it is in Debt on a Judgment in a Court of Antient Demeſne. 
In Debt for Rent on a Leaſe-Parol, the Defendant cannot wage his “ C84. 
Law, becauſe his Occupation is notorious, which is a better Reaſon than 


| becauſe it favours of the Realty; and fo it is in account againſt a Bailiff 


for the fame Reaſon, his Management and Tranſaction being notorious. — 
Ia Debt brought by a Gaoler againſt his Priſoner for Meat and Drink, I. Bid. 
the Defendant per Holt cannot wage his Law, not becauſe the Gaoler is 


obliged to find him Victuals; that is not true, as appears by Plcwd. 68. a. 


but becauſe the Defendant is in Durance, and the Plaintiff cannot take 
Security from him for Repayment; for a Bond will be void, ſo that 
he muſt be content with a Promiſe: And he did not deny the Caſe of 


9 Rep. 87. b. 88. 4. which was Debt by a Labourer; it is but juſt that 
Vor. V. | 58 | the 


— 2 
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Tn. Wager of Law. 


* The Maſter the Plaintiff ſhould prove he was retained, rather than that the Defendant 


b pes ſhould be put to wage his Law.“ 
eauſe the Labourer is compellable to ſerve by the Statute; but it is otherwiſe if he be not retained according 


to the Statute, 1 Inf. 205. a. 


9 Rep. 87. 3. But if a Victualler or Common Innkeeper bringeth an Action for his 
Ptxchons's Gueſt's Victuals delivered to him, the Gueſt may wage his Law; for x 
Caſe. Victualler or Inn-keeper is not compellable to deliver Victuals till he be 
paid for them in Hand: And therewith agreeth 10 H. 7. c. 8. a. | 
2 Salk. 684, In Debt on a Bye-Law made by a Company, the Defendant in a Cafe 
Mood v. Mayor Cited to be in B. R. about two Years before, waged his Law; but Hol 
of London. Ch. Juſt. ſaid it was, becauſe the Counſel for the Plaintiff did not Chal. 
lenge it; for he wondered at it then; but this is not fo ſtrong as Debt on 
a Bye-Law by a Corporation; for this obliges all Strangers without Notice; 
but the other only their own Members, till Notice: And the Chief Jy. 
tice denied the Caſe in Co. Ent. 118. and the Caſe 2 Ro. Ar. 106. pl. g. 


4 Rep. 95. v. Wager of Law lies not in Quo Minus, becauſe the King's Revenue is re- 


in Sade Caſe. motely concerned, upon Suggeſtion, that the Plaintiff is indebted to the 


_ 12 Med. 671. King, and leſs able to pay him by the Defendant's Detainer of his Debt. 


oh Per Hatſell Juſt, who ſaid this was given as a Reaſon, in Slade's Caſe. 


"00d. | | | | | 
1 Lift. 295. a. 715 _ upon a Penalty given by Statute, the Defendant ſhall not wage 


12 Med. 671, The very Cuſtom of London excludes Wager of Law in ſome Actions, 


cites Br. Ley as in Debt for Diet, 1 E. 4. c. 6. Bro. Examination, 18. the Statute of 
Gager, 94. 38 E. 3. c. 5. before which no Wager of Law could be againſt a Londoner, 
Per Hatſell Juſt. — 3 
12 Med 683, So a Preſcription prevents Wager of Law, and no Man can deny it 
2 * upon Oath. Per Holt Ch. Juſt. | EY 
naon u. | 


| Mood. 


Vent. 261. Wager of Law was denied in Debt for Scavage ariſing by Preſcription, 


Mayr, Sc. and that confirmed by Act of Parliament. | 
e London v. 


Dupefter. 2 Lev. 106. S. C. by Name of Mayor, &c. of London v. Deputee. 


| 


Vent. 261, In Debt for a Duty growing by a Bye-Law; if the By-Law be authoriztd _. 


The Mayor, By Letters Patents, no Wager of Law lies. 
Ge, Laa ) L. P e 8 5 


v. Depuſter. | 
Vent. 261. So in Caſe for Toll granted by Letters Patent. 


cites 20 H. 7. | | | | | | 
In Action of Debt for Toll by Preſcription, you cannot wage your Law; per Hale Ch. J. who afked if they 
could ſhew a Precedent where a Man can wage his Law in an Action brought upon a Preſcription for a Duty. 

1 Mod. 121. pl. 26. Draper v. Bridewell. | | 


2 Med. 141, Where a Perſon of Quality intending a Marriage with a Lady, pre- 


Beaumont v. ſented her with a Jewel, and the Marriage not taking effect, he brought 
v an Action of Detinue againſt her, and ſhe taking it to be a Gift, offered 
to wage her Law; the Court was of Opinion, that the Property was not 
changed by this Gift, being to a ſpecial Intent, and therefore would not 
admit her to do it, | | | 


(E) What 


Mager of Law, 


(ß) What Perſons may wage Law, and 
wWhat not. 
N Alien ſhall wage his Law in that Language he ean ſpeak. 1 Lift. 20 5. a. 


A Man outlawed, or attainted in an Attaint, or upon an Iadictment of A. 1414 
Conſpiracy, or Perjury, or otherwiſe, whereby he becomes infamous, 
ſhall not wage his Law. 5 

A Man under the Age of twenty-one Years, ſhall not wage his Law; J 1514 


but a Feme Covert together with her Huſband ſhall wage her Law. The Reaſon 
. | why an Infant 


cannot wage Law, is ſaid to be becauſe he cannot take an Oath, 11 H. 6. 40. 


Whereſoever a Man is charged as Executor or Adminiſtrator, he ſhall 14. is. 
not wage his Law, for no Man ſhall wage his Law of another Man's Deed. 
So where two ought to have their Law, and one is under Age, both ſhall 11 H. 6. , 


be ouſted; becauſe the Infant cannot, and both ought to join in Plea, 40. . 
A Man who is Dumb and not Deaf, may wage his Law of Non. ſummons, 18 E. 3. , 
and make it, and ſhew his Aſſent by Signs. Adjudged. 53. 


In an Account if the Defendant before Auditors pleads Payment, or other 35 K. 5þ- 
Things given in Satisfaction, the Plaintiff may wage bis Law of it, though 4. 6. 
he be Plaintiff. 5 | N : 
Tenant who is ſummoned by one Summoner where there ought to be two, z, Diſeeit 
may wage his Law of Non-ſummons, according to the Law of the Land; 5%. ui. cites 
but the Youchee ſhall not wage bis Law of Non-ſummons upon the Writ of 50 E. 3. c. 16. 
Summons. | GN TE Ta. „ 3 
In Formedon againſt a Feme who made Default, and Grand Cape iſſued B-. Le Gager, 
returnable 15 Mich. before which Day ſhe took Baron, and at the Day ap- ?/. 32. cites 
peared and waged her Law of Non-ſummons; and the Feme made her !? #4-< 24. 
Law alone without her Baron, and the Writ abated. Eh 
He who is attainted of any Falſity, or is perjured, ſhall not wage his 5, 2% Gagey 
Law. TH! | | VVV ; 


33 H. 6. c. 32. 


| bh 12 5 8 per Litt. 
In Account; the Defendant upon his Account alledged Tallies of the Plain- Br. Ley Gager, 
tif, by which he had received certain of the Money, and the Plaintiff waped pl. 40. cites 
bis Law, that they were not his Tallies; and it was admitted; and fo ſee 21. 4.6. 49. 
that the Plaintiff may wage his Law, and by it ſhall charge the Defendant. 

A Bailiff may not wage his Law, but a Receiver may. Cro. Eliz.790- 
 Barnfield. Per Holt Ch. J. The Reaſon the Book gives is, becauſe it is in the Realty, n Ry. as 


to ſay, becauſe it is notorious to the Country : Becauſe the Country takes Notice of his looking after the Ma- 
nor, and have thereby an Opportunity of knowing that he received the Rents. 12 Nd. 681. 


A. brought Debt upon a Joint Contraf?, againſt B. C. D. and E. E. was Heb. 244. 
outlawed, B. C. and D. appeared by a Joint Superſedeas. B. tendered bis Eſingten v. 
Law, that he with the reſt did not owe. C. and D. plead Nil Debent per Vetter. 
Patriam. It was inſiſted that B. ſhould not be admitted to his Law alone, 
becauſe they were all charged as one Defendant, being for a Joint Debt, 
and ſo that they muſt all anſwer together. But this was held to be un- 
reaſonable; for if ſo, then by joining others with me, as joint Defen- 
dants, I muſt be ſubject to their Plea, though they would confeſs the Ac- 
tion; and though Defendants may not ſever in Dilatories, yet in Bar they 
may: And after divers Motions and Precedents produced, B. was re- 
ceived to his Law, and the Plaintiff nonſuited. 1 | 


I | (F) Againſt 


4 — — — — — 
—— — = — — 


— 


N Wager of Law. 
) Againſt whom Wager of Law lies. 
2 Roll. Abr. is an Action brought by the Prince of Wales the Defendant ſhall 


, Wage 
110. his Law. | | 
Palm. 14. In Debt brought by Merchant-S;ranger it lies not. 
Godfrey and ; 


Dixon's Cale. 


Br. Ley Gager, Where one is indebted by Specialty to a Man attainted, the King ſhall have 
pl. 25. cites it, Cc. contra if it be without Specialty ; for there the Debtor may wage 
49 E. 3. c. 5. his Law againſt the Perſon attainted ; contra againſt the King, though it 
A Man cal” was #0! Contract only; and therefore he ſhall not be in a worſe Caſe than 
not wage his LC ; | | | 
Law againſt he was before, and ſo the King ſhall not have the Debt; per Ilamm and 
the King. Holt, Quod non Negatur. | | 8 ; 
Br. Ley Gager, | : | | 3133 : 5 | 
pl. 72. cites 50 E. 3. c. 1.——4 Rep. 95. 6. in a Nota of the Reporter it is ſaid, that in every Qn Minn, 
in the Exchequer, brought by the King's Debtor againſt one who is indebted to him upon ſimple Contract 
the Defendant ſhall not have his Law, for the Benefit of the King, as appears in 8 H. 5. Ley 66. 10 h. 7. 
c. 6. and yet there the King is not Party; 4 Fortiori where ſuch Debt or Duty is forfeited to the King, and 
he is the Sole and immediate Party. For Debt forfeited to the King by Common Law nv Ley Gager lies. Crq, 
C. 187. Morgan v. Green. | be OTE 1 1 8 


Br. Ley Gager, In a Quo Minus in Scaccario againſt him who uſurped upon the Poſſeſſan 
pl. 102. cites f phe King which was leaſed to the Plaintiff, ſo that he could not Pay his 
32 H. 6. c. 24. Farm to the King, the Defendant may wage his Law, as appears in a 
ſhort Note there, where it is ſaid, that in 4 E. 4. it was adjudged, that 2 
Man may wage his Law in a Quo Minus; but contra Anno 8 HF. g. tit, 
| Ley, pl. 66. in Fitz. which was agreed for Law. 35 H. 8. 
Noy 112. In Debt by Afignee of Commiſſioners of Bankrupts the Defendant pleaded 
Oſborne v. Nil Debet, and waged his Law: And the Court held that he might, though 
OOO, the Intereſt and Power to ſue in his own Name be good to the Plaintif 
us ah foo by the Statute of Bankrupts. But otherwiſe if the Duty itſelf had been 
originally due by the Statute. | Sh teal N 
I Ife. 295. 4. If an Infant be Plaintiff, the Defendant ſhall not wage his Law. 
- "88. 299; An Action doth not lie againſt an Executor upon a Conceſſit ſelvere of 
| Hedzes v. Jane. the Teſtator upon a ſpecial Cuſtom, per Roll. Ch. Juſt. ſor this would 
| be to charge an Executor in an Action of Debt, where he may by the 
Law wage his Law, and an Action of Debt lies not againſt the Executor 
upon a ſimple Contract made by the Teſtator. Adjornatar. 


— 


(G) In what Caſes the Defendant is barred 
- from Waging his Law, by Having exa⸗ 
mined the Plaintiff oz His Attozney. 


HE Defendant's Right of examining the Plaintiff, or his Attorney, 13 

| = founded on the 5 H. 4. c. 8. by which it is provided, That 
If before this To eſcheww Miſchiefs which be as cell within London as other Places, of 
Statute a Man hat diverſe fained Suits of Debt have been taken by the People of the ſaid 


had entered . 


into an Account before two Auditors for a Thing which lay not in Account, and they found him indebted, upon 
which the other brought Writ of Debt againſt him, it was no Plea for the Defendant, that the Matter lay not 
in Account; for it was his Folly to enter into the Account; and ſo at the Common Law the Defendant was 
without Remedy : But now, by this Statute he may tender his Law, and pray that the Party be examined, 
whether it lies in Account or not, and if it be found that it does not, the Defendant ſhall make his Law and 
go his Way; but by the Common Law, the Defendant ought to anſwer to the Debt, which is the End of 
the Account, and the Judgment of the Auditors, and the Matter of Account, is only Conveyance. Per Frowi/? 
Kelw. 8 2. b. pl. 3.—lt ſeems, by the Meaning of this Statute of the Examination of the Attorney of the Plain- 
tiff in Debt upon Arrearages of Account before Auditors, h? Wager of Laab does not lie, but that Nihil debit 
fer Patriam ſhall be received in Debt upon Arrearages of Account before Auditors. E contra, 50 E. 3. againk 
Gaclir, for Eſcape of one condemned before Auditors aſſigned, Dy, 14 5. pl. 63. Wiſe's Caſe, 


2 Places 


Wager of Law. 437 


Places againſt diverſe People, ſurmiſing that they have accounted before their 
Apprentices, and ſometimes other their Servants, Augitors aſſigned, of diverſe 
Receipts, Duties and Contratts, bad betwixt them, and that they were found 
in Arrearages upon the Account in diverſe great Sums, where there was never 
Receipt nor Duty betwixt ſuch Parties, to the Intent to make them againſt 
teobom ſuch Suits were taken, to put them in I'queſt, and to put them from 
the waging of their Law; the Judges before whom ſuch Actions ſhall be ſued 
in Cities and Boroughs, ſball have Power to examine the Attornies, and others, 
and thereupon to receive the Defendants to their Law, or to try the ſame by 
Tugueſt after the Diſcretion of the Fudges. 5 | LO” 
In Debt upon Arrears of Account, the Defendant tendered his Law and Br. Examina- 
prayed that the Plaintiff be examined, and ſo he was, and ſaid upon Oath 38 15 2•5 
tbat it is as he has counted, by which the Defendant was compelled tor. 43. 8 85 
anſwer without his Law: And ſo ſee that where the Defendant rays that 
the Plaintiff be examined or ſworn, this is peremptory to the Plaintiff in 
this Point, and ſo is the Ley Gager of the Part of the Defendant, and ſo is 
the Oath of the Plaintiff in London by the Cuſtom, where if the Defendant 
prays that the Plaintiff ſhew his Declaration; and he does ſo, there the 
Defendant by this ſhall be condemned. 8 | | - 
So in Debt upon Arrears. of Account, Defendant prayed that the Plain- Br. Examina- 
tiff's Attorney be examined if the Matter lies in Account, and fo he %, Pl. 15: 
was, notwithſtanding that no Iſſue was tendered ; and upon Examina- e.“ . 
tion of the Attorney, it appeared that it was for Stuff bought by the FLARE re- 
Defendant of the Plaintiff, tor which he tendered his Law and was fuſes ry 


admitted. 
; Defendant 


ſhall be admitted to his Law. Br. Examination, pl. 33. cites 33 H. 6. c. 24. 


In Deb? by two Executors, who counted of Arrears of Account made in the Br. Examina- 
Time of their Teſtator; the Defendant tendered his Law, that he owed them A ons 
; 3 H. O. c. 40. 


nothing, and prayed that they be examined; and the Opinion of the Court 2 PB F. 
was, that they ſhall not be examined of another's Deed; contra of an At- , a? 
torney ; for he may have Information of his Maſter, Sc. And the Cauſe 5. cites 9 H. 
of this Examination given by the Statute is, that if it be found upon Ex- 6. e. 8. 


amination of the Party upon a Book that the Matter does not lie in Account, 8 P. {6id. pl. 


then the Law lies; and ſo this Caſe is out of the Caſe of the Statute of 5. 0 — 9 K. 


Examinations, by the Opinion of the Court. | Where Exe- 

5 3 Ts | cutors bring 
AQtion, or where Action is brought againſt them, Examination dves not lie; for this is to have the Ley Gager 
and Executors cannot qwage their Law, Br. Examination, pl. 22. cites 20 E. 4. c. 3. per Brian and Litthtow, 
— Debt by an Executor upon Arrears of Account before Auditors in the Time of the Teflator, the Defendant ten- 
dered his Law and prayed that the Plaintiff be examined, and the Executor was examined, though it was of 


another's Deed, 6: not preciſely, whether he ſaw or heard of the Account, or was preſent at it; but whether 


any Matter which proves that it lay in Account, came to this Hands, and of other Points at the Diſcretion of the 


Juſtices but not of the Truth of the Deed preciſely ; and upon the Examination it was awarded, that the De- 


fendant anfwer without his Law; quod Nota. Br. Examination, pl. 19. cites 21 H. 6. c. 54, 5 5. — But if jack 
Action was brought againſt an Executor, the Plaintiff ſhall be examined, Ibid. 6 


- 
— 
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Of Warranty. 


u Toft. 365. 4. Warranty (concerning Freeholds and Inheritances) * is a Cove. 
There are nant real annexed to Lands or Tenements, whereby a Man ang 
alſo Warran- his Heirs are bound to warrant the ſame, and either upon 
ties of Goods 


a Writ o 
> Ch Voucher, or by Judgment in f Warrantia Charte, tg 


upon Con- 10 — Lands and Tenements to the Value of thoſe that ſhall be 


tracts; but evicted by a former Title, or elſe it wy be uſed by way of Re-butter, 
"Warranties of 
Lands, &c. only are here ſpoken of. 

2 For Warranties of Goods and Chaueb, ſee Vol. 1. P. $0. Tit. Actions on the _ Letter (E). 


Lord Cobe For the better Conſideration of this Subject, * we fhall reduce it under 


ey, that the the following Heads, under which we ſhall examine — 
Learning of 


Warranties is one of the moſt curious and cunning Learnings of the Law, but the Subtlety of this Learning 
i, as will be ſhewn, er abridged by the Statute Law. 


(A) The ſeveral Kinds of Warranties. 
(B) To what Things a Warranty may be annered. 


(0 What Toꝛds and Claules in a Deed will make a 
_ Warranty, 


) What wall be deemed a good Warranty in Deed. 
(E) What ſhall be deemed a good Marranty in Law. 


(F) Of the Nature of a lineal Warranty, and how kar it 
ſhall bind. 


(G) hat ſhall be deemed ſufficient Alets to make a lineal 


Warranty a Bar. 


(H) Ok the Nature of a collateral Warranty at Common 
Law, and how far it ſhall bar. 


(1) Ot the Alterations introduced by the Statute Law. 


(K) What (all be deemed Warrantfes by Diffeifin, Abate- 
ment oz Intruſion. 


(L) Ok the Cffeits of a Warranty in Deed. 
(M) What uſe may be made of a Warranty fn Deed. 


N) Who may take Advantage of a Warranty, and againſt | 


whom. 


(O) When a Warranty ſhall be ſaſd to be defeated, deter: 


mined, ſuſpended oz avolded. 
(F) pow Warranties ſhall be expounded, 


Y The 


aw 
— 


(A) The ſeveral Kinds of Warranties. 


ARRANTIES in their more general Diviſions are of two 

| Kinds, 
Firſt, a Warranty in Deed, or an expreſs Warranty, which is when a 
Fine or Feoffment in Fee, or a Leaſe for Life is made by Deed, which 


Feoffor or Leſſor, covenants to wariant the Land to the Conuſee, Feot- 
fee or Leſſee. | ie Ss 

Secondly, a Warranty in Law, or an implied Warranty, which is 
when it is not expreſſed by the Party, but tacite made and implied by 
che Law. „„ 

A Warranty in Deed is either lineal or collateral. 

A lineal Warranty is a Covenant real, annexed to the Land by him 


whom his Heir lineal or collateral might by Poſſibility have claimed the 
Land as Heir from him that made the Warranty. 0 


of Right to the Land, and is collateral to the Title of the Land. 
Allo there is a Warranty which commences by Diſſeiſin or Wrong. 
Warranties likewiſe may be ſaid to be either general, viz. by one and 
his Heirs to another and his Heirs; or pariicular, and reſtrained to a 
certain Perſon. | 


ns AS aces — — — 


annexed. 


(5) To what Things a Warranty may be 


1 bf. 365. 


has an expreſs Clauſe of Warranty contained in it, as when a Conuſor, 


1 Inf. 376. 


who either was Owner of or might have inherited the Land, and from 


A collateral Warranty is made by him that had no Right, or Poſſibility 


Lit. fer. 698. 


] A Warranty may not only be annexed to Freeholds, or Inheritances 1 Inſt. 365. 


corporeal, which paſs by Livery, as Houſes and Lands; but alſo to 


Freeholds or Inheritances incorporeal, which lie in Grant, as Advow- 


Lands or Tenements: And it may not only be annexed to Inheritances in Eſſe, 
but alſo to Rents, Commons, Eſtovers, &c. newly created. As a Man (ſome 
| fay) may grant a Rent, Sc. out of Land for Life, in Tail, or in Fee with 
| Warranty ; for though there can be no Title precedent to the Rent, yet 
| there may be a Title precedent to the Land out of which it iſſueth before 


| Chartz upon the eſpecial Matter. And ſoa Warranty in Law may extend 
to a Rent, Ec. newly created; and therefore if a Rent newly created be 
| granted in Exchange for an Acre of Land, this Exchange is good, and 
every Exchange implieth a Warranty in Law. And ſo a Rent newly 
| created may be granted for Owelty of Partition. 8 


| a Wife, and the Huſband releaſeth to the Tertenant, and warranteth Te- 
| "ementa prædicta, and dieth, and the Wife bringeth a Writ of Dower of the 
Kent, the Tertenant ſhall vouch, for that albeit the Releaſe enured by 
| Yay of Extinguiſhment, yet the Warranty extended to it, and by the 

aranty of the Land, all Rents, Sc. iſſuing out of the Land, that are 


— 


ſuſpended 


ſons; and to Rents, Commons, Eſtovers and the like, which iſſue out of 


the Grant of the Rent, which Rent may be avoided by the Recovery of 
the Land, in which Caſe the Grantee may help himſelf by a Warrantia 


If a Man ſeized of a Rent-ſeck, iſſuing out of the Manor of Dale, taketh I/. Ibid, 


k Warranty. 


1 Inft. 389. a. 


ſuſpended or diſcharged at the Time of the Warranty created, are 
ranted alſo. | 1 

But a Warranty doth not extend to any Leaſe, though it be for many 
thouſand Years, or to Eſtates of Tenant by Statute Stapte, or Merchant 
or Elegit, or any other Chattel, but only to Freeholds or Ioheritances. 
And this is the Reaſon, that in Actions which Leſſee for Years may have, 
a Warranty cannot be pleaded in Bar as in an Action of Treſpaſs, or upon 


War- 


the Statute of 5 R. 2. and the like. But in ſuch Actions, which none but 


1 Tnft, 385.4. 


a Tenant of the Freehold can have, as upon the Statute 8 H. 6, Aſſize, 
or the like, there a Warranty may be pleaded in Bar. 

A Warranty may be made upon any Kind of Conveyance, as upon 
Fines, Feoffments, Gifts, &c. Alſo a Warranty may be made by and upon 
Releaſes and Confirmations made to the Tenant of the Land, although 
he who makes the Releaſe or Confirmation has ho Right to the Land Sc. 
And yet ſome have holden, that no Warranty can be raiſed upon a bare 


Releaſe or Confirmation, without paſſing ſome Eſtate, or Tranſmutation 


of the Poſſeſſion. But the Law is otherwiſe ; for if A. be ſeized of Lands 


in Fee, and B. releaſeth to him, or confirms his Eſtate in Fee with War- 


ranty to him, his Heirs and Aſſigns, this Warranty is good, and both 


the Party and his Aſſignee ſhall vouch  _ 


1 Iaſt. 384. 


1d. Did. 
Lit. J. 733. 

5 Rep. 17, 18. 
Spencer's Caſe, 


1 Inft. 384. 


* —— 


— ä 


C) What Mods and Clauſes in a Died 
11 will make a Marrantp. 


THE Word Warrantizo, or Warrant, is the only apt and effetual | 
1 Word to make an expreſs Warranty, or a Warranty in Deed, and 
therefore this Word is uſed in Fines. oY, YG Yoo 
And the Words Defendo, or Acquitto, although they are commonly uſed 
in Deeds, yet of themſelves without the other will not make a Warranty. 


The Words Dedi & Conceſf, or Dea; only, in a Feoffment make a War- 


ranty, when an Eſtate in Fee or Inheritance paſſes by the Deed. 


5 Rep. 18. 
Spencer's Caſe. 
1 Inſt. 384. 

4 Rep. 81. 
Noke's Caſe. 
Dyer 42. 

1 Inſt. 383. 


But the Word Conceſſi only, or Demifi & Conceſſi, do not make ſuch a 
Warranty, in the Caſe of a Freehold or Inheritance. 

And by force of the Statutes of Bigamis, Chap. 6. Dedi is made an ex- 
preſs Warranty during the Life of the Feoffor. + | 


If a Man by Deed Warrants Land to J. S. and his Heirs, and the War- 
rantor does not bind his Heirs to the Warrantee; or does not warrant to 


F. S. and his Heirs, but to J. S. and his Aſſigns, theſe are good Warranties. 


Dy. 42. 


But if a Man makes a Feoffment in Fee, and Warranty to the Feoffee 
only, without naming his Heirs, there the Warranty ſhall endure only for 


Life, becauſe it is taken ſtrictly. And yet if the Feoffee recovers in Value, 


Ad. Bid. 


he ſhall recover Fee Simple, becauſe he loſes Fee Simple. | 
If a Man makes a Feoffment to one and his Heirs, and binds himſelf 
and his Heirs to warranty againſt all People, and does not ſay with Cer- 


tainty to whom, nor for how long he will warrant, yet the Feoffee will 


have a Fee Simple in the Warranty, as he had in the Land: But if the 


Intent of the Warranty appears plainly by expreſs Words, the Warranty 


ſhall extend no farther, 


) What 


—Yy a 8 


— das 
—— 
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(D) What ſhall be deemed a good warranty 
in Deed, 


Warranty in Deed, or an expreſs Warranty, as has been ſaid, is 
created only by the Word Warrant. And 
It is to be premiſed that to every good Warranty in Deed, in order 
that it may bar and bind, theſe following Circumſtances are requiſite. 
Firſt, That the Perſon that Warrants, be a Perſon able; for if an In- 1 /. 367. 5. 
fant makes a Feoffment in Fee of Land, and thereby binds him and his 
Heirs to warrant the Land, in this Caſe although the Feoffment be only 
voidable, yet the Warranty is void. 
But if a Man of full Age and an Infant make a Feoffment in Fee with 1d. 4. 
Warranty, this Warranty is not void in Part, and good in Part; but it is 
good for the whole againſt the Man of full Age, and void as to the 
Infant. 
Secondly, That the Warranty be made by Deed in Writing; for if a 
Man makes a Feoffment by Word, and by Word binds him and his EN 
to warrant the Land; this is not a good Warranty. 
So if a Man gives Lands to another by his laſt Will, and thereby binds 1 Iſls 380. 
him and his Heirs to warrant it; this Warranty, although the Will be 1 in 
Writing, 1s void, becauſe a Will in Writing is no Deed, | 
Thirdly, That there be ſome Eſtate to which the Warranty is annexed 10 Rep. 96. 
that may ſupport it; for if one covenant to warranty Land to another, and 
makes him no Eſtate, or makes him an Eſtate that is not good, and co- 
venants to warrant the Thing granted; in theſe Caſes the Warranty is void. 
Likewiſe if the Eſtate to which the Warranty is annexed is determined, J. /bia. 
the Warranty dependant on it is determined likewiſe. Thus if a Man 
maketh a Gift in Tail, and warranteth the Land to him and his Heirs, 
and afterwards Tenant in Tail maketh a Feoftment and dieth without fue, 
he ſhall not rebut the Donor in a Formedon in Reverter, becauſe that the 
Eſtate to which the Warranty is annexed is determined. | 
Fourthly, That the Eſtate to. which the Warranty is annexed, be ſuch 1 5. 378 
an Eſtate as is able to ſupport it, and therefore that it be a Leaſe for Life 5 Ke. 17. 
at the leaſt; for if one makes a Leaſe for Years of Land, and binds him. 92's Caſe. 
ſelf and his Heirs to warrant the Land; this is no good Warranty, nei- 
ther will it have the Effect of a Warranty; but this may amount to a Co- 
venant, on which an Action of Covenant may be brought. 
Fifthly, That the Warranty deſcends upon him, that is Heir of the 1 be. 12. 
whole Blood by the Common Law to him that made the Warranty, and 4% Je. 735. 
not upon another; for if Tenant in Tail in Borough- Engliſh diſcontinues "ems 


Warrant 
the Tail, and has Iſſue two Sons, and the Uncle Releaſes to the Diſconti- S > 1 


nuce with Warranty, and dies; this is no good Warranty to bind the cording to the 


younger Son. Nature of Te- 


nements by 
the Cuſtom, Sc. but only according to the Form of "© Common Law. Lit. Ibid. 


IN if in this Caſe Tenant in Tail diſcontinues the Tail with Warranty, 1 Inſt. 1 2. 
2 having two Sons, and dies ſeized of other Lands in the ſame Bo- L/. £55: we 
rough in Fee- -Simple, to the Value of the Land in Tail; the younger Son 1 


ded, that the 
is not barred by this Warranty. younger Son 


ſha!l not be 
barred though Aſſets in Fee-Simple deſcend to him from his Father. 
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Lit. ſie. 7518. So if one gives his Land to the eldeſt Son and the Heirs Male of his 
The Reaſon is Body, the Remainder to the ſecond Son, Sc. and the eldeſt aliens with 


becauſe the . | "FAY mo rt 
Wann 5 Warranty, having Iſſue a Daughter and dies; this is not a good Warranty 


ſcended to the to bar the ſecond Son. 


Daughter of 


| the elder Son, and not to the ſecond Son. Lit. Bid. 


Lit, 737. So if Tenant in Tail has Iſſue two Daughters by divers Venters, and 
dies, and they enter, and a Stranger diſſeizes them, and one of them re- 
leaſes all her Right, and binds her and her Heirs to warrant it; in this 
Caſe the Warranty is not good to bar tle Siſter, becauſe they are of Hall 
Blood only, and the one cannot be Heir to the other according to the 

Courſe of the Common Law. 


%. 387. So if two Brothers be by Demi-Venters, and the eldeft releaſes with 


Warranty to the Diſſeizor of the Uncle, and dies without Iſſue; this is 
no good Warranty to bar the younger Brother; for a Warranty, as has 
been ſaid, muſt deſcend upon him that is Heir at the Common Law to 
him that made it. | „ e 
Lit. fe. 745. Sixthly, It is neceſſary that he that is Heir do continue to be ſo, and 
| that neither the Deſcent of the Title nor the Warranty be interrupted, for 
- 1f one binds him and his Heirs to Warranty, and after is attainted of Trea- 
ſon or Felony, and dies; this Warranty does not bind his Heir. 
© 2k So if Tenant in Tail be diſſeized, and after releaſes to the Diſſeizor 
The Reaſon With Warranty, and after the Tenant in Tail is attainted of Felony, and 


is for that no- has Iſſue, and dies; this Warranty will not bind the Iſſue. 
thing in this 5 
Caſe maketh a Continuance but the Warranty, which cannot deſcend to the Iſſue in Tail, becauſe the Blood 


between the Iſſue and him that made the Warranty is corrupt. Id. bid. 


10 Rep. 96. Seventhly, That the Eſtate of Freehold that is to be barred be Put to 


S:ymor's Caſe. a Right before or at the Time of the Warranty made, and that he to 


whom the Warranty does deſcend have then but a Right to the Land; for 

a Warranty will not bar an Eſtate of Freehold or Inheritance in Efſe, in 
Poſſeſſion, in Reverſion or Remainder, that is not diſplaced and put to a 
Right before or at the Time of the Warranty made, though after at the 
Time of the Deſcent of the Warranty, the Eſtate of Freehold or Inheri 
tance be diſplaced and deveſted. i 


14. Bid. And therefore if there be a Father and Son, and the Son has a Rent- 


The Reaſon Service, Suit to a Mill, Rent-Charge, Rent-Seck, Common of Paſture, 


3 or other Profit Apprender out of Land of the Father, and the Father 


ally ſeized of makes a Feoffment in Fee with Warranty, and dies; this ſhall not bar the 


the Rent or Son of the Rent, Common, e. 


Common at 


the Time of the Warranty, and he who is in Poſſeſſion needeth not put in his Claim, either to avoid the Fine 
or collateral Warranty. | Me 1 . 


1 Bi And although the Son after the Feoffment with Warranty, and before 
Becauſe the the Death of the Father had been diſſeized, and fo being out of Poſſeſſion, 
Warranty at the Warranty had deſcended upon him, yet this Warranty ſhall not 


the Time of bind him. 
the Creation 
of it did not extend to any Eſlate of Freehold or Inheritance iz Ee. 


14. Lid. So if my collateral Anceſtor releaſes to my Tenant for Life with War- 


ranty, and dies, and this Warranty deſcends upon me; this ſhall not bind 
INE my Reverſion or Remainder. 
Id. hid, But if in the Caſe before the Son be diſſeized of the Rent, Sc. and af- 


firms himſelf to be diſſeized by the bringing of an Aſſize, (for otherwiſe 


he ſhall not be {aid to be out of Poſſeſſion of a Rent, or the like) and 
after 


Kees af 


ſ 
0 


——_—__. i 1 
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after the Father lente with Warranty, and dies; in ; this Caſe the collate- 
ral Warranty ſhall bar and bind the Son of his Rent, Se. 

And if in the laſt Caſe my Tenant for Life be diſſeized, and my An- ;; Bit 
ceſtor releaſed to the Diſſeizor with Warranty, and dies; this is a good Becauſe my 


Warranty to bind and bar me. Reverſion, as 
well as the 


Eſtate of the Tenant for 2 was deveſted at the Time of the made. 


Eighthly, That the Warranty does take effect in the Life- time of the Lit, 734 
Anceſtor, and that he is bound by it; for the Heir ſhall never be bound 
by an expreſs Warranty, but where the Anceſtor was bound by the ſame 
Warranty, and therefore a Warranty made by Will is void. 

Ninthly, That the Heir claim in the fame Right that the Anceſtor « ht. ; 370. 
does; for if one be a Succeſſor only in Caſe of Corporation, he ſhall not 
be bound by the Warranty of a natural Anceſtor, 

Tenthly, That the Heir that is to be barred by the Warranty be of full 1 Rep. 140. 8. 


Age at the Time of the Fall of the Warranty; for if the Anceſtor makes > a 5 


a Feoffment, or a Releaſe with Warranty, and the Heir at this Time be 
within Age, and after he dies, and the Warranty deſcends upon him 
within Age; this Warranty ſhall not bind him: But if he become of Age 
after the Warranty of the Anceſtor, and before his Death; in this Caſe 
the Warranty may bar him; therefore he muſt take Care not to ſuffer a 
Deſcent after his ban Age, before his Entry. 


00 wahat ſhall be deemed a good Warranty 
in Law. 


Wann in Law are ſo called, becauſe in Judgment of Law, 17%. "4 
V they amount to a Warranty without the Uſe of the Word War— 
rant. Thus 

The Words Dedi & Conceſſi, or Dedi only | in a Feoffnent, make a good 
Warranty in Law, to the Feoffee and his Heirs during the Life ot the the Heir of 


J 'eoffor. | | the Feoffor, 
for the Heir 


ſhall not be bounden unto a Warranty made by his pales unleſs he bind bim and his Heirs to Warranty by 


expreſs Words in the Deed. F. N. B. 134. 


But the Word Conceſf only in Fine or Feoffment, does not make a 
Warranty in Law. 
A Warranty in Law may be good in its Creation, although it be with- 17 1 386. 
out Deed; for if a Man by his laſt Will and Teſtament deviſes Lands to 
| another Man for Life, or in Tail, rendering Rent 3 to this Eſtate there 
| 3a Warranty in Law annexed. 
| And although there be an vals Warranty in the Deed, yet this dom 1 bot. 384. 
not take away implied Warranty of the Law. 
Every Partition and Exchange implies in it, and has annexed to it, a ſpe- bt. 1 102, 
cial Warranty in Law. 384. 
If one makes a Gift in Tail, or Leaſe for Life of Land by Deed or 1 ,. 3 34. 
without Deed, reſerving a Rent, or of a Rent-Service by Deed; in theſe The Afignee 
Caſes there is annexed an implied Warranty againſt the Donor or Leſſor, Ikewiſe of 


his Heirs and Aſſigns. 1 1 


the Benefit of 


this Warranty 


80 in Law. 


But not againſt 


— 
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Pk Warranty, 


1 Int. 384. ; 


1 Inſt. 334. 


Id. Lid. 


So when Dower is aſſigned to a Woman, there is a Warranty in Lay 
included, which is that the Tenant in Dower being impleaded, ſhall vouch 
and recover in Value a third Part of the two Parts whereof ſhe 1s dowable, 

And this Warranty in Law is of the Nature of a lineal Warranty, and 
ſhall bind as a lineal Warranty only, for it never bars any collateral Title, 

And hence it is, that this Warranty and Aſſets in ſome Caſes is a good 


Bar; as if a Tenant in Tail exchanges for other Lands which are de. 


14. Bid. 


5 Lit. fec. 703. 


1 Inſt, 370. 


ſcended to the Iſſue, and he has accepted of them, or if not, that other 
Lands are deſcended to him. | 
But if Tenant in Tail of Lands makes a Gift in Tail, or Leaſe for Life, 
rendering Rent, and dies; this is no Bar. Z ns ar 
And yet if other Aſſets in Fee-Simple deſcend, this Warranty in Lay 
and Aſſets is a good Bar. | | 


— 


5 


(F) Of the Nature of lineal Warranty, an 
how far it ſhall bind. = 


Warranty is called Lineal, when if no Deed with Warranty had been 
made by the Father, then the Right of the Tenements ſhould de- 


ſcend to the Heir, and the Heir ſhould convey the Deſcent from his 


Father, &c. : | WE | 
And it is added by Lord Coke, that it is called a lineal Warranty, not 
becauſe it muſt deſcend upon the lineal Heir; for be the Heir Lineal or 


Collateral, if by Poſſibility he might claim the Land from him that made 


the Warranty, it is Lineal, having Regard to the Warranty and Title of 


the Land. | 


Lit. ſec. 703. 


As where a Man ſeized of Lands in Fee, maketh a Feoffment by his 


Deed to another, and binds himſelf and his Heirs to Warranty, and hath 
Iſſue, and dies, and the Warranty deſcends to his Iſſue, this is a lineal 


Lit. ſec. 706, 
1 Inst. 371. 


Lit. ſec. 707. 


Temes de la © 


Liyy Tit, Gar- 


| ranly, 


Warranty. x 


So if there be a Grandfather, Father and Son, and the Grandfather be dil- 
ſeized, and the Father Releaſes to the Diſſeizor being in Poſſeſſion with 
Warranty, Sc. and dies, and after the Grandfather dies; this is a lineal 
Warranty to the Son; and although in this Caſe the Warranty deſcends 
before the Right, yet it is a good Bar. „„ 

Likewiſe if there be two Brothers, and the Father is diſſeized, and 
the eldeſt Brother releaſes with Warranty, and dies without Iſſue, and 
after the Father dies, and the Warranty deſcends to the younger Son; 


this is a lineal Warranty to him, for though the eldeſt Son died in the 


Lifetime of the Father, yet he might poſſibly have conveyed the Title to 
his younger Brother, if no ſuch Warranty had been. if 

And in every Caſe where one demands an Eſtate-Tail, if any Anceſtor 
of the Iſſue in Tail, whether he had Poſſeſſion of the Land or not, has 
made a Warranty, and if the Iſſue, that was to bring a Writ in Formedon, 


may or might by Poſiibility, have conveyed to himſelf a Title by Force 


of the Gift by him that made the Warranty; this is a linea] Warranty, 


whereby the Iſſue in Tail ſhall not be barred, except he have Aſſets to 
him deſcended in Fee-Simple. 8 


As if a Man be ſeized of Land of an Eſtate-Tail to him and his Heirs 


of his Body begotten, and makes a Feoffment of it, and binds him and 


Lit. fec. 719. 


his Heirs to warrant it, and has Ifiue, and dics; this Warranty deſcen— 
ding vpon the Iſſue is a lineal Warranty. 


And if Lands be given to one and the Heirs Male of his Body, and for 


want of ſuch Iflue to the Eicirs Female of his Body, and the Donee 


1 makes 


r 
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makes a Feoffment with Warranty, and: has Iſſue a Son and a Daughter; 
and dies; this Warranty i is lineal to the Son, and if the Son dies without 
Iſſue Male, it is a lineal Warranty from the Father to the Daughter. 
But if the Brother in his Life-time releaſes to the Diſcontinuee, Cc 8 
with Warranty, Sc. and after dies without Iſſue; this is . collateral War- 5 


is becauſe ſhe 
ranty to the Daughter. cannot convey 


to her the 


Right which ſhe hath by Force of the Remainder by any Means of Deſcent by her Brother, for that the Bro- 
ther is ee to the Title of his Siſter, and therefore his Warranty is collateral. II. Lid. 


If Lands be given to the Huſband and Wife and the Heirs of their two {+ 71+ 
ar The Son ſhall 
Bodies engendered, and they have Iſſue a Son, and the Huſband diſcon- not be barred 
tinues, and dies, and after the Wife releaſes with Warranty, and dies; in this Caſe 


this is a lineal Warranty to the Son. unleſs he hath 


Aljets by De 
ſcent in Fee-Simple by the Mother, becauſe their Iffue ought to convey their Right as Heirs to Father and 


Mother of their two Bodies begotten, per formam Deni, and therefore the Warranty of the Father and che 
3 of the Mother are but lineal Warranties to the Heirs. 4. Lid. 


And if Lands be given to a Man Women unmarried, and the 17/375. 


3 by” F a ; Becaute the 
E Heirs of their two Bodies, and they intermarry, and are diſſeized, and jg. q con- 


the Huſband releaſes with Warranty, and dies, and after the Wife dies; 3 vey his Right 
this is a lineal Warranty to the Iſſue for the whole. | as Heir to his 


Father and 
ons of heir two Bodies IE” and therefore i it is collateral for no Part. Id. Ibid. 


And if a Father gives 1. to his eldeſt Son and. the Heirs Male of Lit. 718. 
his Body, Cc. the Remainder to tlie ſecond Son, Cc. if the eldeſt Son 
aliens in Fee with Warranty, &c. and has Iſſue Female, and dies without 
Iſſue Male; this is a lineal Warranty to the ſecond. 


It is a Rule as to lineal Warranties, that they bar the Right to a Fee- Lit. c. 711. 


3 Simple without Aſſets, for he that demandeth Fee-Simple by any of his 


Anceſtors, ſhall be barred by Warranty lineal which deſcendeth upon him, | 
unleſs he be reſtrained by ſome Statute. | 

But it doth not bar the Right of an Eſtate-Tail, voleſs the Heir hath Lit. c. 712. 
Aſſets by Deſcent in Fee-Simple, by the ſame Anceſtor that made the 
Warranty. 


Yer if dhe ide in Tojl-aliens the Acces deſcended, and 8 If. 303. 


of that Iſſue is not barred by this Warranty and Aſſets: But if the Iſſue 


to whom the Warranty and Aſſets deſcended, had brought a Formedon, 
and by Judgment had been barred by reaſon of the Warranty and Aſſets: 
In that Cale, though he aliens the Aſſets, yet the Eſtate-Tail is barred 
for ever. | 
But for the more clear Underſtanding what Aſſets are requiſite t to bar 
the Right of an Entail, it will be proper to conſider, | 


(G) What ſhall be deemed ſufficient Aſets 
to make a lineal Warranty a Bar. 


"FAE Aﬀets requiſite to make a lineal Warranty a Bar, muſt have 1 Infl. 37 4. b. 


ſix Qualities, Firſt, they muſt be Aﬀets (that is) of equal Value, A Seignory in 


Frankal- 
moigne is no Aﬀets, becauſe it is not valuable, and therefore not to be extended; and ſo it ld of a Seig 


nory of Homage and Fealty. But an Advowſon is Aſſets, Id. 1bjd, 


Yor. V. | 5X or 


—_— 


Of warranty. 


or more, at the Time of the Deſcent. Secondly, they muſt be of Deſcent, 
if not by Purchaſe or Gift. Thirdly, they muſt be Aſſets in Fee-Simple, 
and not in Tail, or for another Man's Life. Fourthly, they muſt deſcend 
to him as Heir to the ſame Anceſtor that made the Warranty. Fifthly, 
they muſt be of Lands or Tenements, or Rents or Services valuable, or 
other Profits iſſuing out of Lands or Tenements, and not perſonal Inhe- 
ritances, or Annuities, and the like. Sixthly, It muſt be in State or In. 
tereſt, and not in Uſe or Right of Actions, or Right of Entry; for they 
are no Aſſets until they be brought into Poſſeſſion. But if a Rent in Fee 

Simple iſſuing .out of Land of the Heir deſcend unto him, whereby it is 
extinct, yet this is Aﬀets; and to this Purpoſe, hath in Judgment of Law 
a Continuance, | 


300 


8 


* 


* 


(8H) Ok the Nature of a collateral Mar⸗ 
ranty at Common Law, and how far it 
barred. 


Terms de la V THERE VER the Heir cannot by any Poſſibility convey to him- 
Ley Tit. Gar- ſelf a Title by Force of his Gift that made the Warranty, then 
N that is a collateral Warranty, and thereby the Right of the Heir ſhall be 
barred without any Aſſets. 7 | 
Lit. fee. 909. As if Tenant in Tail diſcontinue the Tail, and hath iſſue and dieth, and 
The Reaſon (he Uncle of the Iſſue releaſe to the Diſcontinuee with Warranty, Sc. and 
jeg kg dieth without Iſſue, this is a collateral Warranty to the Iſſue in Tail, be- 
Uncle having Cauſe the Warranty deſcendeth upon the Iſſue who cannot convey himſelf 
no Right to to the Entail by Means of his Uncle. 
the Land en- | | | 8 c 
tailed, hall bar the Iſſue in Tail is, for that the Law preſumeth that the Uncle would not unnaturally diſin- 
herit his lawful Heir, being of his own Blood, of that Right which the Uncle never had 
Heir by another Mean, unleſs he left him greater Advancement. 1 aft. 373. a. 


„ but came to the 


Lit. ſec. 707. If there be Father and two Sons, and the Father is diſſeiſed, and the 

| | younger Son releaſes with Warranty to the Diſſeiſor, and dies without 

Iſſue, this is a collateral Warranty to the eldeſt Son, becauſe that of ſuch 

Land as was the Father's, the Elder can by no Poſſibility convey to him 

5 On the Title by Means of the younger Son. . TS 2 aan 
3 Lit. fic. 704+ Likewiſe if there be Father and Son, and the Son purchaſe Lands in Fee, 
The Fe- and the Father of this diſſeiſeth the Son and alieneth to another in Fee by 

'q . Dad, and by the ſame Deed bind him and his Heirs to Warranty, Cc. 
. wich Warranty and the Father dieth, the Son is barred by this Warranty, which is a col- 


had been lateral Warranty, though it deſcendeth lineally from the Father to the Son. 
made, the Son | | | | 


could in no Manner convey his Title from his Father to him, inaſmuch as the Father had no Eſtate in Right 
to the Land, but was collateral to the Title of the Land. Lit. ſec. 705. 


Lit. J. 708. Alſo if Tenant in Tail hath Iſſue three Sons, and diſcontinue the Tail 
But if the in Fee, and the middle Son releaſe by his Deed to the Diſcontinuee, and 


eldeſt Son die pind him and his Heirs to Warranty, and after the Tenant in Tail dieth, 
without Iſſue, 


the youngeſt and the middle Son dieth without Iſſue, this is a collateral Warranty to 
Brother may the eldeſt Son, inaſmuch as he can by no Means convey to him by Force 


recover, be- of the Tail, any Deſcent by the middle Brother. 
cauſe the | | 


Warranty of the middle One is lineal to the Youngeſt, Ii. Bid. 


Many 


| — — —— , 
Ok Ularranty, 

[i other Examples might be produced where theſe collateral War- 

ranties at Common Law did bind the Right of Eſtates in Fee-Simple, ard 


alſo of Eſtates in Fee-Tail. But the Law in this Reſpect has been greatly | 
altered by the following Statutes: And firſt by the Statute of Glouceſter, i 


K 


—_— — 1 
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() Of the Alterations introduced by the : [ 
Statute Law. OY 


E FORE. the Statute of Glouc' all Warranties which deſcended to Lit. fec. 697. 
them which were Heirs to thoſe who made the Warranties, were Bars 
to the ſame Heirs to demand any Lands or Tenements againſt the War- : 9 
ranties, except the Warranties which commenced by Diſſeizin. For ſuch | 
Warranty was no Bar to the Heir, for that the Warranty commenced by 8 
Wrong, viz. by Diſſeizin. . 1 | ſ 
By this Statute of Glouceſter four Thing are enacted. 1 . 36 = 
iſt. That if a Tenant by the Curteſy alien with Warranty and dieth, | 
that this ſhall: be no Bar to the Heir in a Writ of Moridanceſtor without 
Aſſets in Fee-Simple. And if Lands or Tenements deſcend to the Heir 
from the Father, he ſhall be barred, having regard to the Value thereof. | 
2dly. That if the Heir, for want of Aſſets at that Time deſcended, Id. Bu. 
doth recover the Lands of his Mother by Force of this Act, and after- 
E wards Aſſets deſcend to the Heir from the Father, then the Tenant ſhall _ 
| recover againſt the Heir the Inheritance of the Mother by a Writ of falſe 
| Judgment, which ſhall iſſue out of the Record, to reſummon him that | 41 
ought to warrant, as hath been done in other Caſes, where the Heir being — 
vouched cometh into the Court, and pleadeth that he hath nothing by | | 
deſcent, | 
. 3dly. That the Iſſue of the Son ſhall recover by a Writ of Cæſinage, Aiel, Id. Ibis. 
and Beſaiel. 5 
| And laſtly, That the Heir of the Wife after the Death of the Father 
and Mother, ſhall be barred of his Action to demand the Heritage of the 
Mother by Writ of Entry, which his Father aliened in the Time of his 
Mother, whereof no Fine was levied in the King's Court. 
Likewiſe by the 11th Hen. 7. c. 20. Where a Wife after her Huſband's 
Death ſhall alone, or with her ſucceeding Huſband, alien, releaſe, con- 
firm or diſcontinue with Warranty, the Land ſhe holdeth in Dower, or in 
Tail, of the Gift of her former Huſband, or any of his Anceſtors, ſuch 
Warranty, Sc. is made void. 5 
And laſtly, by the 4 & 5 Ann. c. 16. All Warranties which ſhall be 
made after the firſt Day of Trinity Term 1705, by any Tenant for Life, 
of any Lands, Tenements or Hereditaments, the ſame deſcending or 
coming to any Perſon in Reverſion or Remainder, ſhall be void and of 
| no Effect; and likewiſe all collateral Warranties which ſhall be made after 
| the ſaid Trinity Term, of any Lands, Tenements or Hereditaments, by 
any Anceſtor who has no Eſtate of Inheritance in -Poſſeſſion in the ſame, 
ſhall be void againſt his Heir. 4608 
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(K) What ſhall be deemed Warranties W 
Dilleiſin, Abatement 02 Intruſion. - 


ARRANTIES are ſaid to commence by Deſſeiſin in the fol. 
lowing Cafes, as 
Lit. fic. 698, Where there is Father and Son, and the Son purchaſeth Land, Ge. 
and letteth it to the Father, or any other Anceſtor, for Term of Tea, 
or at Will, and the Father, Ec. thereof by Deed enfeoffeth another in 
Fee, and binds him and his Heirs to Warranty, and the Father dieth, 
whereby the Warranty deſcendeth upon the GS this Warranty com- 
mnences by Diſſeiſin. 
Lit. fe. 698, In the ſame Manner, if Tenant by Zlegit, Tenant by Statute Nun 
699, Statute Staple, Guardian in Chivalry, or Socage, or becauſe of Nurture, 
1 ef. 367. make a Feoffment in Fee with Warranty; this ſhall not bind the Heir, 
becauſe ſuch Warranties commence by Diſſeiſin. | 

Lit. fic. 709 Allo if Father and Son purchaſe Lands to have and to hold to them 
Jointly, Sc. and after the Father alien the whole to another, and bind him 
and his Heirs to Warranty, Sc. and after the Father dieth, this Warranty, 

as to the Moiety which belongs to the Son, commences by Diſſeiſin. 
1 It. 367.9. But if the Purchaſe were to the Father and the Son, and the Heirs of 
— the Son, and the Father makes a Feoffment in Fee with Warranty, if the 
Son entereth in the Life -of the Father, and the Feoffee re-enter, and the 
Father dieth, the Son ſhall have an Aſſize of the whole. If the Son however 
had not entered in the Life of the Father, then, for the Father's Moiety, 
it had been a Bar to the Son, for that therein he had an Eſtate for Life, 
and therefore the Warranty, as to that Moiety, had been collateral to the 
Son; and as to the Son's Moiety, it would be a Warranty by Difleifin, and 

ſo the Warranty would be defeated in Part and ſtand good in Part. 
I. hid. Tf on the other Hand, the Purchaſe had been to the Father and Son, 


and the Heirs of the Father, then the Entry of the Son in the Life of the . 
Father, in Avoidance of the Warranty, had not availed him, becauſe bi | 


Father lawfully conveyed away his Moiety. 
1 Is. 366. 0. If the Father be Tenant for Life, Remainder to the Son in Fee, and 
| the Father by Covin and Conſent maketh a Leaſe for Years, to the End 
that the Leſſee ſhall make a Feoffment in Fee to whom the Father ſhall 
releaſe with Warranty, and all this is executed accordingly, and the Father 
dieth, this Warranty begins by Diſſeiſin. 
1d. lid. So if one Brother makes a Gift in Tail to another, and the Uncle diſ- 
ſeiſe the Donee, and enfeoffeth another with Warranty, and the Uncle 
dieth, and the Warranty deſcendeth upon the Donor, and then the Donee 
dieth without Iſſue, this Warranty alſo begins by Diſſeiſin. 
| %. 36 If the Father, the Son, and a third Perſon are Jointenants in Fee, and 
. 5 bird the Father makes a Feoffment in Fee of the whole with Warranty and 
Perſon mall dieth, and the Son dieth, the Warranty as to the Part of the Son, and 


not only avoid the Part of the third Perſon, begins by Diſſeiſin. 
the Feoftment 


for his own Part, but for the Part of the Son, 


115. 369.6. Alſo if a Man who hath no Right, enters into Lands and makes 
Feoffment of them with Warranty, this commences by Diſſeiſin. 
1 1»ft. 366, Lord Coke enumerates ſeveral Qualities belonging to Warranties con, 
307. mencing by Diſſeiſin. 
Firſt, That the Diſſeiſin is generally done immediately to the Heir wh0 
18 bound by the Warranty. 


Secondly, That he Warranty and Diſſeiſin are Simul and — And 
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And yet if a Man commit a Diſſeiſin wich latent to make a Feoffment 5 Rep. 80. 
in Fee with Warranty, although he make the Fcoffmnent many Years after Ts 
the Diſſeiſin, yet being done witli that Intent, it ſhall be a \Warraity 7 


commencing by Diſſeiſin. 


The Law is the ſame with reſpect to Warranties commencing by“ bate- 1 7. 367. 4. 
ment or Intruſion, if the Abatement or Iatruſion be made with Intent to 
make a Feoffment in Fee with Warranty, for theſe allo commence by 
Wrong. | | 

So if a Tenant dieth without Heir, and an Anceſtor of the Lord enter 77 0:2. 
before the Entry of the Lord, and make a Feoffment in Fee with War- 
ranty, and dieth, this Warranty ſhall not bind the Lord, becauſe it com- 
menceth by Wrong, being in the Nature of an Abatement. 


(L) Of the Effects of a Warranty in Deed, 


HE Effect of a Warranty in Deed has been partly explained in 
conſidering the Nature of the feveral Kinds of Warranty, It may 


be neceſſary however to obſerve that a Warranty in Decd always bars the 


Warrantor himſelf of the Land ſo warranted for ever; ſo that all the pre- 
ſent and future Rights which he hath or may have therein are thereby ex- 
tint. Therefore, „ | | 

If the Father be diſſeiſed, and the Son in his Lifetime releaſe all his x 7-7. 265. 
Right in the Land to the Diſſeiſor, and make a Warranty of the Land a. & 6. 
in the Deed, and then the Father dics, and the Right of the Land deſcends 
to the Son; in this Caſe, although the Releaſe does not bar the Son, yet 
the Warranty bars him. „5 HT | 5 

For the moſt part likewiſe, it bars the Heirs of bim who made the War- 1 . 374. 
ranty, to whom the ſaid Warranty deſcends, to demand the Land againſt % 384. 
the ſaid Warranty; for if the Warranty be lineal, it is, as has been ſhewn, 

a Bar of an Eſtate in Fee-Simple without any Aſſets, that is, without any 
other Land deſcended to him in Fee-Simple from the fame Anceſtor that 
made the Warranty: And with Aſſets it is a Bar of an Eſtate in Tail, 

If the Warranty be collateral, it is, with or without Aſſets, a Bar, fc. 258; 
of an Eſtate in Fee-Simple or Fee-Tail, and all Poſſibility of Right 374. b. -_ 
thereunto. But a collateral Warranty doth not give a Right, but only 
bindeth the Right, ſo long as the Warranty continueth; for if it be deter- 
mined, removed or defeated, the Right is revived. 

But neither the lineal or collateral Warranty can enlarge an Eſtate z and 10 Rep. 97. 


therefore” if the Leſſor by Deed releaſes to his Leſſee for Life, and war- £dward Scy- 


rants the Land to him and his Heir; this does not make his Eſtate greater, ag Cale. 
neither will it bar Titles of Entry or Action in Caſes of Mortmain, Con- 1 
ſent to a Raviſher, Mortgage or Dower: And therefore if an Anceſtor offt 
the Lord has Title to enter upon an Alienation in Moitmain, and he re- 
eaſes and makes a Feoffment with Warranty, this Warranty will neither 
bar him or his Heir. | | 

As to the Warranty which commences by Diſſeiſin, it does not, as has 
been ſhewn, bar any Eſtate with or without Aſſets. - 

No Fine or Warranty ſhall bar any Eſtate in Poſſeſſion, Reverſion or! ht. 388. b. 
Remainder, which is not deveſted and put to a Right; for he who has 
tne Eſtate or Intereſt in him, cannot be put to his Action, Entry or Caim; 


| tor he has that already which Entry, Action, er Claim, can give him. 


You, V. — . (M) That 
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1 Hi. 101, But if the Party be impleaded or ſued by another for the Land in an 
393. Action wherein he may vouch, then he to whom the Warranty is made 


Ii. Ibid. If the Vouchee appears, he muſt plead to the Voucher: And if he ſhews 


Id; hid; © But if he pleads in Avoidance of the Warranty, it is called a Cour- 


II. Bia. If the Vouchee at the Time of the Voucher and Recovery has no Lands 


| Scquatur ſub he may be ſummoned, then after Writs of Alias and Pluries, a Writ called 


without any Warned, and it appeareth that he hath nothing. 
Recompence 


1 Of Uarranty. 


—_ 


0) That ute may be made of a Warranty 
in Deed, 


Joan & bs HERE a lineal or collateral Warranty is a Bar, there if the Party 
Ley Tit. Gar- be impleaded by him who made the Warranty, or his Heirs, the 
ranty. Party impleaded, who is Tenant of the Land, may plead and ſhew forth 


his Warranty againſt him, and demand Judgment whether contrary to his 
own Warranty, he ſhall be received to demand the Thing warranted ; and 
this in Pleading is called a Rebulter. 


or his Heirs may vouch, that is, call in the Warrantor or his Heirs to 
warrant the Land: And this is an Interpleader in the Nature of an Action 
brought by the Warrantor, againſt the Warrantee, wherein he that 
vouches, who is called the Voucher, is Demandant, and he that is vouched, 
who is called the Vouchee, is made Tenant or Defendant to the Action, 
and the Voucher is as it were out of the Suit: And this ſecond Tenant 
the Vouchee is called the Tenant by the Warranty: And hereupon a Writ 
iſſues to the Sheriff to ſummon the Vouchee to appear, which Writ is 
called a Summoneas ad Warrantizandum, | 


Cauſe why he ſhould not warrant, that muſt be tried; and this ſhewing 
of Cauſe is called a Counterplea to the Voucher. 


terplea to the Warranty: And if he cannot defend himſelf againſt the 
Warranty, the Stranger ſhall recover the Land demanded againſt the 
Voucher, and he ſhall recover as much other Land againſt the Vouchee 
of the Lands he has or had at the Time of the Voucher : And this Re-- 
covery of other Lands is called a Recovery in Valve. 


deſcended to him to anſwer the Warrantee, but has afterwards Lands 
falling to him by Deſcent from that Anceſtor, then the Voucher may 
have a Reſummons, and recover the Land which afterwards falls. 
1a. Bid. But if the Sheriff returns vpon the Summons that the Vouchee is ſum- 
. moned, and he nevertheleſs maketh Default, then he ſhall have a Magnum 
Cape ad Valentiam, when if he makes Default again, the Judgment ſhall 
be given againft the Voucher, and he ſhall recover over the Value againſt 
the Vouchee: And if the Vouchee appears and then makes Default, the 
Voucher ſhall have a Parvum Cape ad Valentiam, and then if he makes 
Default, Judgment ſhall be given as before. | 


* It is called But if the Sheriff upon the Summons returns that he has nothing bertel) 


o 


Juo Sag Sequatur ſub ſuo Periculo,* ſhall be awarded; and if the like Return be 
ee Su made, the Demandant ſhall have Judgment againſt the firſt Tenant, but 


loſe his Land he cannot recover in Value againſt the Vouchee, becauſe he was never 


in Value, unleſs he upon that Writ can bring in the Vouchee to Warrant the Land unto him: And if at the 
Sequatur ſub jus Periculo, the Tenant and the Vouchee make Default, and the Demandant hath Judgme"! 
againſt the Tenant, and after brings a Scire Facias to have Execution, the Tenant may have a Warran! 
Charte, and if he were impleaded by a Stranger, he may vouch again. But if he had Judgment to recoe! 
in Value, he ſhall never have a I/arrantia Chartz, nor vouch again, for by this Judgment to recover n 
Value, he hath had the Benefit of the Warranty. | | 


If the Vouchee had a Warranty from ſome other for the Land, he maf 
_ deraign, that is, maintain the Warranty over, and ſhall recover in Value 
alſo againſt his Vouchee in the ſame Manner as before. 1 


3 
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But if the Warrantee to whom the Warranty is made, or his Heirs, be r. v. 3 TOY 
impleaded in an Aſſiſe, or in a Writ of Entry in the Nature of an Aſtiſe, If he be im- 
in which Actions they cannot vouch, then they ſhall have a Writ ge Fleaded in any 


Warrantia Charte againſt the Warrantor wha made the Warranty, or Action in 


; | which he may 
his Heirs. vouch, then he 


ou2ht to 
vouch to Warranty; and if he will not, he ſhall not afterwards have a Writ of Farrantia Charte, 


Likewiſe the Warrantee or his Heirs, may at any Time before they be I. 7-4. 
impleaded for the Land, bring a Warrantia Charte upon the Warranty in 
the Deed againſt the Warrantor or his Heirs, and thereby all the Land 
the Heir of the Warrantor has by Deſcent from the Anceſtor, who made 
the Warranty, at the Time of the Writ brought, ſhall be bound and 
charged with the Warranty into whoſe Hands ſoever it goes afterwards z 
ſo it the Land warranted be after recovered from the Warrantee, he ſhall 
have ſo much Land over again of the other Land of the Heir of the War— 
rantor, or of the Warrantor himſelf, if he be living: And although the 


Warrantee or his Heirs, recover in this Writ, yet upon Occaſion he may 


afterwards vouch the Warrantor or his Heirs notwithſtanding. Cd | 

It is to be obſerved: moreover, that it is good Policy, if a Man ſuſpect , bid. 
any Thing, to bring this Writ of Warrantia Charte betimes, becauſe it But if a Man 
binds all the Lands of the Warrantor from the Time of the Writ brought, be vouched, 


and not any of his other Land he had before that Time, which are 3 


4 render in Va- 
now aliened. lue, but of the 


Lands he had at the Time of the Voucher. 


But if a Man recover his Warranty by Writ of Warrantia Chartæ, and 1. id. 

hath bounden the Land which the Vouchee had at that Time; yet if he 

be afterwards impleaded for that Land, for which he recovered his War- 

ranty, he ought to vouch him wp whom he recovered his Warranty, 

to defend the Land, if he be ſued in any Action wherein he may vouch ; 

otherwiſe he ſhall not Have Advantage by Recovery of his Warranty in 

the [/arrantia Charte., „„ 5 8 
And if a Man recover his Warranty in a Varrantia Charte, and after- 1. Izid. 

wards is impleaded in an Action in which he cannot vouch, as by Aſſiſe 


or by a Scire Facias ſued forth upon a Fine, Cc. It ſeemeth he ought to 


give Notice to him againſt whom he hath recovered his Warranty of the 
Action, and to pray him to ſhew him what he ſhall plead to defend the 
Land, | 


— _ ** 


„ 


(8) Who may take Advantage of a War- 


ranty, and againſt whom. 


Alu ſuch as are Parties to the Warranty, that is, ſuch as are named 1 If. 384. l 
in the Deed, ſhall take Advantage of the Warranty; as if one war- 385. 4. 
rant Lands to another, his Heirs and Aſſigns; in this Caſe both the Heirs 5 Rep. 17. 


and Aſſigns may take Advantage of it, and they may both vouch or Sencer's Cale, 


rebut, or have a Warrantia Charts, ſo as they come in in Privity of Eſtate ; 


for otherwiſe the Heir or Aſſigns cannot vouch, or have a WVarrantia 
Cbartæ, but yet they may in many Caſes * rebut. * As in Diſ- 


ſeiſin, Abate- 
By, 2 Uſurpation or otherwiſe, they ſhall rebut, by Force of the Warranty, as a Thing annexed 
to the Land. ; 


But 


is 


# : 
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Id. Itid. 


Id. Bi. 


1 Inf. 384. 6. 


I. Bid. 


11. Bid... 


1 Inſt. 384. 
& 6. 
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But herein a Difference is to be obſerved, when in the Caſes aforeſaid, 
he that rebutteth claimeth under the Warranty, and when he that would 
rebut claimeth above the Warranty, for there he ſhall not rebut. _ 

Therefore if Lands be given to two Brethren in Fee-Simple, with à 
Warranty to the Eldeſt and his Heirs, and the Eldeſt dieth without Iſſue, the 
Survivor though he be Heir to him, ſhall neither vouch nor rebut, nor 
have a I/arrantia Charte, becauſe his Title to the Land is by Relation 
above the Fall of the Warranty, and he cometh not under the Eſtate of 
him to whom Warranty is made, as the Diſſeiſor, &c. doth. 

If a Man doth warrant Lands to two Men and their Heirs, and the one 
maketh a Feoffment in Fee, yet the other ſhall vouch for his Moiety, 

If a Man be enfeoffed with Warranty to him, his Heirs and Ailigns, and 
he make a Gift in Tail, the Remainder in Fee, and the Donee makes a 
Feoffment in Fee, that Feoffee ſhall not vouch as Aſſignee, becauſe no 
Man ſhall vouch as Aſſignee, but he that cometh in in Privity of Eſtate, 
but ke muſt vouch his Feoffor, and he vouch as Aſſignee; but ſuch an 
Aſſignee may rebut. 1 5 | 3 

So if the Warranty be made to a Man and his Heirs, without this 
Word (Afigns) yet the Aſſignee, or any Tenant of the Land may rebut. 

If a Man enfeoff A. and B. to have and to hold to them and their Heirs 
with a Clauſe of Warranty Predi#is A. & B. & eorum Heredibus & A. 
fignatis : In this Caſe if A. dieth, and B. ſurviveth and dieth, and the 
Heir of B. enfeoffeth C., he ſhall vouch as Aſſignee; and yet he is but 
the Aſſignee of the Heir of one of them; for in Judgment of Law, the 
Aſſignee of the Heir is the Aſſignee of the Anceſtor; and ſo the Aſſignee 
of the Aſſignee ſhall vouch in infinitum, within theſe Words (his Aſſigns), | 

If a Man enfeoffeth A. to have and to hold to him, his Heirs and Af- 
ſigns, and A. enfeoffeth B. and his Heirs, and B. dieth, the Heir of B. 
ſhall vouch as Aſſignee of A. So that Heirs of Aſſignees, and Aſſignees 
of Aſſignees, and Aſſignees of Heirs, are within this Word (Aſſigns), 


But thoſe who are not named for the moſt part ſhall not take Advan- 
tage of the Warranty; and therefore if Land be warranted to J. S. with- 


out the Word (Heirs) his Heirs ſhall not vouch, and regularly, if he 
warrant Land to a Man and his Heirs, without naming Afligns, his Af- 
ſignee ſhall not vouch, Yet if the Father be enfeoffed with Warranty to 
him and to his Heirs, and the Father enfeoffeth his eldeſt Son with War- 
ranty, and dieth, the Law giveth the Son Advantage of the Warranty 
made to his Father, becauſe by Act of Law the Warranty between the 
Father and the Son is extinct. | | „ 
The Warranty wrought by the Word Dedi, and the Warranty annexed 
to an Exchange, Partition, &c. does not extend to Aſſignees. But yet in 
Caſes of Exchange, and of Warranties by the Word Dedi, the Aſſignee 
ſhall rebut. | 


1 Inſt. 385.6. If a Man make a Feoffment in Fee with Warranty to him, his Heirs 


Il. Bid. 


14. Ibid. 


and Aſſigns, by Deed, and the Feoffee enfeoffeth another by Parol, the 
ſecond Feoffee ſhall vouch, or have a Warrantia Chartæ, as Aſſignee, al- 
though he hath no Deed of the Aſſignment, becauſe the Deed compre- 
hending the Warranty, doth extend to the Aſſignees of the Land, and he 
is a ſufficient Aſſignee, although he hath no Deed. | | 
If a Man make a Feoffment in Fee to A. his Heirs and Aſſigns, and 
A. enfeoffeth B. in Fee, who re-enfeoffeth A. He or his Aſſigns ſhall 
never vouch, for A. cannot be his own Aſſignee, But if B. had enfeoffed 
the Heir of 4. he may vouch as Aſſignee; for the Heir of A. may be 
Aſſignee to A. inaſmuch as he claimeth not as Heir. | 
If one makes a Feoffment to two, their Heirs and Aſſigns, and one of 
them makes a Feoffment in Fee, this Feoffee in this Caſe ſhall not take 
Advantage as Aſhgnee, VVV 


But 


ut. 


ſhall never take Advantage of theſe Warranties. 


although the Eſtate be transferred in the Poſt. 


x - 
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But an Aſſignee of Part of the Land ſhall take Advantage of a 1 ff. 385. 4. 
Warranty; as, | | 

If a Man makes a Feoffment of two Acres with Warranty to him, his 
Heirs and Aſſigns, and the Feoffee makes a Feoffment of one Acre of it 
to another, in this Caſe the ſecond Feoffee ſhall take Advantage of the 
Warranty as Aſſignee. | 
Therefore there is a Difference between the whole Eſtate in Part, and N. Bid. 
Part of the Eſtate in the whole, or in any Part; for if a Man has a War- 
ranty to him, his Heirs and Aſſigns, and he makes a Leaſe for Life or 
Gift in Tail; in theſe Caſes the Leſſee or Donee ſhall not take Advan- 
tage of the Warranty as Aſſignee, becauſe they have not the Eſtate in Fee- 
Simple, whereunto the Warranty was annexed, but they may vouch the 
Leſſor or Donor, and by this Means take Advantage of the Warranty. 

But if a Leaſe for Life be made, the Remainder in Fee, ſuch a Leſſee IA. bid. 
may vouch as Aſſignee, becauſe the whole Eſtate is out of the Leſſor, and 
the particular Eſtate and the Remainder do in Judgment of Law, to this 


Purpoſe, make but one Eſtate. 


If a Man enfeoffs a Woman with Warranty, and they intermarry and + % 396 
are impleaded, and upon Default of the Huſband, the Wife is received, 


in this Caſe ſhe may vouch her Huſband, & Fc e converſe, if a Woman 
_ enfeoffs a Man with Warranty, and they intermarry and are impleaded, 


the Huſband in this Caſe ſhall vouch himſelf and the Wife. | 

He who comes into Land merely by Act of Law in the Poſt, as the 3 Rep. 62 U 
Lord by Eſcheat or the like, ſhall never take Advantage of a Warranty; 63. Lincoln 
and therefore if Tenant in Dower enfeoffs a Villein with Warranty, and College Cafe, 


the Lord of the Villein enters; or a Feoffment be to a Baſtard with War- 


ranty, and he dies without Iſſue, and the Lord enters by Eſcheat, the Lord 


But it is otherwiſe where a Man comes to the Land by Limitation of J 274. 


_ Uſe, or by common Recovery, which is the Act of the Party; for if | 
Tenant in Tail being in of another Eſtate, that is, by Diſſeiſin, or Feoffment 


of a Diſſeiſor, ſuffers a common Recovery, and a collateral Anceſtor of 
the Tenant in Tail releaſes with Warranty to the Recoveror, and after 
the Recoveror makes a Feoffment to Uſes, which are executed by the Sta- 
tute of 27 H. 8. and after the collateral Anceſtor dies; in this Caſe the 
Terretenants may take Advantage of the Warranty by Way of Rebutter, 


So if he to whom the Warranty is made ſuffers a common Recovery, / 314 
and after the Anceſter dies; the Recoveror may take Advantage of the 


Warranty by way of Rebutter; for any Man that has the Poſſeſſion of 


Land, although he has no Deed to ſhew how he got Poſſeſſion of it, or 


how he is Aſſignee, may rebut the Demandant, and ſo bar him, and de- 
tend his own Poſſeſſion. N „ Eh N 


Therefore Tenant by the Curteſy, Donee in Tail who is in of another Id. Ibid. 


Eſtate, an Aſſignee by Force of a Warranty made to a Man and his 


Heirs, Feoffee of a Donee in Tail may rebut and bar the Demandant by 
he . 8 „„ „ 

If one enfeoffs another of an Acre of Ground with Warranty, and has 1 1p. 356. 
Iſſue two Sons, and dies ſeized of another Acre of Land of the Nature of If he ſhould 


Borough Engliſh; in this Caſe, although the Warranty deſcends upon the vouch the 


eldeſt Son only, yet both the Sons may be vouched: One as Heir to the noun hon 


£3 lei only, he could 
Warranty, the other as Heir to the Land. bly, he cou 


not have the 


| | Fruit of his 
Warranty, that is, a Recovery in Value, and he cannot vouch the youngeſt Son only, becauſe he is not Heir 
at Common Law, upon whom the Warranty deſcends, | | 


So it bs alſo of Heirs in Gavelkind, the Eldeſt ſhall be vouched as Heir I. Bid. 
to the Warranty, and the reſt in Reſpect to the Inheritance. 
Vor. V. 5 In 


1 


4-5 4 Ok Warranty, 
I. Thid. In like Manner, the Heir at the Common Law, the Heir of the Part 
of the Mother ſhall be vouched, or the Heir at Common Law may be 
vouched alone at the Election of the Tenant. 3 
14, Ibid. The Heir likewiſe at Common ſhall be vouched with the Heir in Bo. 
rough Eng liſb. 
The Baſtard alſo ſhall be vouched with a Mulier. | 
Via. If a Man dies ſeiſed of certain Lands in Fee, having Iſſue a Son and 


a Daughter by one Venter, and a Son by another, and the eldeſt Son 
enters, and dies, and the Land deſcends to the Siſter; in this Caſe, the 
Warranty deſcends on the Son, and he may be vouched as Heir, and 
the Siſter alſo may be vouched as Heir to the Land. 


1 Infl. 386. 5. If two make a Feoffment with Warranty, and one of them dies, the 
But if they are Survivor ſhall not be char ed alone with the Warranty, but the Heir of 


Jointly bound him that is dead ſhall be charged alſo. 
iin an Obliga- | 


tion, the Survivor only ſhall be charged, | 


3 Re. 14 Likewiſe if two are bound to warrant Land and both of them die, 
1 S. dhe Heirs of both of them ought to be vouched, and ſhall be equally 
5 * charged. OD 3 rn Eo av 
14. Ibid. If the Heir be vouched in the Award of three ſeveral Perſons, 


the one of them -only ſhall not be charged, but they ſhall be charged 
equally, | 


« Inft. 365.9. If a Woman an Heireſs of the Difſeifor enfeaffs me with Warranty, and 


14, Ibid, | 


after ſhe is married to the Diſſeiſee; in this Caſe I may take Advantage 
of this Warranty againſt the Diſſeiſee, and rebut him upon it, if he ſues 
me for the Land. | | 8 
So if the Huſband and Wife ſue me for the Land of the Wife, and 1 
have a Warranty of a collateral Anceſtor of the Huſband's, which de- 
ſcended to the Huſband; I may make uſe of this to bar the Huſband 


and Wife. tn 


(0) When a Warranty ſhall be ſatd to 
be defeated, determined, ſuſpended 0; 
avoided. SR . 


Lit. fee. 741. AJ HEN a Warranty is made to a Man upon an Eſtate which he then 


1 Inf. 393. 
N 6. 


[Jd. Ibid. 


Au. Ibid. 


had, if the Eſtate be defeated the Warranty is defeated: And a 
Warranty lineal or collateral may be defeated, determined or avoided in 


all or in Part, and this is ſometimes by Matter in Law and ſometimes by 


Matter in Deed. x 

If an Eſtate Tail, to which a Warranty is annexed, be ſpent, the War- 
ranty is determined: Or if a Man makes a Gift in Tail with Warranty, 
and the Donee afterwards makes a Feoffment, and dies without Iſſue, the 
Warranty 1s gone. | | „„ | 
So if Tenant in Tail difcontinues the Tail, and the Diſcontinuee be dif- 
ſeiſed, or makes a Feoffment 'on Condition, and a collateral Anceſtor of 
the [flue releaſes to the Diſſeiſor or Feoffor on Condition, with Warranty, 
and after the Diſcontinuee enters upon the Diſſeiſor, or on the Feoffee, 
for the Condition broken, in this Caſe the Warranty made by the colla- 
teral Anceſtor is gone. C0: 1 


Likewiſe 


1 


* 


8 f warranty. 3 33: 


ä 


" Likewiſe if a Seignory be granted with Warranty, and the Tenancy 1 If. 392.6. 
eſcheat, ſo that the Seignory 1 is extinct, conſequently the Warranty which 
was annexed to it, is defeated. | 

If the Father makes a Feoffment to bis eldeſt Son, and dieth, and the If. 384. 
Warranty deſcends upon the Son, the Warranty is extinct. But if the Fa- 


| ther had been 
enfeoffed with Warranty to him and his Heirs, the Son, as has been ſhewn, right take Regs of the 
ee made to his F * 


If Tenant in Tail makes a Feoffment to his Uncle, and the Uncle af- rr. ge. 543. 
terwards makes a. Feoffment in Fee with Warranty to another, and after Becauſe the 
the Feoffee of the Uncle doth re-enfeoff the Uncle again in Fee, and; f * 
after the Uncle enfeoffeth a Stranger in Fee without Warranty, and dieth 28, en 


without Iſſue, and the Tenant in Tail dieth, the Warranty made to the Eflate from 
firſt Feoffee is hereby defeated. 


his firſt Feof- 
fee to whom 
the Warranty was made, as the ſame Feoſfee had from him; and if the Warranty * aud, then the 
| Dru” would warrant to. himſelf, which cannot be. 


So if the Undle makes the Warranty to the F coffee, his Heirs. and Aſ- 1 It. 390. 
figns, and takes back an Eſtate in Fee, and after enfeoffs another, yet 
the Warranty is defeated, becauſe he cannot be Aſſignee to himſelf, 
But if one makes a Feoffment with Warranty to the Feeoffee, his Heirs 4. Itis. 
and Aſſigns, and the Feoffee reinfeoffs the Feoffor and his Wife, or the 
| Feoffor and a Stranger; in theſe Cafes the Warranty is not defeated, but 
| «continues. ſtill, 
; So if two make a Feolffment with Warranty to one, his Heirs and Aſ- 14. Bit, 
ſigns, and the Feoffee reinfeoffs one of the Feoffors; in chis Caſe the War- | 
ranty is not gone. | 
And if in the firſt Caſe before put by Littleton, fee. 743. the Feof- _ Kc. 744» 
fee makes an Eftate to his Uncle in Tail or for Life, faving the Re- 1 © 390. 


B t it is other- 
verſion, or a Releaſe for Life, the Remainder over, Sc. in this Caſe the wi. eg 


iſe wh 
Warranty 1 is only ſuſpended. the Uncle - h 


hath 85 preat 
Eſtate i in.the Land of the Feoffee to whom the Warranty was N as the Fecios hath . 


Alſo if the U ncle after ſuch Feoffment with Warranty, or iReleaſe with Z,. 1. 746. 
Warranty, be attainted or outlawed of Felony ; hereby the Warranty is 1 . 391 «. 
gone; and although he afterwards obtains his Pardon, yet the Warranty 

is not revived. 

Alſo if Tenant in Tail be diſſeiſed, and after make a Releaſe to the Li, fee. 746, 
Diſſeiſor with Warranty in Fee, and N the Tenant in Tail is attaint or 747. 
outlawed of Felony, and hath Iſſue and dieth, in this Caſe the Iſſue in Tail! /. 391. 
may enter upon the Diſſeiſor; for nothing makes a Diſcontinuance in this 
Caſe but the Warranty, and the Warranty cannot deſcend to the Iſſue in 
Tail, becauſe the Blood is corrupt between him that made the Warranty 
and the Iſſue: And if Tenant in Tail ſhould obtain his * the War- 
ranty, as has been ſaid, would not revive. 

But if Tenant in Tail at the Time of his Adder had no Iflve, and 1 /. 393. 4. 
after the obtaining of his Pardon had Iſſue, that Iſſue would be bound by 
the Warranty. 

If a Partition be made by Judgment upon a Writ of Partitione 6 Rep. 12. 
facienda, by Force of the Statute of 31 H. 8. this does not defeat the MorricexCafe. 
Warranty, becauſe by Writ they are compellable by the Statute to make 

atition. | 

But if a Feoffment with Warranty be made to two or more, and they Id. Bid. 

deing Jointenants afterwards, by Deed make Partition; by this the War- 
"any is determined; for thoug oh they were compellable by Writ to make 


4 Partition, 


456 RT : Of Warranty. 


N yet ſince they have not purſued the Statute by making Partition 
by Writ, the Warranty is gone. 


. Mid. Ss if there be two Jointenants, and one of them diſſeizes the other, and 


he that is diſſeized recovers in an Aſſize, and has Judgment to hold in 
Severalty ; hereby the Warranty is determined. 


1 hf. 392. bl. As Warranties may be defeated and extinguiſhed by Matter in Law, ſo 


likewiſe they may be diſcharged or defeated by Matter in Deed: And 
this in three ſeveral Ways. For 

Lit. ſec. 748. If the Party that has the Warranty, or the Eſtate to which the War- 
ranty is annexed, releaſes to him that is bound to warrant all Warranties, 
or all Covenants real, or all Demands; by either of theſe Releaſes the 
Warranty 1s gone. 

1 Int. 38 5. If one enfeoffs three with Warranty to them and their Heirs, and one 
of them releaſes to one of the other two; hereby the Warranty is 
gone for that Part. But if one of them releaſes to the other two; 


in this Caſe the Warranty is not gone but continues, and they may vouch 


upon it. 3 
« l. 300. If Tenant in Tail enfeoffs his Uncle, who enfeoffs another in Fee with 


Warranty, and the Feoffee releaſes the Warranty to his Uncle; thereby 


the Warranty is extinct. 


14. Did. But if a Gift in Tail be made with Warranty, in this Caſe a Re- 
leaſe made by the Tenant in Tail of the Warranty will not extin- 
guiſh it. 


1 Inf. 393, If two makes a F eoffment in Fee, and warrant the Land to the Feoffee 


and his Heirs, and the Feoffee releaſes the Warranty to one of the 


Feoffors; this does not determine the Warranty of the other as to the 
Moiety. 


1d, Toid. So if one cnfeollh two with Warranty, and one of them releaſes the 


Warranty; this does not extinguiſh the Warranty for the other Moiety, 
but it continues ſtill. 


1 Hl. 385. If one doth warrant Land to two Men and their Heirs, and one of them 


makes a Feoffment in Fee; hereby the Warranty is not determined, but 
the other may vouch for his Moiety. 


As Warranties may be defeated in the whole, fo they may be defeate 
as to Part of the Benefit that may be taken of the ſame; as, 
1 1%. 303. a. He who has a Warranty may make a Defeaſance not to take any 
Oy Benefit by way of Voucher: In the like Manner that he ſhall take 
no Advantage by way of Warrantia Chartz, or by way of Rebutter. 
1 Toft. 390. If the Parties, between whom the Warranty is, intermarry, hereby the 
Warranty is ſuſpended durivg the Coverture in ſome Caſes. 


Id. hid. If Tenant in Tail makes a Feoffment in Fee with Warranty, and 
diſſeizes the Diſcontinuee, and dies ſeized; this ſuſpends the War 
ranty. 


In ſome Special Caſes there mall be no Recoveries i in Value * one 
Warranty; as, 

. bf 393. 4. If a Diſſriſor gives Lands to the Huſband and- Wife, and to the 

_ Heirs of the Huſband, the Huſband aliens in Fee with Warranty, 

and dies, the Wife brings a Cui in vita, the Tenant vouches and re- 

covers in Value, if after the Death of the Wife the Diſſeiſee brings 

a Precipe againſt the Alienee, he ſhall vouch and recover in Value 


| again. 

I. Aid. So it is where the Wife brings a Writ of Dower againſt the Alienee, 
Fg he ſhall recover in Value again upon the ſame Warranty. 

1d. Ibid. And it is in the ſame Manner if a Man be ſeized of a Rent by 1 


Defeaſible Title, and releaſes to the Tenant of the Land all his Right 
in the Land, and warrants the Land to him and his Heirs; if he be 
impleaded for the Rent, he ſhall vouch and recover in Value for the 


1 | REM] ö 


or without Deed, reſerving a Rent, or of a Rent-Service by Deed, this is 
| a Warranty in Law; and the Donee or Leſſee being impleaded ſhall 
& vouch and recover in Value: And this Warranty in Law extendeth not 
only againſt the Donor or Leſſor and his Heirs, but alſo againſt his Aſ- 
] ones of the Reverſion; and ſo likewiſe the Aſſignee of Leſſee for Life 
| ſhall take the Benefit of this Warranty in Law. 


8 * — 
5 th. 
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6 Rent; and if he be impleaded for the Land, he ſhall vouch and recover 


in Value again for the Land. 
But in theſe and the like Caſes, the Reaſon is in Reſpect of the ſeveral 14. Bid. 
Eſtates recovered, but for one and the ſame Eſtate he ſhall never recover 
but once in Value; and though the Land recovered in Value be evicted, 
yet he ſhall never take Benefit of the Warranty after. 
A Warranty alſo may loſe its Force by taking Benefit or making Uſe I. Lid. 
thereof; for after a Man has once taken Advantage thereof in ſome Caſes, 
he can make no further Uſe of it, 
If in a Præcipe the Tenant vouches, and at the Sequatur ſub ſuo Periculo, Id. Ibid. 
the Tenant and the Vouchee make Default, whereupon the Demandant 
has Judgment againſt the Tenant; and afterwards the Demandant brings 
a Scire Facias againſt the Tenant to have Execution; in this Caſe the 
nant may have a Warrantia Charte. 
And if in that Caſe a Stranger had brought a Pr dcipe againſt the Te- I. Lid. 


nant, the Warranty loſt not its Force; but if the Tenant had Judgment 


to recover in Value againſt the Vouchee; he ſhould not vouch again 
by reaſon of that Warranty, becauſe he had taken INV of the 
Warranty. 


(P) How Warranties ſhall be expounded. 


T 16g Principle of Law that all Wd in general are to be fa- 
vourably conſtrued, becauſe they are part of Mens Aſſurances. 
It is to be obſerved likewiſe, that in ſome Caſes Warranties in Law 4 Rep. Th 


I 


are not taken away by expreſs Warranties; as if a Man leaſeth for Life, N#'s Caſe. ! 


and farther bindeth himſelf and his Heirs to Warranty, here the expreſs 
Warranty doth not take away the Warranty in Law, for if he in Rever- 
ſion granteth over his Reverſion, and the Leſſee attorneth, and afterwards 


| is impleaded, he may vouch the Grantee by the Warranty in Law, or 
| he. may vouch the Leſlor by the expreſs Warranty. 


So likewiſe if a Man make a Feoffment in Fee by the Word Dedi, Il. 1bi. 


t with an expreſs Warranty in the Deed, he may uſe the one or the ather TOP 384. a. 
| at his Election: And the Warranty wrought by this Word Dedi is a 


Special Warranty, and extendeth to the Heirs of the Feoffee during the 


| Life of the Donor only. But upon an Exchange, the Warranty extendetk 
reciprocally to the Heirs, and againſt the Heirs of both Parties; though 
| the Aſſignee ſhall not vouch by Force of ſuch Warranties. 


A Partition implies a Warranty in Law. 1d. Ibid. 
So if a Man make a Gift in Tail or a Leaſe for Life of Land by Deed 1 . 


When Dower is aſſigned, there is a Warranty in Law included, that Id. Ilia. 


the e tn Does being impleaded, ſhall vouch and recover in Value 
2 third Part of the two Parts whereof ſhe is dowable. 
If a Man of full Age and an Infant make a Feoffment in Fee with Inf. 367. 4 


Warranty, this Warranty is not void in Part and good in Part; but it 


| 15 good for the whole againſt the Man of full Age, and void againſt 
| the Infant; for although the Feoffment of an Infant paſſing by Livery 


Yor, V. 6A of 


384.6, 
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453 ; Of Warranty. 
of Seiſin be voidable, yet his Warranty, which taketh effect only by Deed, 

| is merely void. | 
1 Hf. 386, a, If a Man make a Feoffment in Fee, and bind his Heirs to Warranty, 


this is- void, becauſe the Anceſtor himſelf was not bound: Alſo if a Man 
bind himſelf to Warranty, and not his Heirs, the Heirs are not bound, 


II. hid. But a Warranty in Law may bind the -Heir, although it never bound 


the Anceſtor. | 
1 Rep. 1. Lord If a Man for him and his Heirs do warrant Lands unto another and his 
Puckvurſ's Heirs, this is a general warranty, becauſe it is not reſtrained to any Per. 
ſon certain. 1 | 


1 I»f. 388. 5. A Warranty regularly doth extend to all Things iſſuing out of the 


Land; that is to ſay, to warrant the Land in ſuch Plight and Manner, 

as it was at in the Hand of the Feoffor, at the Time of the Feoffment 
with Warranty, and the Feoffee ſhall vouch, as of. Lands diſcharged of 
the Rent, c. at the Time of the Feoffment. made. 55 


IA. Bid. & If a Woman that hath a Rent- Charge in Fee, intermarrieth with the Te. 
389. 2. _. nant of the Land, and a Stranger releafeth to the Tenant of the Land with 


Warranty, he ſhall not take Advantage of this Warranty, either by 
Voucher or Warrantia Cbartæ, for the Wife, if the Huſband die, or the 
Heir of the Wife, living the Huſband, cannot have an Action for the 
Rent upon a Title before the Warranty made; for if the Heir of the Wife 

bring an Aſſize of Mortdanceſtor, this Action is grounded after the War- 
ranty, whereunto, as has been ſaid, the Warranty ſhall not extend. 


| 1 . 389. 4. So it is if the Grantee of the Rent grant it to the Tenant of the Land 


upon Condition, which maketh a Feoffment of the Land with Warranty, 
this Warranty cannot extend to the Rent; albeit the Feoffment was made 
of the Land diſcharged of the Rent, for if the Condition be broken, and 
the Grantor be intitled to an Action, this muſt of Neceſſity be grounded 


But in the Caſe aforeſaid, when the Woman Grantee of the Rent mar- 
rieth with the Tenant, and the Tenant maketh a Feoffment in Fee with 
Warranty, and dieth; in a Cui in vita brought by the Wife (as in Law 
ſhe may) the Feoffee ſhall vouch as of Lands diſcharged at the Time of 

the Warranty made, for that her Title is Paramount; ſo if a Tenant in 
Tail of a Rent-Charge purchaſe the Land, and make a Feoffment with 
„Warranty, if the Iſſue bring a Formedon of the Rent, the Tenant ſhall vouch. 


29. 


AST E is the committing any Spoil or Deſtruction in 
Houſes, Lands, Fc. by Tenants, to the Damage of the Heir, 
or of him in Reverſion.or Remainder : Whereupon the Writ 


1 or action of Waſte, is brought for the Recovery of the Thing 
waſted, and Damages for the Waſte done. . 


In order to ſtate the Law relative to this Head, we will conſider it under | 
1 R Diviſions. 


(A) In what Subjects Waſte may be committed. 
(B) Of the ſeveral Kinds of Waſte. | 
O) What Ads ſhall be deemed Wafte,—And beten 


Fo What ſhall be deemed Waſte in Lands. 

2. What ſhall be deemed Waſte in Trees and Woods. 

3. What ſhall be deemed Waſte in digging for Gravel, 
Mines, &c, 

4. What (hall be deemed Waſte, in Gardens, Orchards, Fiſh 
Ponds, Dove Houſes, Parks, Se. 

5. What ſhall be deemed Waſte with reſpect to Houſes, Se. 
— And herein | 


f 


UU 


Of what Things annexed to the Freehold, Waſte 


may be committed. 


: D) wayat ſhall be deemed waſte with eſpe to eccleſiaſtt- 
cal Perſons, 


(E) What Waſte ſhall be deemed ercuſeable. 


(F) What Waſte ſhall be juſtifyable, by Reaſon of the Inte: 
reſt of the Party. 


(G) Who may bzing an Atfon of Matte. 


(H) ve whom the Acton of Waſte may be bꝛought.— 
erein 


1. Againſt whom it may be brought for Waſte done by a 
Stranger, 
2, How far it lies againſt Los: Sc. 


(I) At what Time an Action ok Wafte ſhall be brought. 


(K) Of the Pꝛoceſs and P2oceedings in Attions of Waſte, 
— And herein | 


1. In 


Of aaſte. 


1. In what Caſes the Action ſhall be brought in the Tenet. 
2. In what Caſes it ſhall be brought in the Tenuit. 


(L) Ok the Pleadings in Actions of Matte. 
(W) Of the Judgment in Aätons ok Waſte, and what chall 
be recovered thereby. 


(N) Ju what Caſes in general Taſte may be reſtrained. by 
Injundtion in Equity. — And herein | 


How far it may be reſtrained in Equity, notwithſtanding the 
words without Impeachment of Maſte be contained in the 
Leaſe, Cc. . 


(o) What Relief may be given in Equity in Caſes of Waſte, 


— — 


— g A _ 
5 \ — 


(A) In what Subjects in general Waſte may 
be committed. 


This A& pro- ] HE Statute 52 H. g. c. 23. , 2. Enadts, that Farmers e, during their 

_ TG Terms, ſhall not make + Waſte, Sale, nor Exile of Houſe, Woods and Men. 
or alte | | 

Jon by Leſſee for Life, or Leſſee for Years, and it is the firſt Statute that gave Remedy in thoſe Caſes: 


For the Rule of the Regiſter is, that there are five Manner of Writs for Waſte, wiz. two at the Com- 
mon Law, as for Waſte done by Tenant in dower, or by the Guardian; and three by Statute or ſpecial Lay, 
as againſt Tenant for Life, Tenant for Years, and Tenant by the Curteſy. 2 Inst. 145. 


This Statute is a penal Law, and yet becauſe it is a remedial Law it has been interpreted by Equity, 
Arg. 10 Med. 281. in Caſe of Hammond v. Webb. | | | | 
* Here Farmers do comprehend all ſuch as hold by Leaſe for Life or Lives, or for Years, by Deed or 


without Deed. 2 1». 145.— It has been reſolved likewiſe that it ſhould extend to Strangers. Arg. 10 
Mod. 281. in Caſe of Hammond v. Webb, = | 


Altho' the Regiſter ſays /ciend" that per Statutum de Marlebridge, cap. 2 3. data fuit quedam probibitio waſii 
wer ſus tenentem aunorum, which is true; yet the Statute extends to Farmers for Life alſo, but this Act ex- 


. tended not to Tenant by the Curteſy, for he is not a Farmer, but if a Leaſe be made for Life or Years, he i 


a Farmer though no Rent be reſerved. 2 J»/t. 145. | | 
+ By theſe Words they are prohibited to /uer Waſte, for it has been reſolved that this Act extends to 


Waſte omittendo, though the Word is Faciant, which literally imports active Waſte, Arg. 10 Mod. 281, in 


Caſe of Hammond v. Webb. 


* Houſes, Nor of any Thing * belonging to the Tenements that they have to farm. 
Woods, and | | 
Men were before particularly named, and thefe words do comprehend Lands and Meadows belonging to 


the Farm. 2 Inf. 146. Ds | | 
Alſo theſe general Words have a further Signification, and therefore if there had been a Farmer for Life, 


or Years of a Manor, .and a Tenancy had eſcheated, this Tenancy ſo eſcheated did belong to the Lene 


ments that he held in Farm, and therefore this extended to it; and the Leſſor ſhall have a Writ generally 
and ſuppoſe a Leaſe made of the Lands eſcheated by the Leſſor, and maintain it by the ſpecial matter. 
2 Inſt 146. | N . 


* This Grant OUnleſs they have ſpecial Licence * by Writing of Covenant, mentioning Ill 
ought to be by they may do it. | e | 
Deed, for all | | Rs 
Waſte tends to the Diſinheritance of the Leſſor, and therefore no Man can claim to be diſpuniſhable of 
Waſte without Deed. 2 1ſt. 146. | | 2 ä 6 | 
Likewiſe this Ipecial Grant is intended to be Ab/qze imperitione vaſti, without Impeachment of Walle. 


2 Inſt. 146. | 


4 2 | Which 


Matter. 


the. 


Pk Waſte. „„ 


Which Thing if they do, and thereof be convif, they ſhall yield full Damage, 
and ſhall be puniſhed by Amerciament grievouſly. 


And this muſt 
be underſtood 


| ; | in ſuch a pro- 
pibition of Waſte upon this Statute as lay againſt a Tenant in Dower at the Common Law, and ſingle 


Damages were given by this Statute againſt Leſſee for Life, and Leſſee for Years. 2 I/. 146, 


But Waſte may be committed not only in Houſes and Lands, but in 1 Inf. 53. a. 
Gardens, Orchards, Timber Trees, Dovehouſes, Warrens, Parks, Fiſh 
Ponds, and other Subjects of Property, as will be ſhewn. Ot 


— 


(B) Of the ſeveral Kinds of waſte. 


HERE are two Kinds of Waſte, viz. voluntary or actual, and ne- 1 E. 53. a. 


gligent or permiſſive, Voluntary Waſte may be done by pulling 
down or proſtrating Houſes, or cutting down Timber Trees: Negligent 
Waſte may be by ſuffering Houſes to be uncovered, whereby the Spars or 
Rafters, Planches or other Timber of the Houle are Rotten. | | 
Where A. leaſed a Houſe which was ruinovs at the Time of the Demiſe; Dy. 38. 5. 35. 
the Leſſee obliged himſelf not to do or ſuffer any voluntary Waſte, Fc. Q. 92. 


The Houſe falls, and A. brought debt, and it was adjudged that it lies: 3 


For it is Waſte, though the Leſſee may excuſe himſelf upon the ſpecial _ _ 


ken between 


an Action of Waſte, and Debt on an Obligation. 


So where A. leaſed a Houſe and Land for Years by Indenture, in which Ps. OW. | 
was a Clauſe, that if the Leſſee happens to do any-Waſte, the Leſſor may re- Ge 3 
enter. The Leſſee ſuffered the Houſe to fall for want of covering and repair- wiſe is Lord 
ing. Though the Words were (to do any Waſte) yet Dyer and Walſh Ce in his 
inclined that Leſſor might re-enter, becauſe ſuch Waſte is puniſhable by Comment on 


the Statute of Glouceſter, and the Words (any Waſte) is general and in- te Statute of 


k 4 12. ' Marlebridee, © 
different to either of the two Kinds of Waſte, viz. voluntary or negli- wa Sit he favs, 


gent, & c. 


— That to do 


DS” 5 N or make 
Waſte, in legal Underſtanding, includes negligent as well as voluntary Waſte. 2 It. 145. 


1 — 


| (©) What Aus ſhall be deemed Waſte. 


1 has been laid down as a general Principle, that the Law will not RYE Het. 35. 


low that to be Waſte, which is not any Way prejudicial to the Inheri- Barret v. 
ritance : Nevertheleſs C 


It has been held, that a Leſſee or Tenant cannot change the Nature of 


the Thing demiſed : Though, in ſome Caſes, the Alteration may be for the 
greater Profit of the Leſſor. Thus — | | ws 


If a Leſſee converts a Corn-Mill into a Fulling-Mill, it is Waſte; al- Cro. Fac. 182. 


| though the Converſion be for the Leſſor's Advantage. _ Civit,, Lond. 


Allo converting a Brewhouſe of 120 J. per Annum into other Houſes “ Ce. 


let for 2001. a Year, is Waſte; becauſe of the Alteration of the Nature of 1 Lev. 3o9. 
the Thing, and of the Evidence. | | Cole v. Green, 


* vol. V. | 6 B | | We 
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: We will now conſider what ſhall be deemed Waſte with Reſpect to par- : 
ticular Subjects of Property. — And, | | 
1. What Aſts ſhall be deemed Tlaſte in Lands. 
Hobart Reg, If the Tenant converts Arable into Wood, or e converſo, it is Waſte, 4 
Caſe 296. for it not only changes the Courſe of -Huſbandry, but alſo the Proof of 3 
. Evidence. | 4 
2 Roll. Abr. But if a Leſſee ſuffers arable Land to lie freſh, and not manured, ſo 4 
814. that the Land grows full of Thorns, Sc. this is not Waſte, but ill Huſ. 3 
: | bandry. SO | 4 
1 lit. 5 3. 6. Likewiſe, the Converſion of Meadow into Arable is Waſte; for it 4 
not only changes the Courſe of .Huſbandry, but the Proof of his Evi E 
dence. | | 3 
2 Rell. Ir. But if Meadow be ſometimes Arable, and ſometimes Meadow, and 
815. Some ſometimes Paſture, there the Plowing of it is not Waſte. 
ſay, that plow- 5 | | | 3 
* be prohibited by Covenant to pay ſo much an Acre, for that an abſolute Reſtraint from plowing i Þ 
void, | E 
2 Le. 174. Pl. Neither is the Diviſion of a great Meadow into many Parcels by making 9 
e of Ditches Waſte ; for the Meadows may be better for it, and it is for th WE 
Profit and Eaſe of the Occupiers of it. | | 3 
2 Le. 174. fl. Likewiſe converting a Meadow into a Hop Garden, is not Waſte; for WF 
210. it is employed to a greater Profit, and it may be Meadow again; per 
Windham and Rhodes J. but Periam J. ſaid, though it be a greater Po- 
fit, yet it is alſo with greater Labour and Charges. 3 
N. Ibid. But converting a Meadow into an Orchard, is Waſte, though it be to 3 
N 3 the greater Profit of the Occupier; per Periam. | 
: 3 Ar. If a Leſſee plows the Land ſtored with Conies, this is not Waſte; un: WF 
| 5% lleſs it be a Warren by Charter or Preſcription. _ = 
11 Ibid So if a Leſſee of Land deſtroys the Coney-Boroughs in the Land, it 1 | 


Ov. 66. Meyle not being a free Warren by Charter or Preſcription, it ſeems is not Waſte; 
v. Moyle. for a Man can have no Property in them, but only a Poſſeſſion. _ 
1 Inft. 53. b. It is Waſte to ſuffer a Wall of the Sea to be in Decay, fo as by tile 
| flowing and reflowing of the Sea the Meadow or Marſh is ſurrounded, 3 
whereby the ſame becomes unprofitable. But if it be ſurrounded ſuddenly 
'by the Rage and Violence of the Sea, occaſioned by Wind, Tempel, N 
or the like, without any Default in the Tenant, this is not Waſte. Ya WW « 
if the Tenant repair not the Banks or Walls againſt Rivers or other Wi q 
ters, whereby the Meadows or Marſhes be ſurrounded and become ruſſj 1 
and unprofitable, this is Waſte, | nn | I 
2 Poll. Ar. So a Fortiori, if arable Land be ſurrounded by ſuch Default; for tile { 
316. ſurrounding waſhes away the Marle and other Manurance from the Land. 3 


+= 


| 1 
2. What Acts ſhall be deemed Waſte in Trees and Woods. 
| | 


5 Rep. 12. Trees are parcel of the Inheritance, and therefore if Leſſee aſfignetn We 
Saunder's Cale. his Term, and excepts the Timber Trees, it is void; for he cannot u- ID 


| cept that which doth not belong to him by Law. 1 4 
11 Rep. 48. The Leffor, after he has made a Leaſe for Life or Years, may by Deed ö 
Liſord's Caſe. grant the Trees, or reaſonable Eſtovers out of them, to another and his 
Heirs; and the ſame ſhall take effect after the death of the Leſſee. But 
ſuch a Gift to a Stranger is void during the Eſtate for Life, becauſe of 
the particular Prejudice which might be done to the Leſſee. } 
| T 


r 
* 
* 
14 
B 
48 
4 
* 
# 
- 
24 
y LW 
N. 
» 9 
1 
3 
A 
"A 
* 
4 
= 
4 
3 
bs 
"i 
13 
* 
Ig 
* 
X 
. 
. 
1 
* 
1 
by | 
+22 
3B 
b- + 4 
= 
* 
1 
1 
I 
= 
* 
"8 
* 
"= 
x 
1 
5 
3 
"3 
3 
BA. 
5 1 
Z 
C RE. 
BH 
= 
bo 
= 
* 
+ 
1 
13 
d 5 
1 
2 
4 
* 
7 . 
N 
5 
T 
2 


0 — — — — * 5 R 2 
8 * n 25 KY hs ARE IN ern 8 SIT * : — 5 ob OE * 2 * . * : 
6ʒ:f; 8 Ho 12 WERE „ EE a 

2424 A NT Res al ACSLTG, Fe N 9 WWW © 

N e E n ew. La a 5 

IS IG * 4 * 7. * Ne r WIRE 4 

ES Tos R BR 


—— 2 * — 
od IE SKA OP wr EEE Sea RY 1 
r S 
3% 2 BTR At: 
e n R 
8 n en | 


l 


* 
3 be. Ix 
. 
A 2 


_ * NYSE r TURE by 


2 ares” oe 
* * 9 


they are the principal Trees there for the moſt part. 


The Leſſee hath but a particular intereſt in the Trees, but the general 4. 7%id. 
Intereſt of the Trees doth remain in the Leſſor: For the Leſſee ſhall 
have the Waſte and Fruit of the Trees, and the Shadow for his Cattle, &c. 
but the Intereſt of the Body of the Tree is in the Leſſor, as Parcel of his 
Inheritance. Therefore 


If Trees are overthrown, by the Leſſee or any other, or by Wind or 11 Re. 81. 


WY 


Tempeſt, or by any other Means disjoined from the Inheritance, the Leſ- . Caſe. 


ſor ſhall have them in reſpect of his general Ownerſhip. 


With reſpect to Timber Trees, ſuch as Oak, Aſh, and Elm, (which are 1 ,. 53. 4 
Timber Trees in all Places) Waſte may be committed in them, either by 54“. 


cutting of them down, or topping of them, or doing any Act whereby the 


Timber may decay. Alſo in Countries where Timber is ſcant, and Beeches 
onthe like are converted to building for the Habitation of Man, they are 

alſo accounted Timber. Thus | . 
Waſte may be committed in cutting of Beeches in Buckinghamſpire, be- 2 Roll. gbr. 
cauſe there by the Cuſtom of the Country it is the beſt Timber. dev. 

So Waſte may be committed in cutting of Birches in Berkſhire, becauſe IA. Bid. 


If the Tenant cut down Timber Trees, or ſuch as are accounted Tim- 1 AH. 53: a. 
ber, as is aforeſaid, this is Waſte ; and if he ſuffer the young Germins to 

be deſtroyed, this is Deſtruction. So it is, if the Tenant cut down Un- 

derwood (as he may by Law), yet if he ſuffer the young Germins to be 

deſtroyed, or if he ſtub up the ſame, this is Deſtruction. 

If a Leſſee or his Servants ſuffer a Wood to be open, by which Beaſts 2 Nell. Air. 


enter and eat the Germins, though they grow again, yet it is Waſte ; for 815. 


after ſuch eating they never will be great Trees, but Shrubs. 


If a Termor cuts down Underwood of Hazel, Willows, Maple, or Oak, , p,y 4, 
which is ſeaſonable, it is not Waſte. „„ | $17. If ofaal.: 


Cattle after they are felled, ſo as they will not grow again, the ſame is a Deſtruction of the Inheritance, and 
Wafte lies for it. And mowing the Stocks with a Wood-Scythe is a malicious Waſte ; and continual mow- 
ing and biting, is Deſtruction. SGoab. 2 10. pl. 298. Sir John Gage v. Smith, 


If Aſhes are ſeaſonable Wood to cut from ten Years to ten Years, it is 74 14 
not Waſte to cut them down for Houſe-Boot. | En 
But if the Aſhes are groſs of the Age of nine Years, and able for great 7a. B14. 
Timber, it is Waſte to cut them down. | | 

If Oaks are ſeaſonable, and have been uſed to be cut always at the Age 14, 714. 
of twenty Years, it is not Waſte to cut them down at ſuch Age, or un- 

der, for in ſome Countries, where there is great Plenty, Oaks of ſuch 

Age are but ſeaſonable Wood. | 


But after the Age of twenty Years, Oaks cannot be ſaid to be Wood 14. tid. 
ſeaſonable, and therefore it ſhall be Waſte to cut them down. 


Cutting down of Willows, Beech, Birch, Aſp, Maple or the like, ſtand- 1 p,p. 53. a. 
ing in the Defence and Safeguard of the Houſe, is Deſtruction. If there 
be a quickſet Fence of white Thorn, if the Tenant ſtub it up, or ſuffer ic 
to be deſtroyed, this is alſo Deſtruction: And for all theſe and the like 
Deſtructions, an Action of Waſte lieth. | 

The cutting of Horn-Beams, Hazels, Willows, Sallows, though of forty Godb. 4. Pl. 6. 
Years growth, is no Waſte, becauſe theſe Trees would never be Timber; 
per Meade J. 5; 7 

If the Leſſee covenant, that he will leave the Wood at the End of the Term 7 Rep. 15. 
as he found it; if the Leſſee cut down the Trees, the Leſſor ſhall preſently Fng/f*1's 
have an Action of Covenant : For it is not poſſible for him to leave the Ci BY 
Trees at the End of the Term. So that the Impoſlibility of performing Jia Cafe. 
the Covenant ſhall give a preſent Action on a future Covenant. But it is 
otherwiſe in the Caſe of a Houſe; for there, tho' the Leſſee commit Waſte, 
yet he may repair the Waſte done, before the Term expires. 


The 


| ns 3 ly cut and ſold 
every ten Years, it is no Waſte; but if he dig them up by the Roots, or ſuffer the Germins to be bitten with 
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k 
A—_— 


i . £4. . The Cutling of Trees is juſtifiable for Houſe-boot, Hay-boot, Plow-boot, and 
Rubart's Rep. Fire- boot. | 

C. 296. Br. | | 

nah 130. By the Common Law, the Leſſee ſhall have them, though the Deed does not expreſs it; but 


if he takes more than is neceſſary, he ſhall be puniſhed in Waſte. Br. Waſte, pl. 130. — A Termor may take 
| Wood for them, becauſe they belong to him of common Right. F. N. B. 59. (N.) And Bid. in the new 


Notes, there (i) ſays, he may take Oaks, Elms, Aſh, Cc. for Repairs of the Houſe, and Underwood, e. 
for Incloſures and Firing. Covenant by Leſſor that Leſſee ſhall have Houſe-boot, Hay-boot, and Fire. 
boot, without committing any Waſte, or Pain of forfeiting the Leaſe, is no more than what the Law appoints, 
and therefore the Covenant is vain. Cro. E. 604. pl. 18. Archdeacon v. Fennor. 

If Leſſee juſtifies in Waſte for cutting Oaks for Fire-boot, he muſt ſurmiſe that there was no Underwood upon 
the Land; ſo it ſeems where he takes Aſh, or other Trees which are Timber. Br. Waſte, pl. 89. — And 
by the beſt Opinion, Oak and Aſh under the Age of ſixteen Years, may be cut for Fire- boot. Bid. 

Leſſee for Life or Years, by the Common Law, cannot take Fuel but of Babes and ſmall Wood, and not of 


Timber Trees: But if Leſſor in the Leaſe grants Fire- boot expreſily, then if Leſſee cannot have ſufficient Fuel 


as above, &c. he may take great Trees. 3 Le. 16. Anon. 


1 bf. $3. . The Tenant may take ſufficient Wood to repair the Walls, Pales, Fences, 


In an Action Hedges, and Ditches as be found them; but he cannot make new. 

of Waſte for | | : | 
cutting Trees, the Defendant juſtifies, &c. That they were to make a Fence with Pale: And by Hubard, 
It was good, without ſhewing that the Fence was made of Pale, &e. and now in decay, Noy 23, Jenkins 
©. Jenkins, | | | 8 1 WT 


1 Inf. 53. Cutting of dead Wood is no Waſte. 


Ii. Iid. But converting Trees into Coals for Fuel, where there is ſufficient dead 


Wood, is Waſte. 


z. What chall be deemed UWafte, in digging fo2 Ozavel 


1 ,. 53.6. If the Tenant digs for Gravel, Lime, Clay, Brick-Earth, or Stone hid 


But not where 1n the Ground, or for Mines of Metal or Coal, or the like, not being open 


it is for Repa- at the Time of the Leaſe, it is Waſte, 
ration. See | 


Poſt, 5. What hall be deemed Waſte with Reſpect to Houſer. 


4 Taft. 54. b. If a Man hath Land in which there is a Mine of Coals, or the like, 


and maketh a Leaſe of the Land, (without mentioning any Mines) for 
Life or for Years, the Leſſee for ſuch Mines as were open at the Time 
of the Leaſe made, may dig and take the Profits thereof. But he can- 


not dig for any new Mine that was not open at the Time of the Leaſe 
made, for that would be adjudged Waſte. | 


Ia. Ibid, Likewiſe, if there be open Mines in the Land, and the Owner leaſes 


it to another, with the Mines in it, he may dig in the open Mines, but 
not in the cloſe Mines; but otherwiſe it would be if there was not any open 


Mine there; for then the Leſſee might dig for Mines, otherwiſe the grant 
would take no effect. | | | 


2 Rell. 4br, If a Leſſee digs Slate-Stone out of the Land, it is Waſte. And, 
5 Hr Ry m— 1 

O40. 66 Meyle Digging for Stones, unleſs in an antient Quarry, is Waſte, though the 
v. Meyle. Leſſee fill it up again. | 


5 Kb. 12.0, Likewiſe, if he have a Leaſe of Land, in which there was a Coal Mine, 


Sander*s Caſe. but not open at the Time of the Leaſe ; if the Leſſee open it, and aſſigns 
his Intereſt, it is ſtill Waſte in the Aſſignee; but where the Leaſe is of 
Lands, and all Mines in it, there the Leſſee may dig in it. 


2 Rell. Ir. But if Leſſee of Land, with Mines of Coals, Iron, and Stone, digs the 


5 $16. Coals, Iron, and Stones, ſo much as is neceſſary for him to uſe without 
ſelling, it is not Waſte, | 5 
1, Bid. It a Leſſee digs the earth, and carries it out of the Land, Action of 


Waſte lies. 
1— | | If 
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If a Leſſee digs ils Gravel or Clay, "oe Reparation 7 the Houſe, not 1 1. 53. b. 
being open at the Time of the Leaſe, it is not Waſte ; any more than 


the cutting of Trees for Reparation, 


4, What hall be deemed Maſte fn Garden, Orchards, Fiſh 
Ponds, Dove Þouſes, Parks, Kc. 


If the Tenant cut down or deſtroy any Fruit Trees, growing in the 12. 53. 
Garden or Orchard, it is Waſte : But if ſuch Trees grow upon any of the 
Ground, which the Tenant holdeth out of the Garden or Oichard, it is 
no Waſte. 


Breaking a Hedge alſo is not Waſte. | Id. Ibid. 
n Deſtruction of Saffron Heads in a "Om is not Waſte. Br. Waſte, pi. 
45 cites 10 

„“. 2. 


If the Tenant of a Hens Houſe, Warren, Park, Vivary, Eſtangues, or bf. 
ſuch like, takes ſo many that ſo much Store is not left as he found at the Hob. 2p. 
Time of the Demiſe, it is Waſte. 296, 

Likewiſe, if the Leſſee of a Pigeon Houſe ſtops the Holes, that the 1 I/. 53.4. 
Pigeons cannot build, it is Waſte. 

So likewiſe, ſuffering the Pales of a Park to decay, whereby the Deer % 4. 
are diſperſed; is Waſte. 
Alſo, if the Leſſee of a Hop -Ground plow it up and ſow Grain there, 195 66. Moyle 


is Waſte. v. Moyle. 
The breaking à Weare is Waſte, and ſo of me Banks 5 4 F. 5 Pond, ſo BY 67. Moyle 
that the Water and Fiſh run out. v. Meyle. 


5. That ſhall be deemed Wafte with Reſpett to Houſes, 


Waſte may be done in Houſes, by pulling them down or proftrating 1 It 53. 4. 
them, or by ſuffering the ſame to be uncovered, whereby the Spars or 


Rafters, Plaunches or other Timber of the Houſe are rotten, 


Default of coverture of an Houſe, is Waſte, though the Timber be : Roll. Ab-. 
ſtanding. 815. 

But if the Houſe be 1 1 tke Tenant . in, it is no 1 . 53.6. 
Waſte in the Tenant to ſoffer the ſame to fall down. 

Though there be no unber growing upon the Ground, yet the Tenant 1 IH. 53 4. 
at his Peril muſt keep che Houſes from waſting. 

If a Leſſee raſes the Houſe, and builds a new Houſe, if it be not ſo 4 "Roll thr. 
long and wide as the other, it is Waſte. Big. But if 


the old Houſe 
fall by being ruinous, and the Leſſee builds a new one, it heede not be ſo long and wide as the old one. 


Br. Male, pd. 93+ 


So if he rebuilds it more large than it was before, it is Waſte ; for it 7 
1 Iuſt. 5 3. a. 
will be more Charge for the Leſſor to repair it. 
But if a Leſſee "of Land makes a new Houſe upon the Land where 2 Roll, Abr. 
ther: was not any before, this is not waſte; for it is for the Benefit of 915.• 


the Leſſor. But according to Lord Coke — 


If che Tenant build a new Houſe, it is Waſte ad if he ſuffer it to be |, Inf 
5 3.4. 14 
waſted, it is a new Waſte, — Yet if the Houſe be proſtrated by Enemies or Coke perhaps 
the like, without a Default of the Tenant, or was ruinous at his coming in, is here to be 


| and fall down, the Tenant may build the ſame again with ſuch Materials vnderſtood of 


as remain and with the other Timber, which he may take growing on the 24. ding anew 


Houſe in the 
Ground, for his Habitation, but he mult not make the Houſe larger than Room Peel 
it was. which was be- 

fore on the 


Premiſes; and thus Roll and he may be reconciled. 


Vor. V. | 0 wo Af... 
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1 Inſt, 53. 4. If the Houſe be uncovered by Tempeſt, the Tenant muſt in convenient 


Time repair it. | Hes 
2 Rell, Air, If a Leſſee flings down a wall between a Parlour and a Chamber, by 
which he makes a Parlour more large, it is Waſte ; becauſe it cannot be 
intended for the Benefit of the Leſſor, nor is it in the Power of the Leſ- 
ſee to tranſpoſe the Houle. | 
Br. Waſte, So if he pulls down a Partition between Chamber and Chamber, it is 


143. Waſte. — Or | 
2 Roll, abr, If a Leſſee pulls down a Hall or Parlour, and makes a Stable of it, it 
815. is Waſte. 
1 „ If a Leſſee pulls down a Garret over head, and makes it all one and 
the ſame Thing, it is Waſte, 4 | 

14. Ihid If a Leſſee permits a Chamber fore in decaſu pro defectu plauſtrationis, 
1d. Ibid, per quod groſſum maheremium devenit putridum, & camera illa turpiſſima & 
: fedifſima devenit, Action of Waſte lies for it. OD 

So if a Leſſee permits the Walls to be in Decay for default of daubing, 


815. 


14. id. | 
| per quod maheremium devenit putridum, Action of Waſte lies. 
Br. Hare. Breaking of a Pale or of a Wall uncovered, is not Waſte, 
2 4 But breaking of a Wall covered with Thatch, and of a Pale of Timber 


covered, is Waſte. 5 | 
> 64.5 Burning the Houſe by Negligence or Miſchance, is Waſte, 
+ Infl. $36. | | 


But by the 6 Arne, c. 31. no Action is to be proſecuted againſt any Perſon in whoſe Houle or chamber, any 
Fire accidentally begins. | 1 | 


If the Tenant do or ſuffer Waſte to be done in Houſes, yet if he 
repair them before any Action brought, there lieth no Action of Waſte 
againſt him, but he cannot plead, Quod non ſecit vaſtum, but the ſpecial 
Matter. — — 5 


I nf. 53. a. 


mitted. 


©f what Things annexed to the Freehold Waſte may be com 


42 E.3.6. The removing of a Poſt in a Houſe, is Waſte. 

Of Poſts, &. + | | 

fixed in the Land, and not to the Walls by Termor, and taken off within his Term, Waſte does not lie, for 
the Houle is not impaired by it. Per Kin/gmill J. and Grevil Serj. Quod non Negatur, Br. Waſte, pl. 104. 


Id. Bhid, So the removing of a Door. 
1 Infl. 53. | | 
In Waſte of taking away Doors, the Leſſee pleaded, that he erected them, and the Court took a Difference 
between outer Doors and inner Doors. Per 3 F. Leſſee may take away the inner Doors within the Term, 
but not the outer Doors. Mo. 177. pl. 315. Cook's Caſe, alias Cook v. Humphery. 


42 E. 3.6. So the removing of a Window. 
It is Waſte, TE; | 
though the Glaſs Window be glazed by the Tenant himſelf. 1 Inf. 5 3. a. 


Br. Waſte, pl The digging up a Furnace annexed to the Franktenement, and felling 
143. Sotho' jt, is Waſte. | | 
_ annexed by | | | | | | 
the Tenant himſelf. 1 Inst. 53. a. The Difference is between a Furnace fixed to the Middle or to the 
Wall of the Houſe ; and in the firſt Caſe the Leſſee may take it away, but not in the laſt, Per Dyer and 
 Onven J. Ow, 71. in Caſe of Day v. Auſtin, | ; 

A Furnace fixed in Medio domus is but a Chattel, and removeable ; but otherwiſe, if fixed to the Walls. 
Per Walmſley. Said to have been agreed in Dyer's Time. Cro. E. 374. in Caſe of Day v. Biſbich. 
So of Dyer's Fat fixed to the Walls adjudged not removeable on an Attachment, Cro, E. 374. pl. 24 
„5 OE FF th 15 ; 

al The 


Bui 


—_— 1 — th. —_— 1 
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The removing of a Bench is Waſte, though annexed by the Tenant Br. fe, fi. 


— 


himſelf. , ee 
If Wainſcot annexed to the Houſe be taken away, it is Waſte. I. N Tho- 


3 annexed by 
the Tenant himſelf. Id. bid. If fixed to a Wall, it is Waſte. Per Ander n Cro. E. 374. in Caſe of Day 


v. Piſbich. Wainſcot annexed by the Leſſor or Leſſee, is Parcel of the Houſe, and whether by great or 
little Nails, Screws, or Irons, put through the Poſt or Walls of the Houſe, is all one; but it by ary Way 
whatever it be fixed to the Poſt or Walls of the Houſe, it is Waſte for Leſſee to remove them; and (hall pa's 
by Grant of the Houle in the ſame Manner as the Cieling and Plaiſtering, 4 Rep. 64. cites it as reſolved, 
Much 41 C 42 Elis. C. B. by the whole Court, in Caſe of Varner v. Flectacood. But per Dodderidoe ]. 
Wainſcot may as well be removed by a Leſſee as Arras Hangings. No. 216. ia Brideman's Caſe. 


Of Tables dormant and fixed in the Land, and not to the Walls by Br. V, pl. 
Termor, and taken off within his Term, Waſte does not lie; for the Houſe 19+: Tables 
. 3 ; T . 7 un | dormant fixed 
is not impaired by it, Per King/mill J. and Grevil Serj. FINDS aL 


| Ss moved, if and 
they are it is Waſte. Per Auderſon C. J. Cro. 374. Pl. 24. E. in Caſe of Day v. Piftich, 


Beating down a wooden Wall, or ſuffering a Brick Wall to fall, is no Dy. ob B. 
Waſte, unleſs it be expreſsly alledged, that the Walls were coped or co- þ/. 4x Ea 
vered. | | of Bedford v. 


| e  ORRS; 0 
So of a Mud Wall, is Waſte, Br. Waſte, pl. 143. 


If Waſte be aſſigned in pulling up a Plank Floor and Mangers of a L. 7:4. 
Stable, Plaintiff muſt ſhew that the ſame were fixed. 5 : 
If Leſſee erects a Partition, he cannot break it down without being liable . 178. 
to an Action of Waſte, for he has joined it to the Franktenement. Croke's Caſe, 

Shelves are Parcel of the Houſe, and not to be taken away; and tho? Crs. E. 329. 
it is not ſhewed that the Shelves were fixed, it ought to be intended that 1 of Lady 
they were fixed. Per Coke Ch. J. 2 Bulſt. 113. Lady S:. John v. Piott, er 

Pavement is a Structure, for they uſe Lime to finiſh it. 11 Bid. And 


| 5 | | | held that it is 
within the Intention of the Covenant for repairing Edifices, Buildings, and it is, 24% Building. 


If the Tenant ſuffers the Groundſels to Waſte in his default of Defence 
or removing the Water from off them, or of Dirt or Dung or other Nu- %%% 


. 3 lehorne 
| ſance which lies or hangs upon it, the Tenant ſhail be charged, for he is and Hatch. 
ps bound to keep it in as good Caſe as he took it. man. If by 


| | 1 | | not ſcowring 
| a Ditch or Moat the Groundſels of the Houſe are putrified, Waſte ſhal! be aſſigned in Domibus pro non 
Jaurando. Id. Ibid. | | 


D) What ſhall be deemed Waſte, with Re- 
s ſpect to eccleſiaſtical Perſons. 


> the | | | | | | 

and V I T H Reſpect to eccleſiaſtical Perſons, it has been held, that an 3 Lev. 268. 
ale Action on the Caſe will lie for Dilapidations. And —— Jones v. Hill. 
pichs It has been ſaid that Dilapidation of eccleſiaſtical Palaces, Houſes, and 3 Inſt. 204. 
24 uldings, is a good Cauſe of Deprivation. 


3 If 
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F Rep. 49, If a Biſhop cuts and ſells the Trees of the Biſhoprick, for this Waſte, a 


cites as the Bi- Prohibition ſhall be granted, commanding bim to ceaſe doing ſuch Waſte, Re. 


2 ſolved in Parliament. 


11 Rep. 49. So if a Parſon or Vicar waſte the Trees of his Parſonage or Vicarage, a 

7 5 Caſe. Prohibition ſhall be granted; for it is the Dowry of the Church. ; 
e ratron | 

may have the Prohibition. 


So if a Prebendary waſte the Trees of his Prebend, the Patron may 
have a Prohibition. Between Ackland and Atwell, Prohibition granted d 
| the Lord Coventry, Lord Keeper, for the Prebend of Catton in Devon F 
Godb. 259. pl. It has been holden, that if a Biſhop, Parſon, or other ccclefaſtical F 
357. Saliſ- ſon, cuts down Trees upon the Lands, unleſs it be for Reparation of their 
2 Biſhop's eccleſiaſtical Houſes, and do, or ſuffer to be done any Dilapidations 
2 8 that they may be puniſhed for the ſame in the Eccleſiaſtical Court, and x 
Prohibition will not lie in the Caſe ; and that the ſame is a good Cauſe of 
Deprivation of them of their Eccleſiaſtical Livings and Dignities But 
yet for ſuch Waſte done, they may be alſo puniſhed by the Common Law: if 
the Party will ſue there. EH : Nl 
Lev. 107. On a Motion for Prohibition, the Suggeſtion appeared to be, 
eee of : Parſon had dug and found Lead Mines 15 his Gideon had felled og 
Cale. , and it was inſiſted that this was Waſte, and prohibitable by 35 E. 1. De 
. non proſternend* arbores, Sc. But per Cur. it lies not for Mines; for then 
Mines in Glebe-Land can never be opened. . 


) What Waſte ſhall be deemed ercuſable. 


I may be obſerved in general, that Waſte which enſues. | 

1 Infl. 5 3. a. 8 » that Walte which enſues from the A& 
fe $3 | of God is excuſable. Thus, | | | 

But if it be If a Houle falls by Tempeſt, the Tenant ſhall be excuſed in Action 
uncovercd by of Waſte. * 8 | | 
Tempeſt, and : ; „ = 8 | 
Handi, there, if the Tenant has ſufficient Time to repair it, and does not, the Leſſor, if the Leaſe be made on 
Condition of Re- entry for Waſte, may re-enter, but not immediately upon the Tempeſt ; for it is no Waſt 
till the Teyant ſuffers it to be ſo long unrepaired, that the Timber be rotted ; ger Hull; and then it i 
Walte. Br. Conditions, pl. 40, —— It he /uffers it to continue unrepaired, ſo that at laſt the Houſe is caf 
down by a Tempeſt, it is Waſte. Mo. 62. pl. 173. | 4M 


1 Inf. 53. a. Likewiſe, if a Houſe be abated by Lightnin er thrown: 061 
great Wind, it is not Waſte, 7 | S arown down by 4 


Br. Waſte, pl. So if Apple-Trees are torn up by a great Wind, if Leſſee afterwards 
a cuts them, it is not Waſte. „ | 

1 If the Banks are well repaired by the Leſſee, and the Water notwith- 
$20. Cuntra ſtanding ſubverts them, and ſurrounds his Meadow, by which it is be— 


20 H. 6. c. 1. come ruſhy, it is not Waſte. | | 
b. Leſlee for 5 | | ; 
Years covenanted, upon a Penalty of 10 J. to repair the Banks of a River. They were afterwards broke! 
down by a ſudden outrageous Flood. Fitzherbert and Shelly held, That he is excuſed the Penalty, becauſe i 
is the Act of God; but he is bound by his Covenant to repair it, which he mult do in conveniont Time, 
Dy. 3 3. 4. pl. 10, 11. | | | 

If Banks on the River Trent are unrepaired, it is Waſte; fer all the Juſtices; becauſe the Trent is nd! 
ſo violent, but that the Leſſee by his Policy and Induſtry may well enough preſerve the Banks, and male 
the Water to run within its Bounds ; but the Violence of the Sea is ſuch, that it cannot be reſtrained by any 
Policy, and therefore it is no Waſte if that by Tempeſtuouſneſs breaks the Walls and ſurrounds the Lau. 


Me. 69. pl. 187. Griffith's Caſe, | | 
— The 


_—_ 


* 


5 


The Leſſor cannot give Trees during the Tenant's Leaſe, But if he Br. Done, &c. 
grants them to a Stranger, and commands the Tenant to cut and deliver 5“ 13. 
them, who does it, this ſhall excuſe him in an Action of Waſte. And yet 

the Tenant was not bound by Law to obey and execute this Command. 


(F) What Waſte ſhall be deemed juſtifable, by 


Reaſon of the Jntereſt of the Party. 


T ENANT in Tail may commit Waſte in Houſes as well as in all C/ Temp.Ld 
other Parts of the Eſtate, notwithſtanding any Reſtraint to the contrary, Tall 16.Gle- 


| : . a hyand gh 
and no Inſtance can be ſhewn, where a Tenant in Tail has been reſtrained an” * > 
from committing Waſte by Injunction of the Court of Chancery. Lordſhip ſaid. 


| 1 on an InjunQion 
was refuſed, in Mr. Saville's Caſe of York/fire, who being an Infant, and Tenant in Tail ia Poſſeſſion, and 


in a very bad State of Health, and not likely to live to full Age, cut down by his Guardian a great Quan- 


tity of Timber, juſt before his Death, to a very great Value: The Remainder Man applied here for an In- 
junction to reſtrain him, but could not prevail. big. — | 


If Tenant in Tail grants all his Eſtate, his Grantee is diſpuniſhable of 3 Le. 121. pl. 
Waſte; fo ſuch Grantee*s Grantee is alſo diſpuniſhable z per Clerk J. 173. Auen 

If a Man deviſes Land to two in Tail, and after the one Deviſee dies with - Lands were 
our Iſſue, by which the Reverſion in Fee of one Moiety reverts to the Heir given to 4. 


of the Donor ;z but the other Deviſee is Tenant for Life of the whole, and and B. and 


after he commits Waſte, Action of Waſte lies againſt him by the Heir of Amar 


* their two Bo- 
the Donor for the one Moiety. dirs. A. died 


| | | 5 . | wit bout Iſſue, 
and the Remainder of the Half reverted to the Donor. He brought Waſte againſt B of Houſes and Lands 


to him demiſed, and agreed that the Writ was good ; but it was queſtioned if the Count ſhall be general, or 
of a Half only, notwichſlanding that both were T enants in Common of the Reverſion. 2 Browal, 133. 


Mallet v. Mallet. © 


But Action of Waſte does not lie againſt Tenant in Tail after Poſſibility, 11 Rep. 80. a. 
jor the Greatneſs of the Eſtate of Inheritance which was once in him; and Lewis v. 


. J 2 -v . o * l Ll B | 
alſo, as ſome ſay, becauſe the Eſtate was not within the Statute at the e, F 
Creation. e | ſhall not have 


the Trees, 


&c. which he cuts. 4 Rep. 63. Herlakenden's Caſe. And ſuch Tenant may be reſtrained in Equity. 


See Pol. 


If Lands are given to the Huſband and Wife, and to the Heirs of the 1 np. 28.5. 

Body of the Huſband, the Remainder tothe Huſband and Wife, and to the 

Heirs of their two Bodies begotten; and the Huſband dies without Iſſue: 

The Wife ſhall not be Tenant in Tail after Poſſibility ; for the Remain- 

der in ſpecial Tail was utterly void, for that it could never take Effect. 

For fo long as the Huſband ſhould have Iſſue, it ſhould inherit by Force 

of the general Tail; and if the Huſband die without Iſſue, then the ſpe- 

cial Tail cannot take effect, inaſmuch as the Iſſue which ſhould inherit 

in ſpecial Tail, muſt be begotten by the Huſband ; and ſo the general, 

which is larger and greater, hath fruſtrated the ſpecial, which 1s leſſer ; 


| and the Wife, in that Caſe, ſhall be puniſhed for Waſte. 


Vol. V. . 6 D It 


1 1 der been agreed, that Tenant for Years may cut Wood; but it has been 


470 Rs 3 waſte, 


8 


— 


114. doubred, if Tenant at Will may; but it ſeems, that as long as Tenant at 


Tenant at Will is not countermanded he may cut ſeaſonable Wood, &c. 
Will cannot 


juſtify cutting Underwood, without Licence; per Littleton. Br. Waſte, pl. 131, 


Br. Waſte, pl. Where a Man leaſes a Wood which conſiſts only of great Trees, the Leſſee | 


126. cannot cut them. 

| Hebart's Reg, But a Leſſee may juſtify the cutting of Trees for Reparation of 
Caſe 296. Houſes. 
1 loft. 54. b. 


But in ſuch Caſe the Termor ſhall pay the W ages 1 Salary of the Workmen out of his evan Money, and not 
cut Wood to ſell to pay the Wages. Br. Waſte, pl. 112.— And if he cuts Trees for Og, and 
fafers the Trees to lie and putrify, it is Waſte, Br. , ante, pl. 12. 


. 53.5. Nevertheleſs, if Leſſee cuts Trees for Reparation, and fells them, and after 
buys them again, and employs them for Reparation, yet it is Waſte by 
the Sale. 
1d. bid. So if Leſſee cuts Trees, and ſells them for Money, though with the Money 
| He repairs the Houſe, yet it is Waſte. 


"RY 3 75 As to the cutting of Timber Trees for Repairs by Leſſee, there is no 


0. An. Difference whether the le or Leſſee covenants to repair the TOURS 3 for 
11 Leffr cove- in either Caſe it is not Walte, if Leſſee cuts them. 


nants to re- 


pair the — and does not, Leſſee may cut down Trees for the repairing of tho Houſes, Broenl. 240, 


| Anon. 


1 10. 53. 4. If a Houſe be profirated by Enemies of the King, or ſuch like, without 
— If Swan. Default of the Leſſee, the Leſſee may rebuild it again with the ſame Ma- 


gers, Enemies 


of the King, terials that remain, and may cut other Timber upon the Land to rebuild | it, 


deſiroy a but he muſt not make the Houſe larger than it was. 
Houſe, Waſte | 


35 5 not lie ; ; But contra if it be by traiterons * of the King. Br. Vaſe, ul, 1 


1 Lift. 5 3. a. of if the Houſe was ruinous at the Time 5 tbe Laafe, and fell within the 


| 135 Waſte, pi. Term, this is not Waſte in the Tenant. 
| Hobart's Rep. But the Leſſee ſhall not cut Trees to make a new Houſe where there yy 


Caſe 296. not any at the Time of the Leaſe. 


Br. Vaſte, pi. So if a Leſſee ſuffers a Houſe to fall for default of Covering, which is 
39: . Waſte, he cannot cut Trees to repair the Houſe. 


m4 . 53. b.. And in general, if the Tenant ſuffer the Houſe to be waſted, he cannot 
—And ſock Juſtify the felling of Timber to repair it, 
Caſe the fe 


ing Timder to repair the ſame, i is double Waſte. Bid. 


1 % f. . I Houſe be ruinous at the Time of the Leaſe, though the Lie is mt 


If the Tenant bound to repair it, yet he may cut Trees to repair it. 


cowvenants to 


repair ſucb ruinous Houſe, he may take Trees for it. Br. Waft, pl. 130. cites 12 H. 8, 1. 


1 Tot, 53. 5. The Tenant likewiſe may dig for Gravel or Clay for Reparation of the 

Houſe, though the Soil was not open when the Tenanc came in; and it is 
juſtifiable as well as cutting of Trees. 

Br. Waſte, So with regard to a Stable, if it fall without Default of the Leſſee in the 


67. 5 Time of the Leſſor, the Leſſee may take Trees in the Time of the Heir to make 
a new Stable, if it be of Neceſf * 


But 


— 
em 


ma 7 


| But if the Stable falls in Default of the Leſſee, in Time of the Leſſor, 
he cannot, in Time of the Heir, cut Trees to make a new Stable. 


3 a 1 | taken, whe- 
ther it was well repaired in the Time of the Plaintiff (the Heir) and fell in the Time of the Plaintiff A 
Default of the Defendant. | | ; 


YER... | | 
Where Leſſee for Years has Power to take Hedge-boot by Afjgnment, Dy. 19. p!. 

| yet he may take it without Aſſignment ; for the Affirmative does not 115. Ane. 
| take away the Power which the Law gives him. | 

| If Leſſor excepts bis Trees in his Leaſe, the Leſſee ſhall not have Fire- 


Cutting Wood to burn, where the Tenant has ſufficient Hedgewood, is F. V. B. 6. 
(M) | 


269. Sir Rad. 


Lewkner's 


of the Trees is in the Leſſor himſelf. 


Thing leaſed, but Treſpaſs lies in ſuch Caſe. Dy. 19. l. 116. 


| Yet it has been ſaid, that Leſſee for Years, the Trees being excepted, has Ney 29. Rich 


Tree, it ſhall be Waſte, as well for the Lopping as for the Body of the Tree. 

If a Tenant that has Fire-boot to his Houſe iz another Man's Land, Clay. 40. pl. 
cuts Wood for that Intent to take his Boot- Wood, and the Owner of the 69. Coram 
Land takes it away, an Action of Trover and Converſion lies againſt him 2 
by the Tenant of the Land who hath ſuch Fire-boot. eds 

If the Leſſor is bound in a Bond of 1001. and the Leſſee cuts twenty Oaks, Dy. 36. 8. /. 
and ſells them, and pays the Obligee for his Leſſor, yet Waſte lies againſt 38-Malewerer 
dim for cutting them down, though the Money was applied to the Uſe “ Ste. 
and Profit of the Leſſor. 1 . 
If A. hath Common of Eſtovers in the Wood of B. for Houſe-boot, Cat. 47. pl. 
and he cuts down four Trees for that Purpoſe, and in the working they wa 77 KE. ö 
prove unfit for the Uſe, as for Poſts of a Houſe, Sc. It was held, that „f Pagret. 
A. cannot convert this Timber to any other Uſe, &c. neither can he ſell and Caſe. 
buy other fit Wood with the Money; and he cannot enlarge the -Houſe 
with this Timber, nor board the Sides of the Barn there which had Mud- 
Walls, or the like before. 
* MWhere a Rent is granted in Fee, with a Proviſo to enter and retain till i Lev. 151. 


[ ſatisfied of the Profits, the Grantee, upon entry, cannot cut Trees or do met v. 
. WE Waſte, per three Juſtices, 5 e Cooly, 
1 WW Cutting of dead Wood, is no Waſte. | 255 B. 59. 
not 


bbere is not any Mine of Coals open at the Time of the Demiſe, and after the C. 296. 
Lee opens a Mine, he cannot juſtify the cutting of Timber-Trees for ma- 3 
| king of Puncheons, Corfes, Rolls, Roll- Scoops, and otber Utenſils in and about fee Hur. 19. 
| the ſaid Mine, though without them he could not dig and get the Coals Where the 
not WW out of the Mine: And this is like to a new Houſe built after the Demiſe, Caſe is more 
bor the Reparation of which he cannot take Timber upon the Land; and _— _ 
it had been Waſte to open it, if it had not been granted by expreſs Words: FAN 
- And it was ſaid by Hobart, That the Law had been the ſame if the Mine 
1 Vas Open at the Time of the Demiſe. 


it is 


81 
make 


4 (G) Who 


Br. Waſte, pl. 
67. Iſſue was 


boot, Hay-boot, &c. which he ſhould have otherwiſe; and the Property? vga 


1 | Caſe. Upon 
| fuch Reſervation, Waſte will not lie againſt the Tenant for cutting Trees, becauſe they are not Parcel of the 


Liberty to take the Shrowds and Loppings for Fire-boot ; but if be cuts any v. Makepeace. | 


If a Man leaſrs Land with general Words of all Mines of Coals, where Hobart's Rep. 


0. © eel mor ay We RR Ang. or HI 
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* 


(o) Who may being an Action of Waſte. 


' ® Theſe OY 13 Edw. 1. c. 22. the Aion of Waſte is given to one Tenant in com- 


Words in- mon againſt another“. | 

clude as well 1 | | | 

Joint. Tenants as Tenants in common, for both of them hold in communi ; and ſo do old Books and Re. 
cords term them both : But though the Generality of theſe Words do extend to Coparceners, yet in good 


Conſtruction they are not within the Purview of this Act, becauſe they were compellable to make Partition; 
for this A& extends not to them that had Remedy by the Common Law. 


Br. Wafte, pl. Where there are Tenants in Common for Life, the one ſhall not have 
79. Treſpaſs of Trees cut againſt the other, but ſhall have Waſte pro indiviſe, 


though they are only Tenants for Term of Life, Cc. but the one may 
have Treſpaſs of Corn cut againſt the other. | 


11 Rep. 49. If one Coparcener before Partition makes Feoffment to another, and 
Liford's Cale. One of them does Waſte in the Trees, Waſte lies. of 


2 Roll. br. Likewiſe, if two Jointenants do Waſte, and after the one enters into 
828. Religion, Waſte lies againſt the other alone. | 


Iris aueſtioned By the 20 Ed. 1. Stat. 2. an Action of Waſte 1s maintainable by the Heir 
ir this is not For Waſte done in the Time of his Anceſtors, as well as for the Waſte done in 
an Ordinance his own Time. Ds | | | 
only. See | 

Maynard's Ed. 2. 231, 273, 274. 


N | 


. 53.6. This Action muſt be brought by him that hath the immediate Eſtate 
285. 4. and Inheritance in Fee-ſimple or Fee- tail, but ſometimes another may 


Join with him. 


1 1 53. 6. It is ſaid, that the Reverſion muſt continue in the ſame State that it 
350. 


a. | . 3 8 
EN. , Was at the Time of the Waſte done, and not granted over; for though 


825 the Reverſioner taketh the Eſtate back again, the Action is gone, becauſe 
the Eſtate did not continue: But in ſome ſpecial Caſes an Action of Waſte 
hall lie, though the Leſſor had nothing in the Reverſion at the Time of 
the Waſte done ; for if a Biſhop makes a Leaſe for Life or Years and dies, 
and the Leſlee, the See being void, doth Waſte, the Succeſſor ſhall have 
an Action of Waſte. This is allowed upon a particular Reaſon. A Pur- 
chaſer ſhall have an Action of Waſte, though the Statute of 20 Ed. 1. 
ſpeaks of thoſe that are Inheritors. FC 

F A Tenant for Life cannot have this Action, but a Parſon, Fc. may have 
1 af. 53.6, an Action of Waſte, and the Writ ſhall ſay, Ad exbæredationem Ecelefe, 
3356.4 for it is the dowry of the church. If a Tenant doth Waſte, and he in 
| Reverſion dieth, the Heir ſhall not have an Action of Waſte, for Waſte 
done in the Life of his Anceſtor : For he cannot ſay that the Waſte, was 
done to his Diſinheriſon; neither ſhall a Biſhop, Maſter of an Hoſpital, 
Pa ſon, Sc. have an Action of Waſte done in the Time of their Pre- 

deceſſors. | 1 | 
1 If a Leaſe is made to A. for Life, the Remainder to B. for Life, Re- 
11% 54 a. Mainder to C. in Fee; no Action of Waſte lieth againſt the firſt Leſſee 
during the Eſtate in the mean Remainder, for then his Eſtate would be 
deſtroyed. Otherwiſe if B. had a mean Remainder for Years, for that 
would be no Impediment, the Recovery not deſtroying the Term of 

"ears. | x | 


1 fl. 285. a. If Leſſee for Years committeth Waſle, and the Years do expire, yet 
2834 the Leſſor ſhall have an Action of Waſte for the treble Damages, though 
4 2 504 he cannot recover the Place waſted ; but if the Leſſor accepteth of a Sur- 
? 2 render of a Lraſe after the Waſte done, he ſhall not have his Action of 

; Waſte, Ic is ſaid that if a Tcnant repairs be.ore Action brought, he in 


= Reveriion 


Ok (Waſte, * "= 


| 


— 


Reverſion cannot have an Action of Waſte; but he cannot plead that he 

did no Waſte, therefore he muſt plead the ſpecial Matter. = 
Likewiſe, by 11 H. 6. c. 5. where Tenants for Life, or for another's ans 5 by is 

Life, or for Years, grant over their Eſtates, and take the Profits to their . OY 

own Uſe, and commit Waſte, they in Reverſion may have an Action of aaj lies a. 

Waſte againſt them. | gainſt him that 


| takes the Pro- 
fits; but this is by the Statute of 11 H. 6. c. 5. For in that Caſe the Pernor of the Profits did not hold the 
Land. 2 J 303. | : . : 

If Tenant for life or Years does Waſte, and grants over his Eſtate, the Writ lies againſt him who did the 
Waſte, and not againſt the Grantee, F. N. B. 56. (4) — But if the Waſte be done after the Alienation 
made, then it lies againſt the Tenant. F. N. B. 60. (L) but ſays, tamen Quere. 


He in the Remainder as well as the Reverſioner may bring this Action, 5 Rep. 77. 


and every Aſſignee of the firſt Leſſee, mediate or immediate, is within Paget's Caſe. 


this Act 2 2. 302. 


1 


— 


(I) Againſt whom the Action of Waſte may 
be bought. a 


T has been ſaid, that there are five Writs of Waſte, two at the Com- 1 ff. 54. a. 
mon Law, as for Waſte done by Tenant in Dower, or by Guardian; rh 145, 
three by Statute, as againſt Tenant for Life, Tenant for Years, and Tenant * i 
by the Curteſy. It has been ſaid however that Tenant by the Curteſy was 
puniſhable for Waſte by the Common Law, for. that the Law created his 
Eſtate as well as that of the Tenant in. Dower, and therefore the Law 

gives like Remedy againſt them. But on this Subject the Authorities in 

the Books are very contradictory, as the Reader will perceive by attend- 


ing to the Note ſubjoined to the following Clauſe of — 

The Statute of Gloucefter, 6 E. I. cap. 5. which enacts, That a Man from x, 15. ot 
henceforth ſhall have a * Writ of Waſte in the Chancery againſt | him that Þ Walt loy be- 
bolds by Law of England, | | fore the Sta- 
2 Ne | 55 | tute if Glou- 
ceſter, but agginſt Tenant in Dower and Guardian, and by the Statute, Aftion of Waſte is given againſt Te- 
nant by the Curteſy, Tenant for Term of Lift, and Tenant' for Term of Years. Br. Waſte, pl. 88. —— 
Lord Coke ſays, a Reaſon is required, (that ſeeing as well the Eſtate of the Tenant by the Curtefy, as the Je- 
nant in Doaber are created by Act in Law), wherefore the Prohibition of Waſte did not lie as well againſt the 
Tenant by Curteſy as the Tenant in Dower, at the Common Law; and the Reaſon he aſſigns is this, for 
that by having ue the State of the Tenant by the Curteſy, is originally created, and yet after that he ſhall do 
Hemage alone in the Life of his Wife, which proves a larger Eſtate ; and ſeeing that at the Creation of his 
Eſtate he might do Waſte, the Prohibition of Waſte lay not againſt him after his Wife's Deceaſe; but in 
the Caſe of Tenant in Dower, ſhe is puniſhable of Waſte at the firſt Creation of her Eſtate, 2 IH. 145. — 
But 2 7nſt. 299. ſays, that at the Common Law, Waſte was puniſhable in three Perſons, (iz. ) Tenant 
in Dower, Tenant by the Curteſy, and the Guardian, but not againſt Tenant for Life, or Tenant for Years ; 
and the Reaſon of the Diverſity was, for that the Law created their Eſtates and Intereſt ; and therefore the 
Law gave Remedy againſt them, but Tenant for Life and for Years came in by Demiſe and Leaſe of the 
Owner of the Land, Sc. and therefore he might in his Demiſe provide againſt the doing of Waſte by his 
Leflee; and if he did not, it was his Negligence and Default. | | | 

* Neither this AR, nor the Statute of Mar/ebridge, doth create new Kind of Waſtes, but gives new 
Remedies for old Waſtes ; and what is Waſte and what not, muſt be determined by the Common Law. 
2 Inſt. zoo, 301, ; | 

1 K Tus are Jointenants for Years or for Life, and one of them does Waſte, this is the Waſte of them 
bath as to the Place walted, notwithſtanding the Words of the act are, (him that holds.) 2 rf. 302, 

1 Here Tenant by the Curteſy is named for two Cauſes. 1/7, For that albeit the common Opinion was, 
that an Action of Waſte did lie againſt him, yet ſome doubted of the ſame in Reſpe& to this Word, 
\tenet) in the Writ, for that the Tenant by the Curteſy did not hold of the Heir, but of the Lord para- 
mount; ard after this Act, the Writ of Waſte grounded thereupon doth recite this Statute; 2415, For that 
greater Penalties were inflicted by this Act than were zt the Common Law, 2 lf, 301, 

Vol., V. 6 E. 


Or 


2 If Leſſee for Life be attainted of Treaſon, by which the Leaſe is forfeited 


| 6 Rep. 37. But an Action of Waſte does not lie againſt Tenant by Statute 2 


2 Inſt. 303. 


. — | —— | ED 
* A Lefſee for Or * otherwiſe for Term of Life, or for Term of Years, or a Woman + 
his own Life, in Dower. 9 

or ſor another : | | 

Man's Life, is within the Words and Meaying of this Law, and in this Point this Act introduces that which 
was not at the Common Law. 2 ft. 301. * 

If Feme Leſſee for Life takes Huſband, the Huſband does Waſte, the Wife dies, the Huſband all not be pris 
by this Law ; for the Words of this Act be (a Man that holds, Oc. for Life) and the Huſband held not 0 
Life; for he was ſeized but in Right of his Wife, and the Eſtate was in his Wife. 2 Inf. 301. 8 

He that hath an Eſtate for Life 'by Conveyance at Common Law, or by Limitation of Uſe, is a Tenant with 
in the Statute. 2 1. 302. 6 

Tenant for Years of a Moiety, 3d or 4th Part, pro indiwiſo, is within this Act; and ſo it is of a Th 
by the Curteſj, or other Tenant for Life of a Moiety, &c. 2 1nft. 302. 

+ This is to be underſtood of all the five Kinds of Dowers whereof Littleton ſpeaks, wiz. Dower at Commu 
Law, Dower by the Cuſtom, Dower ad = Ecclefiz, Dower ex aſſenſu Patris, and Dower ae Ja Plus 
b:ale ; and againſt all theſe the Action, of Waſte did lie at the Common Law. 2 ft. 303. | | 

If Tenant in Dower be of a Manor, and a Copyholder thereof commits Waſte, an Action of Waſte lia 

againſt Tenant in Dower. 2 Jff. 303. | 


6 Rep. 37. b. Action of Waſte lies againſt an Occupant for Life, becauſe he his 
Dean and the Eſtate of the Leſſee for Life, and holds for Life, as the Statur 


_—_ mentions. _ 


826, to the King, who grants it over to J. S. and be afterwards does Wat 
| though he comes in ex le Poſt, yet Action of Waſte lies againſt him. | 
Br. Waſte, pl. So if a Man diſſeiſes the Tenant for Life, and does Waſte, yet Action of 
138. Waſte lies againſt the Tenant for Term of Life; for he may have his Remedy 
over againſt the Diſſeiſfor. © 5 
1 Iift. 54. a. Likewiſe, if an Eftate be made to A. and his Heirs, during the Life 73. 
5. A. dies, the Heir of A. ſhall be puniſhed in an Action of Wafte. 


Dean and chant, Elegit or Staple, becauſe it is not an Eſtate for Life or Years, and 


2 of the Statute mentions thoſe who hold in any manner for Life or Year, 
| 2 58. Contra Fitzh. Na. 58. H. and there ſaid, that in the Regiſter is a Wit 
(H) and in againſt him. | . | | py 

the new Notes . : | a SB OH | 

there (a) cites 21 E. 3. 26. that a Scire facias was brought againſt a Tenant by Z/-git, who had 
Trees, to pay the Reſidue of the Money to anſwer for the Trees cut, and for the Plaintiff zo * ** Land e 
per Curiam. By the Statute againſt cutting Trees this is in the Nature of a Treſpaſs, and lies not in Ac. 
count, nor is he puniſhable in Waſte, but in an Action on the Caſe only, — Waſte lies not againſt Tenant by 
Elegit, but Writ of Account. Br. Wafte, pl. 78. | | 


No . Ml 68. Some Books give the Reaſon of it to be, becauſe the Conuſor, if he com- 
3. (h) if mits Waſte, may have a Venire facias ad computandum, and the Waſte ſhall 


' ſuch Tenant be recovered in the Debt. 


cuts Timber 


it finks the Debt, and the Conuſor may have Scire facias ad comp 3 ae. 2 Mod, 03. Ano. * 1 
Mayor and Commonalty of Norævich v. Johnſon. e * Ca © of the 


Tf a Man makes a Leaſe for Nears, and puts out the Leſſee, and makes a 
Leaſe for Life, and the Leſſee for Years enters upon the Leſſee for Life, and 
„does Waſte, the Leſſee for Life ſhall not be puniſhed for it. „ 
=> mw. 226. If Leſſee for Years makes a Leaſe of one Moiety to A. and of the other Moie!y 

: to B. and A. does Waſte ; the Action ſhall be againſt both; for the Waſte 

of the one is the Waſte of the other. | 85 
Br. dy aft, pi. An Action of Waſte lies againſt @ Deviſee, and the Writ may ſuppoſe 
432. it ex Legatione, for it is within Equity of the Statute. | 


No 
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5 Of Maſte. 5 47 . 


0 Action of Waſte lex againſt Guardian in Garage, but an Account. It. 54. 


or Tr eſpaſs. 8. P. contra 
F. N. B. 59. 

() and 2 beft. 135. ſays, the Heir within Age ſhall have an Action of Waſte againſt the Guardian in So- 
cage, —— But F. N. B. 59. (E) in the new Notes there, (a) it ſays, that zhe Heir in this Caſe ſhall have 
Account or Treſpaſs, but not Waſte, And Jbid. () in the new Notes there (4) ſays, Note, 
Waſte does not lie againſt the Guardian in Socage, but only Account or "Treſpaſs, according to the Na- 
ture of the Waſte, and ſays it was adjudged 16 E. z. 

If Guardian in Socage in Right of his Wife does Waſte, the Writ ſhall be OR the Huſband OP 
Brownl. 239. 


If an Eſtate of Lands be made to Baron and Feme, to hold to them du- Z. ö. 361. 
ring the Coverture, Cc. if they waſte, the Feoffor ſhall have Writ of 
Waſte againft them. 

If Feme Leſſee for Life marries, and the Huſband does Waſte, Action lies 2 Rell. Abr, 
againſt both. 827 
And, if in the above Caſe, the Huſband dies, Action of Waſte lies againſt Ia. Ibid, 

the Feme for the Waſte he committed. 

But if - Tenant in Dower marries, and the Huſband does Waſte and dies, the 1 Bid. 
Feme ſhall not be puniſhed for this. 

 Likewife, if Baron and Feme are Leſſees for Life, and Baron does Waſte, 14. nia 
and dias, the Feme ſhall be puniſhed in Waſte, i, be agrees to the Eſtate, 1 Inft. 51. 


Kelaw, 11 

pl. 42. — Tho' there have been Variety of Opinions in our Books. She ſhall be puniſhed for the W. aſte 
done by her Huſband in like Manner as if a Stranger had done it; and after the Death of her Huſband 
ſhe is in from the Leſſor. 2 . 303 

The Feme ſhall not be Wa bor this Waſte ; per Hanke. Waſte, pl. 58. Br. Waſte, pl. E be 
ſays, that Waſte does not lie againſt the Feme. But ſays, quzre, 2 this be not the Waſte of both; 
ſays, So ſee where there is Folly in the Feme, and where not. [Queere, If this does not mean by h he 
agreeing to the — after the Baron's Death. 


But if ſhe warves the Eftate, ſhe ſhall not be charged. | - gg Air. 


: = upon Leaſe for Years made to the Baron and Feme, Waſte lies againſt it "Bid. 

oth. And 
If Baron and Feme are Foint-leſſees for Years, and Baron does Waſte, and V. lit 

dies, action of Waſte lies for this againſt the Feme. 

Upon Leaſe for Life, to Baron and Feme, Waſte lies againſt both. I. Bid. 
Likewiſe, if Feme commits Waſte and then Marries, the Action ſhall be 14. 737% 

brought againſt both. And the Writ 

may be Qu 

Fecetunt vaſtum, or Quod Uxor, dum ſola fuit, fecit vaſtum. Br. Waſte, pl. 55+ 


If Baron ſeized for Life of bis Wi ife in Right of his Wife, does Wafte, and 1 Trft 54. 
after the Feme dies, no Action of Waſte lics againſt the Baron in the Te- 5 RP 75. b. 


nuit, becauſe he was ſeized only 1 in Right of his Wife, and the Frankte- gs Fer: 


nement was 1n the Feme. ton's Caſe, that 

the Writ does 
not lie; and the Reporter ſays, Nota Reader, This Judgment given upon endete of the Statute of 
Glouceſter, and of Opinions obiter in 10 H. 6. 11 & 12, by Strange and Cotteſmore. S. C. cited by 
Treby Ch. J. Lutav. 674. Baron v. Barkley ; and ſaid the Reaſon is, becauſe it cannot be ſaid that the Baron 
tenuit ex Dimiſfione, according to the Words of the Statute, | 


But if Baron, poſſeſſed for Years | in 1 Right of the Verne: does Waſte, 1 ©. 54. 
| and after the Feme dies, Action of Waſte lies againſt the Baron, becauſe 
| the Law gives the Term to him. 
A. made a Feoffment in Fee to the Uſe of himſelf and his Wife, and to Godb. 4, 5. 
| bis Heirs, there were Underwoods on the Lands, which were uſually cut at Pl. G. Anon, 
| 21 Years growth; A. ſuffered them to grow 25 Tears, and then died; per 
| tot. Cur. This ſhall bind the Wife; for where the Law limits a Time for 
| Tenant for Life to fell Underwood, if it be not felled in that Time, it 
xo Þ wall not be felled by a Tenant for Life afterwards, but 1 it ſhall be Waſte. 


4 Leſſee 


ww. 
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1 Ok Waſte. 
Ono, 49. Leſſee for Years of Lands bought Trees with Liberty to cut them 8:4 


Anon. within 80 Years. Afterwards the Leſſee bought the Inheritance, and deviſed 
to his Wife for Life, Remainder to the Plaintiff in Fee, and made his Wife 


Executrix, and died; ſhe cut down the Trees; adjudged, that an Action 


was maintainable; for though the Trees were once Chattels in the Leſſee, 
yet by purchaſing the Inherirance they are again united to the Land, 
F. V. B. 59. If the King commits the Wardſbip of the Heir in Ward unto another, 
(B) and the Committee does Waſte, then, upon a Surmiſe made thereof in 
Chancery, the King ſhall ſend a Writ unto the Eſcheator to go to the 
Land, and ſee if Waſte be done, and to certify the King thereof in the 
Chancery. | | | 


| Il. Ibid. If Eſcheators do commit Waſte in Lands which they have in their 


Hands in Cuſtody ; the Heir within Age, or of full Age, ſhall have an 
Action of Waſte, and ſhall recover treble Damages againſt them, and they 
ſhall ſuffer Impriſonment two Years at the leaſt, at the King's Pleaſure. 


And ſo if Eſcheators do commit Waſte in other Lands, ſeized into the King's | 


| Hands by Inqueſt of Office. | | 2 
Il. hid And Eſcheators, or other Guardians of Lands, in tbe Vacation of the 
Temporalities of Biſhopricks, ſhall do no Waſte, &c. 


Heb.36.pl.c1. Pending a Quare impedit, if the Incumbent cuts Trees upon the Glebe, 
Drury. Kent. and upon the Lands of Copyholders of a Manor, Parcel of the ReQtory, 


a Prohibition lies, 
Mp. | 8 
pl. 1071 Parſon Incumbent, or cuts the Trees, or does any Waſte, Agreed by all the 


Saccar's Caſe. Juſtices. 
The Prohibi- | 


tion of Waſte was abrogated, and the Action of Waſie framed upon the Act of V. m. 2. (c. 14.) as in the 


Regiſter appears. 2 Int. 146. 


2 Ia. 302. If Tenant by the Curteſy, or other Tenant for Life, make a Leaſe fer 
Years, and he in the Reverſion confirms ut, and Tenant by the Curteſy 
dies, an Action of Waſte lies againſt the Leſſee, ek 
1 Infl. 54. But if Tenant by the Curteſy grants over his Eſtate, and Grantee com- 
855 9 oh mits Waſte, the Action of Waſte ought to be brought againſt the Tenant 
* 301. by the Curteſy by the Heir, and thereby he ſhall recover the Land againſt 
the Aſſignee: For the Privity, which is between the Heir and the Tenant 

by the Curteſy. SOR | 
» Boll. Abr: So if Tenant in Dower grants over her Eſtate, and after the Grantee com- 
828. 2 kf, mits Waſte, yet an Action of Waſte lies againſt the Tenant in Dower, 


301,—S. P. for the Privity between them. 

3 Rep. 23. . | | | 

in Walker's Caſe. The Reaſon wherefore, at the Common Law, the Action of Waſte did lie againſt the 
Tenant in Dower, or Tenant by the Curteſy, albeit they had aſſigned over their Eſtates, was, becauſe 10 


Action of Woſte, by the Common Law, lay againſt the Aſſignee for Waſte done after the Aſſignment ; therefore 


the Action ot Neceſſity did, for ſuch Waſte, (after the Aſſignment) lie againſt the Tenant by the Curteſy, or 
Tenant in Dower. 2 ne. zoo. | | 8 | 

And it lies againſt her, and not againſt the Grantee, for the Grantee cannot be Tenant in Dower ; and 
Confirmation by the Heir to the Tenant in Dower is no Bar in this Action; becauſe it ſhall not change her 
Eſtate. Br. Waſte, pl. 76. „% SRL | YT 

Where the Huſband levied a Fine, and tcok back an Eflate for Life, Remainder to his Son in Tail, and died; 

and the Son endowed the Mother, who aſſigned over the Eſtate. It was nevertheleſs adjudged, that Waſſe laid 
againſt her as Tenant in Dower, F. N. B. 55. (E) in the new Notes there (49. 


1 lift. 54. — But if Tenant by the Curteſy, or Tenant in Dower, grant over their 


S. P. 3 ku). Eſtate, and Grantee does Waſte, and the Heir either before or after the 
23. b. m Wal- 8 he R ( h | 

4s Caſe. — Aſſignment, grant the Reverſion over, the Stranger all have Action of 
F. N. B. 56. Waſte againſt the Aſſignee, becauſe the Privity is deſtroyed. 1 
(Z) S. P. | kane | | | 
For one cannot hold by the Curteſy, but of the Heir, &c. — He can hold of none but the Heir, and his 
Heirs by Deſcent. 1 ft. 316. a. Bur if Feaffee of the Baron endews the Feme, and ſhe aſſigns 


over the Eſtate, Waſte lies for him againſt the Wife; for the Flaintiff ſhall not ſuppoſe in bis Writ, that the 
held in Dower of him ex 4/i7gnatione ; but only that ſhe held in Dower of his Heritage. F. N. B. 56. (E) 
in the new Notes there (4%. — | 1 


1 


A Prohibition is awardable againſt any who waſtes the Houſes of ibe 


— 


Df Waſte, 


: 477 
If Leſſee for Life grants over his Eſtate upon Condition, and after the 1 % $4 
Grantee commits Waſte, and Grantor enters for the Condition broken, he can- The Adlon 

not be charged for the Waſte committed by the Grantee. ſhall be 

| brought a. 
gainſt the Grantee. And ſo it is in Caſe of Tenant for Years. 2 I,. 302. — And the Place nated ſhall 
be recovered. 1 [»ft, 54. a. | 


So if Leſſee for Life, makes Feoffment upon Condition, and Feoffee com- 2 Nell. Abs. 
mits Waſte, and after Leſſee re-enters for the Condition broken, Action 1 Contr 
of Waſte does not lie againſt him for the Waſte committed by the by LS: 
Feoffee. 9 

If Tenant for Life without Impeachment of Waſte leaſes for Years, or Sir 1. 7,.c1. 
otherwiſe, and Leſſee for Years commits Waſte, he in Remainder in Fee f/ 2. Broy v 
{hall not have Action of Waſte; for this Leaſe was derived out of the 77459: 
privileged Eſtate for Life, and if Waſte lay, it ſhould be brought againſt 
the Tenant for Life, who made the Leaſe, and he was diſpuniſhable. 

— But „ 1 

If there be Leſſee for Life, Remainder in Tail, Remainder in Fee to the 2 Noll. Abr. 
Leſſee, and he does Waſte, he in Remainder in Tail ſhall have Action of $28. 
Waſte. 7 25 | 

If Leſſee for Life and for Years, commits Waſte, and 
cutor ſhall not be charged for it. | 


dies, his Exe- 11, bid. 
| Contra 46 F. 
3. 31.6. admitted. Br. Waſte, pl. 48. 
But a Condition in a Leaſe not to do Waſte, extends to the Mance, with- Cat. Rep. 
out naming him, and that as inherent to the Land. 120, 127. 47. 
| | : | | 125. /Fardy, 
| IWadington. 
If Leſſee for 100 Years grants Part of his Term to another, and he com- Brownl, 238. 
mits Waſte, the Action ſhall be brought againſt the firſt Leſſee, ; 
Leſſee for Years made a Leaſe of one Moiety to A. and of the other I. Bid. 
| Moicty to B. — A. does Waſte, the Action ſhall be againſt both; for the 
| Waſte of one is the Waſte of the other. 8 5 
B. Leſſee for Years, the Reverſion to A. in Fee; B. aſſigned all his 6%. 63. 
Term and Intereſt to J. S. reſerving all Trees growing and being on the 1%, 23. 


Lands, and afterwards he committed Waſte in cutting down the Trees; er 


Caſe. If Te- 
4, brought an Action againſt J. S. and it was diſputed whether the Ac- e for Fears 


| tion would lie. It ſeemed agreed, that if the Reſervation was good, or for Life 

RY then the Action would lie againſt the Aſſignee; but to prove it void, 0 22 c 

er, it was inſiſted, that what a Man cannot grant he cannot reſerve; fo that 3 4 
becauſe the Leſſee cannot grant the Trees, he cannot reſerve them. 


8 1 As to ſtate for Life, 
| the Point of Law the Court was divided. excepling the 


the ; | Timber Trees, 
fe mo and after Waſte is done in felling down the Trees, the Adion of Waſte is maintainable againſt the Aſſignee, 
efore for as to the Leſſor they are not ſevered from the Land. 2 Int. 302. IS | 
y, Or | 5 | x | | | 
3 But Action of Waſte does not lie againſt Tenant at Will. | Re. Wh 4. 
8 | | | 2, WHO [ays, 
ze her that Caſe lies, but not Waſte. — If Terant at Nil to him and his Heirs, according to fag ge 
| anther Tenant at Will cuts Trees, Action of Waſte does not lie, but Treſpaſs ; per Aſcough Juſt, which was 
d died; | not denied by the other Juſtices, but it is not expreſſed whether he ſhall have Treſpaſs Vi & Armis, Br. 
te laid Treſpaſs, pl. 147. — Tenant at Will cut down Trees, Leſſor brought Treſpaſs Vi & Armis againſt him, 
and held good, and Judgment accordingly. 4 Le. 167. pl. 271. Walgrave v. Somerſet.— becauſe otherwiſe 
de ſhall have no Action, for Waſte is not maintainable. — 1 Inf. 57. a. | 
their It lies not againſt Tenant at Will for permiſſive Waſte, either by Common Laao or ly Statute. Arg. Show, 
er the 315. Cudlip v. Rundle. 5 
ion of | 1 | 8 | 
end Nor, according to ſome, againſt Leſſee for a * Year, though the Statute 2 217. Ae. 
| mentions Years. 828. Contra 
and bis ; | 3 7 18. 3 25- 
, affigns it lies againſt Leſſee for a Year, and ſo from Year to Year. Br. Waſte, l. 52. 
that {be . P. Or for half a Year. 2 I. 302. And fo tho he holds only for twenty Weeks, Plow. C. 467. 
56 (E) Yor. V. LS 1. Againſt 
lt 


— — — * PIES or —— p 2 — — * 


— 


478 . Ok waſte. 


1. Againſt whom it may be bꝛought fo2 Uaſte done by a 
Stranger. 


4% E. 3. 26(l If a Stranger commits Waſte, yet an Action of Waſte lies againſt the 


* 


I he Statute of Leſſee, for in a Treſpaſs he ſhall recover his Damages againſt the Stran- 
Marlbriige ger. | 

prohibits Far- | . | | | 
mers doing Waſte, and yet if they ſuffer a' Stranger to do Waſte they ſhall be charged with it; for it i, 
preſumed in Law, that the Farmer may withſtand it, & gui non obſtat quod obſiare poteft facere widetyy, 
2dly, The Law does give to every Man his proper Action, ſo as none be without due Remedy; and 
therefore, in this Caſe, the Leſſor ſhall have his Action of Waſte againſt the Leſſee, and the Leſſee his 
Attion of Treſpaſs againſt him that did the Waſte ; and ſo the Lofs, as Reaſon requires, in the End ſhall 
be upon the Wrong-doer; and if the Leſſor ſhould not have his Action of Waſte he ſhould be without Re. 


medy. 2 Int. 145, 146. 


44 E. 3.0. 80 if a Stranger diſſeiſes Leſſee and commits Waſte, Waſte lies againſt 


And the Leſ- Leſſee for this, for he ſhall have his Remedy againſt the Stranger. 
for cannot in | | 52 


ſuch Caſe, have Treſpaſs againſt the Piſſeiſor. Br. Waſte, pl. 37. Cites S. C. 


46 E. 3. 17.5. If a Man, who has Common of Eſtovers of Land in Leaſe, does Waſte 

| in cutting ſuch Wood as he ought not, Action of Waſte lies againſt Lef- 

ſee for it; for it ſeems he may have Treſpaſs againſt Commoner, for he is 

as a meer Stranger for this. 5 8 

T. N. B. 6o. A Guardian ſhall not be puniſhed in Waſte, for Waſte done by a 
Stranger. 985 | | 


po E.3.26.6, If Leſſee for Life leaſes for Years, and Leſſee for Years does Waſte, 


_ Waſte lies againſt Leſſee for Life. 3 
: If. 54 a Tenant by the Curteſy and Tenant in Dower ſhall be puniſhed for 


For he in the Waſte done by a Stranger, 


Reverſion 

cannot have any Remedy but againſt the Tenant, and the Tenant ſhall have his Remedy againſt the Wrong- 
doer, and recover all in Damages againſt him, for voluntary Waſte and permiſſive Waſte is all one to hin 
that hath the Inheritance. But if the Waſte be done by the Enemies of the King, the Tenant ſhall not 
anſwer for the Waſte done by them, for the Tenant has no Remedy over againſt them, 2 Inſt. 303. 


If two are Tointenants of a Ward, and the one does Waſte, both ſhall | 
1 Inf. 54. a. : | | 
2 Inf. 305, be puniſhed in Action Waſte. | 
cites 3 E. 3. | | | | 
18. So of Waſte done by one, both ſhall be attainted for it. See 2 Int. 303. 


1 nf. 54-4 An Infant fhall be puniſhed in Action of Waſte for Waſte done by a | 
Stranger. | „ 


1 f. 54. . Baron and Feme ſhall likewiſe be puniſhed in Waſte for Waſte done 


If an Infant by a Stranger. + 
1s Tenant by | : 


* 


the Curteſy or Leſſee for Life or Years, he ſhall anſwer for the Waſte done by a Stranger, and have bis Re- | 


medy over; though ſome have holden the contrary; and ſo it is in caſe of a Feme Covert, for the Privilege | 
of Coventure and Infancy, in this Caſe, ſhall not prevail againſt the Wrong and Diſheriſon done to him that 


has the Inheritance, eſpecially when they have their Remedy over, and the Eſtate is of their own Purchaſe | 
or taking. 2 Ja. 303. 5 | | 


1 oft. 54. . If Baron, poſſeſſed of a Leaſe for Years in Right of his Feme, com- 
mits Waſte, and after the Feme dies, Action oft Waſte lies againft the } 

| Baron, becauſe the Law gives the Term to the Baron. a | 

2 Infl. 303. If Thieves burn the Houſe of Tenant for Life without any Default of | 
—_ == Leſſee for Life in keeping his Fire, the Leſſee ſhall not be puniſhed for | 
* it in an Action of Waſte. eee 3 


7. N. B. 63 A Termor ſhall be puniſhed for Waſte done by a Stranger. 
0). | 
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2, How far it lies againſt Exetutoꝛs, &c. 


Waſte lies againſt one Executor alone, without naming his Companion, 2 l. 302. 
if the Waſte was done by him alone. 


If Termor does Waſte, and makes Executors, and dies, the Action Br. Waft, pl. 
of Waſte is loſt, for it does not lie againſt the Executors, but for Waſte 138. 
done by themſelves, and not for the Waſte of the Teſtator : For it is S.? 2 N,. 


as Treſpaſs, which is an Action perſonal, which dies with the Perſon. ft is the ſame 


| | | | in Caſe of Ad- 
miniſtrators. Went. Of. of Exec. 127. But Brownl. 239. ſays, that an Action of Waſte lies againſt Exe- | 
cutors for Waſte done by Teſtator. - | | 


3 Lev. 35. 


Executor de ſon tort of a Term is chargeable in Waſte. 
| Mayor, &c. 


of Norwich v. Johnſon, S. C. 3 Med. 90. it was objected in Error, that if the Plaintiff is inticled to this 


Action, it muſt be by the Statute of Glouceſter: But that it will not lie againſt the Defendant even by that 
Statute, becauſe the Action is thereby given againſt the Tenant by the Curteſy in Dower, or for Life or 
Years, and treble Damages, &c. And that the Defendant is neither of theſe : And that it being ſo penal a 
Law, ſhall be taken ſtrictly. But per Cur. This is a Remedial and yet a penal Law, and therefore ſhall 
have a favourable Conſtruction. And the Judgment was affirmed, | . 


(1) At what Time an Action of Waſte may 
be brought. 
HEN the Reverſion is deveſted, the Leſſor cannot have an Action 1 A. 356. a. 
V of Waſte, becauſe the Writ is, That the Leſſee did Waſte ad 
exhæredationem of the Leſſor, and that Inheritance muſt continue at the 
Time of the Action brought. . | | 
If a Man brings Action of Waſte, and dies before any Recovery, his Lord Coke 


Heir ſhall not have Action for the ſame Waſte, becauſe the Damages do ſays upon the 


not belong to him, contra 20 E. 1. Liber Parliamentarum, 33. b. adjudged a of 5 
in Parliament upon Debate, and there commanded to the Juſtices hence- er 


. i 5. it has been 
forth to do accordingly in ſuch Caſe. received for a 


| | | certain Rule 
That if Waſte be committed, and he in the Reverſion dies, that the Action of Waſte fails, for that the 


Heir cannot recover Damages for the Waſte in the Life of the Anceſtor, and the Waſte was not done to 


| the diſinheritance of the Heir; and yet the Law extends the Action of Waſte favourably, as much as with 


Convenience may be, leſt Waſte which is hurtful to the Commonwealth, ſhould remain unpuniſhed, 
2 Infl, 305. | | | © 5 


If Leſſee for Years does Waſte, and after Leſſor enters upon him by Br. Haß, pl. 
Tort, he ſhall not have Action of Waſte againſt him during his own $4 . 
Seiſin, before re-entry by the Leſſee. Becauſe the Action ought to be in ir bo. 
the Tenet. | | | new Notes 
| = | | there (4) ſays, 
the Action is ſuſpended, and cites S. C. 


If Leſſee for Life does Waſte, and after aliens in Fee, and Leſſor Br. Maße, pl. 
enters for forfeiture, yet he ſhall have Action of Waſte againſt Leſſee; 42. cites S. C. 
for peradventure if he had not entered he ſhould be diſinherited. 45 E. 27 Finchden, 


3. 9. 5.— 14 H. 8. 14.--8 H. 6. 10. (lt ſeems in thoſe Cafes he may ee er. 


have his Action in the Tenet; then it is clear that it lies). | not have Ac- 


tion of Waſte 


after his Entry for Walte done before the Alienation, (In that Cafe the Action was brought in the Tenuit. ) 
E-:* 


3 


480 Of Waſte. 


20 E. z. 16. If Lenant in Dower leaſes for her Life to him in Reverſion within Age, 
50 if the leaſes who never took the Profits, but at full Age diſagrees to the Leaſe he 


to the 2 may have Actiomof Waſte, for Waſte in the mean time. 
within Age, 


and a Stranger, rendering Rent on Condition of Re entry for Non payment of Rent. F. N. B. 55. (E 
in the ne) Notes (a). 4 | | 


But if at the Time of, or during the Waſte done, the Heir takes any of the Profits, the Waſte is diſpu- 
niſhable. F. N. B. 55 (E) in the new Notes (a]. : 


1 l. 53.56. If after Waſte done, the Leſſor grants over the Reverſion in Fee, 
and retakes ir, yet he ſhajl not have Action for the ſaid Waſte, 

So if after the Waſte done, the Leſſor grants over the Reverſion, and 
retakes it to him and his Feme, and to his Heirs; yet he ſhall not have 
Action for the ſaid Waſte, becauſe the Eſtate, which, was privy to, the 
Waſte committed, is alteren. 


171. 1bid. 


„ . abr, If Leaſe be made for Life, the Remainder for Years, Action of Waſte 


829. lies againſt Leſſee for Life, notwithſtanding the Remainder for Years ; 
1 /nſt. 54. for de minimis non curat lex. | CREE | 
S. P. For the 


Recovery therein ſhall deſtroy the Term for Years. 2 Int. 301.— F. N. B. 59. (H 5. 


2 Poll, r. But if there be Leſſee for Life, Remainder for Life, Action of Waſte does 
829. 1 not lie during the Continuance of the meſne Remainder. 8 

But in ſuc | 

Caſe an [njrn4icn has been granted out of Chancery. Mo. 554. pl. 748. Anon'. 


Br. Maſte, pl. 56. cites S. C. where Perſay held it did not lie; but Belknap contra. But Breeke ſays, 
that the Law at this Day ſeems to be with Perſay. For if he ſhould have Action againſt the firſt Leſ- 
ſee, then the Eſtate of him in Remainder ſhall be deſtroyed ; and ſuch Conſtruction muſt be made to 
| preſerve the Eſtate of a Stranger, who is in no Fault; but if Remainder-Man for Life dies, then the 
Waſte is punithable as well before as after his Death, 2 /. 301. |" 8 


1 4. — So if there be Leſſee for Life, the Remainder for Life, the Remainder 

F. N. B. 58. in Fee to another, he in Remainder thal! nor have Action of Waſte againſt 

(C) ſay that the firſt Leſſee, during the Contiouence of rhe Remainder for Life. 

it hes not: | | | | 333 

wWithſtanding; and at 59. J ſays it appears by UE Negiſter, that he Writ is maintainable, though the 
mean Remainder for Life be between the Tenant for Life and him in Keverſion. So if Remainder - 

man for Life ſurrenders his Eftate to him in the Remainder or Reverſion in Fee. 


; demainder 5 Rep. 76. b. Paget's 
Caſe. — And F. N. B. 58. (C) m the new Notes (- } eyes, That Waſte does not lie till after the Death, 
or Surrender of the particular Eſtate, And 1 1». 54.4. (:) ſays, That where it is ſaid in the Regiſter, 


and in F. N. B. that Waſte does lie, it is ta be underſtood after the Death or Surrender of the mean 
Remainder. _ EE | BN | | 

But though he that has the Inheritance cannot have Action of Waſte, during the Life of the Remainder- 
man for Life; yet it was reſolved, That he may ſeize Timber Trees cut down by the Tenant for Life; 
and alſo that a Trover and Converſion would lie for all of them, though he never ſeized Parcel of them; 
for by the cutting them down, an abſolute Property is veſted in the Plaintiff, unleſs they had been cut down 
for Reparations, and ſo employed in convenient Time. A. 81, 82. c. Udall v. Udall. — And Roll was of 
Opinion, that an Action of Lrover would lie for the Reverſioner againſt Tenant in Tail, after Poſſibility 
of Iſſue extinct; and he declared he was himſelf of that Opinion, becauſe he had only an Impunity if 
he committed Waſte, but no Intereſt in the Trees. — P. 10 Rep. 44. b. Jenning's Cale. W 


2 Noll. 557. But if there be Leſſee for Life, the Remainder for Life, after the Death 
gainſt Leſſee for Waſte committed 


829. of the Remainder, Action of Waſte lies a 
Contra 50 E. during the Continuance of the Remainder. 


So where a Leaſe was made for Years, Remainder for Life, the Remainder in Fee; and Leſſee for Years does 


Waſte ; and then the Leſſee for Life in Remainder dies. 'The Remainder in Fee ſhall have Waſte. for 
Waſte done during the mean Remainder for Life. Mo. 18. pl. 64. 4non”. | ; 


2 Roll. Abr. Likewiſe, if a Feme, Leſſee for Life, marries, and after Leſſor confirms 
1 57 3 the Eſtate of the Baron to have for his Life; by which the "4 | 15 a 
8 238 Reverſion for Life; yet if Waſte be committed after, the Action lies 


the Baron againſt Baron and Feme, and this Reverſion is not any impediment. 
himſelf did 


the Waſte and the Wrong, and therefore ſhall not excuſe himſelf for doing the Waſte, i 
himſelf has the en | * | We himſelf * doing the Waſte, in Reſpect that he 


I 


— — 


Of Waſte, | 481 


If Leſſee for Life, and for a Year after, commits Waſte, Action of 2 Rell 4. 
Waſte lies againſt him. 5 829. 


| | A Deſendant 
pleaded that the Leaſe was to him, his Heirs, and Afigns for Life, and a Year after, and demanded judgment 


of the Writ. But Thorp ſaid, That in this Caſe the Ylaintiff could not have other Writ than what he had, 


and that Defendant might ſave his Eſtate by Proteſtation ; and ſo he did, and pleaded u! Waſte done. 
Br. Waſte, pl. 101. 


If a Man leaſes for Life, and after grants the Reverſion for Years, and 


[nfl. 84. a. 
after Leſſee for Life commits Waſte, no Action of Waſte lies againſt him 3 


For he him— 


during the Term for Years. ſelf has grant- 


| | | ed away the 
Reverſion, in Reſpe& whereof he is to maintain the Action. I. 1bid. and 273. a. 


But if a Man leaſes for Life or for Years, and after grants a Leaſe to | Inft. 54. 4. 


commence after the End of the firſt Eſtate, Action lies againſt the firſt 
Leſſee, notwithſtanding this future Intereſt : And the Term ſhall be ſa— 
ved in this Caſe. | | 
If there be a Feoffee of Land upon Condition, and the Feoffor enters, and Perk. S. 95. 
does Treſpaſs, and afterwards the Condition is broken, and the Feoffor en!ers, 
yet the Feoffee ſhall have an Action of Treſpaſs againſt the Feoffor, not- 
withſtanding that he hath not the Land wherein the Treſpaſs was 
done, | 5 a ; 
Where a Leaſe is made to the Huſband and Wife for Life or Years, F. N. B. 59. 
there the Wife ſhall not be puniſhed after the Death of her Huſband for (V. 
Waſte done by the Huſband. 
If a Man leaſes 1% A. during the Life of B. the Remainder to him du- 
ring the Life of C. if he commits Waſte, an Action of Waſte ſhall lie 
againſt him. „ e 8 


1 Inl. 299. b. 
So if a Leaſe 
be made to . 


| | | | EE for his Life, 
the Remainder to A. for the Life of B. if 4. does Wale, an Ad ion of Waſte doth lie againſt 


Wrong-doer hath both the Eſtates in him; and of that Opinion was Sir James Dyer, Ch. J. 2 Lit. 30 f. 


But if there be a Leaſe fer Years or Life, Remainder to a Baron ant! Feme 
in ſpecial Tail, and Leſſee does Waſte, and the Feme dies without Iſſue. 
Baron ſhall not maintain any Action upon the Statute. | 


mz: Mo. 48. l. 
1 he 64. Ann. 
But Brown 


| | | ſaid, That if 
the Remainder be limited over to the Baron and his Heirs, and the Feme dies after the Waſte done, the Baron 


(as he apprehends) ſhall have Action for this Waſte done in the Life of his Feme, becauſe the Eſtate of 
Tenant in Tail after Pollibility is Crowned in the Inheritance. But Oyer denied it, Id. Bid. 


If Leſſor covenants with Leſſee not to bring Aion of Waſte during {wo Me. 18. 5. 
Years againft him, and after, during the two Years, Leſſee does Waſte ; 64. Anon. 
Leſſor may, after the Expiration of the two Years, bring Action of Waſte 5 ap 
for the Wafte done within the two Years; for the Covenant is no Diſpen- ahh ch ee 
ſation as to the Waſte, as it was ſaid, but only with his Complaint during for two Years 
the two Years. | diſpunifpable 


| | CL IE | of Waſte, for 
there he has diſpenſed with the Waſte, and not with the Action only. IA. bid. Auen“. 


If Leſſee for Life without Impeachment of Waſte, and Reverſioner, join in Me. 72. pl. 
a Leaſe for Years, Leſſee is diſpuniſhable of Waſte during the Life of 4 5 
the Tenant for Life, but after his Death he is puniſhable ; for, as Dyer 2 1 
and Brown ſaid, though at firſt it ſhould be ſaid to be the Leaſe of Te- 
nant for Life, and the Confirmation of him in Reverſion, yet by ſuch 


Death it is altered into another Nature, and ſhall be ſaid the Leaſe of him 
in Reverſion. ; 


Vol. V. 6 G | A. ſeized 


him ; for the 


482 | nes | Ok Waſte, 


Si. Jogi. A, ſeized in Fee makes Leaſe for Years, and afterwards conveys the 


pl-2. My ": Reverſion to the Uſe of himſelf for Life, without Impeachment of Waſte, 
eg . © Remainder in Fee; Leſſee for Years commits Waſte; he ſhall not have 


S C. but chat is the Privilege to be diſpuniſhed of Waſte; but after the Death of him in 
only upon the Reverſion for Life he ſhall be puniſhed. 

Point of a 

Leaſe for Years to 4. Remainder for Life without Impeachment of Waſte to B. Remainder in Tail to C. but 
ſaying nothing of the Conveyance ſubſequent to the Leaſe for Years. The Court held, that the Pla intiff 
ſhould recover; for though in the Life of B. the Termor by his Aﬀent might have committed Waſte, and 
he had not been puniſhable afterwards, yet when he is dead he that committed the Waſte has done it to the 
Diſheriſon of him in Remainder, and it is all one as if it had been done after the Death of Tenant for Life, 


— 


Br. Waſte, pl. It was agreed. that the Heir ſhall not have Action of Waſte, of Waſte 
76. in Time of his Father, but in his own Time, and Iſſue was taken ac- 
cordingly. as | 


(80 Ok the Pꝛotels and Proceedings in Actions 


ok Waſte, 


If che Defen- F HE 13 E. 1. c. 14. Enacts, That of all Manner of Waſte done to the 
dant be re- Damage of any Perſon, there ſhall from henceforth be no Writ of Pro. 


— pad hibition awarded, but a Writ of Summons, ſo that he of whom Complaint is, 


adventure he hall anſwer for Waſte done at any Time. Aud if he come not after the Sum- 
was never mons, he ſhall be attached, and after the Attachment he ſhall be diftrained. 
ſummoned | 5 | TIES | | | | 
nor any other Writ ſerved whereby he might have Notice, yet a Writ of Enquiry of Waſte ſhall be awarded 
by this Branch of the Statute, for here it is not ſpecified, that Iſſues ſhould be returned, &c. but generally, 
and by the Writ, the Waſte ſhall be inquired of by the Oath of twelve Men, where the Defendant or any 
for him may attend if he will, and the Jurors may find againſt the Plaintiff. 2 If. 389. 


| *[fthe Defen- And if be come not aſter the Diſtreſs *, the Sheriff ſhall be commanded + that in 


dant appears proper Perſon he ſhall take with him twelve, SC. and ſhall go to the Place waſted. 


upon the Di- | 
fieſs, and pleads, and after makes default, the Plaintiff ſhall not by this Branch have a Writ to Enquire of 
the Waſte, becauſe it is out of the Words and Purview of this Act. 2 2% 390. | 

| + Here are three Things to be obſerved, firſt, That the Sheriff ougit to go in proper Perſon, for that 
though in Rei weritate he is no Judge, yet this Writ is in Nature of a Commiſſion unto him, and he is in 
loco judicis, and therefore he ought to go i propria Perſona. Secondly, Where ſome have holden that the 
Sheriff may inquire upon this Writ, by Oath of ſix or eight Perſons, it appears that there ought not to be 
under twelve, for the Words of this Branch are Mumptis ſecum twelve. Yet this is but an Inqueſt of Office, 
for it is taken ſans miſe des Parties, that is, without ar y Iſſue joined, Thirdly, Ihe Sberiff mull go ad Lo- 
cum Vaſtatum together with the Jurors, and view the ſame, for fa cadunt potius ſub Viſu quam ſub Auditu. 
2 Iiſt. 390. | 


It was agreed by the whole Court, that if fix of the Jury are examined upon a Yeire dire, if they have 


| ſeen the Place waſted that it is ſufficient, and the reſt of he Jury need not be examined upon a Vaire dire 
but only to the Principal. Godb. 209. pl. 298. Gage v. Smith, | | 8 


If the Waſte And ſhall inquire cf the Waſte done, and ſpall return an Inqueſt, and after 


be aſſigned in the Inqueſt returned they ſhall paſs unto Judgment, like as it is contained in 


divers Towns, the Statute of Gloucæſter. 
the Sheriff 


and the Jurors muſt view all the Places waſted in every of the Towns, but he may inquire thereof in any 


one of the Towns, and this Copulative doth ſo knit the Words together, as he cannot inquire in a foreign 
Town. 2 If. 390. | | | 


Compl. Aitor- The Proceſs incident to Action of Waſte, is, firſt a Writ of Summons 


"Wo 5 5% made by the Curſitor of the County where the Land lies, and on the Re- 
58,259. | 
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turn of this Writ the Defendant may eſſoin, and the Plaintiff. adjourn, 
ce. Then a Pone is to be made out by the Filizer of the County, on 
the Return of which, a Diſtringas Iſſues for the Defendant to appear; and 

upon his Appearance the Plaintiff declares, and the Defendant pleads, G&c. 

Or if the Defendant makes Default, a Writ of Inquiry goes to the Sheriff, 

to inquire by the Oath of twelve Jurors, what Damage the Plaintiff hath | | 

ſuſtained, and then the Party hath Judgment to recover the treble of it: | | | 

alſo after Judgment entered, a Writ of Seifin is awarded to the Sheriff to Wi. | 

give Poſſeſſion to the Plaintiff of the Place waſted. - 40 

In Waſte againſt two, by the Biſhop, of Exheredationem Ecclefie, and Br. Waſte, pl. |  » 


Proceſs continued till the grand Diſtreſs returned, one came and the other 99. | 1 
made default, and he who appeared was compelled to anſwer alone, for the | ny 
Proceſs is determined againſt the other. Is : | I 
In an Action of Walte the Jurors ſhall have a View of the Place % , , 10 
waſted, Sc. as an Incident to the Action of Waſte, for in the Action at 22. P. 491. | - RY 


the Common Law, the Juror ſhould have had the View, It was agreed 1 
_ | | | by the whole 14 
Court, if the Jury be ſworn that they knew the Place, it is ſufficient, altho' they be not ſworn that they ſaw | 1 

it, and although that the Place waſted be ſhewed to the Jury by the Plaintiff's Servants, yet if it be by the Com- {i if 
mandment of the Sheriff, it is as ſufficient as if the ſame had been ſhewed unto them by the Sheriff himſelf, | by q jt 

Godb. 209. pl. 289. Gage v. Smith, | | & | 1 


Though the View in Action of Waſte was not returned on the Pro- 2 Saund. 254. 
ceſs on which the firſt Jurors appeared, and were ſworn, and tried the Cen v. Cle. 
Iſſue, yet it was reſolved to be good enough, becauſe although the Ju- | 
rors ought to have the View, yet it was not neceſſary for the Officer to | | ml 
return it; but the Court on the Trial ought to examine the Matter, | 
whether the Jurors have had the View or not; for on the Trial ſix Ju- 
rors, at leaſt, ought to have had the View, or elſe the Jury ſhall not be 

taken. And a Day of Continuance was given Eo guod the Jurors had | 1 
not the View, and Interim videant, &c. and in an Aſſize the View of the | {14.8 
Jurors is requiſite, but it is never returned, for perhaps neither the She- 1 N 1 
Tiff nor the Officer knows whether the Jurors have had the View or not; | 1 
for the Words of the Writ are Et Interim wvideant, Sc. and not Et Taterim {FEM 
haberi fac? Viſum: So that the Jurors may view the Place waſted, when WW: 
the Officer is not preſent, and therefore the Officer is not obliged to re- —— 
turn the View; but it ought to be examined on the Trial, and the | 
Party may make his Challenge to the Jurors for that Cauſe, if fix of 
them at the leaſt have not had the View, and the Officer had re- : | 1 
turned that they had the View; yet if it appeared on the Trial, by Exa- e 
mination, that they had not the View, the return would be to no Pur- „ | 008 
poſe, nor conclude any of the Parties, Plaintiff or Defendant. Wh 

4 & 5 Anne, cap. 16. ſ. 8. Enacts, That in any Actions in any of her | 1 
Majeſty's Courts at Weſtminſter, where it ſhall appear to the Court that it — Wl. 
will be neceſſary that the Jurors ſhould have the View of the Place in | 0 
queſtion, the Courts may order ſpecial Writs of Diſtringas or Habeas | 
Corpora, by which the Sheriff or other Officer ſhall be commanded to 
have ſix out of the firſt twelve of the Jurors, or ſome greater Number, 
at the Place in queſtion, ſore convenient Time before the Trial, who ; 

7 ſhall have the Matters in queſtion ſhewn to them by two Perſons in the 5 "AN 
WM \Vrit named to be appointed by the Court. | „ ; 
If an Action of Waſte there ſhall be Summons and Severance for the , ;, .,.. 
Writ is ad Exberedationem, and the Action of Waſte is a Plea real. - 
a Ml A Plaintiff ſhall have Coſts in all Actions of Waſte, where the Da- 9,7. 8 & 9 
mages found do not exceed twenty Nobles, which he could not by the *, z. c. 11. 
Common Law. | 


8 0 . 5 K 5 Se lee 
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8 Before any Waſte is done, a Prohibition may be had, directed to the 2 Inft. 146. 
2 Sheriff not to permit it; or he in Remainder, Cc. may have an Injunc- 3006, 
Y | x | tion 1! Rep. 49. 
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Hobart's Rep. 
112. Sheate 
v. Oxenbridge. 


Id. Ibid. 


Flet. 79. 
Foſſam's Caſe. 


Lands, 
to ſee if Waſte is committed, c. | = 
Though the Eſtate be executed by the Statute of Uſes, yet there may be 4 
general Writ and ſpecial Count. 


If the Writ mentions that A. being ſeized of the Land fince 27 H. 8. ix. 
feoffed B. to Uſes, &c. and derives under it, though the Writ does not men- 
lion that the Feoffment was to B. in Fee, yet inaſmuch as the Uſe had been 
to make the Writs ſo ever ſince the Statute, it is to be allowed, though if it 
was not in Fee to B. but an eſtate for Life of B. it will paſs. But the De. 
claration upon it ought to alledge the Feoffment to be in Fee. 
A Man after the Statute of 27 H. 8. made a PFeoffment in Fee to the 
Uſe of himſelf for Term of his Life, and after his Deceaſe to the Uſe of J. 8. 


and his Heirs. The Feoffee does Waſte, and J. S. brought his Afion of 


Waſte. And now if his Writ ſhall be general or ſpecial was demurred in 
Judgment. And Hutton and the other Juſtices were clearly of opinion, 


_ that the Plaintiff ought io have a ſpecial Writ; and ſo it was adjudged 


Theloal's Dig. 
lib. 11. c. 5 2. 


7. 


Br. Waſte, 
pl. 2. 


F. N. B. 56. 
(J. 


Brownl. 238. 
Bedeil v. 
| Beatll, 


2 Inft. 305. 


afterwards, | | 
In Waſte againſt Feme on a Leaſe made to herſelf for Life, ſhe pleaded 
that the Leaſe was made to her and her Baron for their two Lives, and that 


after the Baron's Death no Waſte was done, and ſo did not plead to the Writ, 


but it was ſaid the Writ had been better if the Leaſe had been ſuppoſed to 
the Baron and Femme. . b | = 
In Waſte by the Feoffees in Uſe againſt the Leſſee for Years of Ceſ'y que Uſe, 
lies well, though no Form of Writ be thereof given in the Regiſter or 
& Statute. But quære the Form of this Writ; for it was cum W. & 
. fuerunt ſeiſiti ad uſum C. and did not ſay of what Eſtate ; and there- 
tore held 1 
In a Writ 


Dy levers V 
aſte, if the Premiſſes of the Writ recite Quod non liceat 


alicui facere vaſti in Domibus, Boſcis & Gardinis, and in the End of the 


Writ it is ſaid that the Defendant hath done Waſte in Lands, Houſes, 
Woods, Gardens, and exile of Men; ſo as there is more in the End of the 
Mrit than is in the Premiſſes, yet the Writ is good; and ſo if leſs be in the 
End of the Writ than is recited in the Premiſſes, yet the Writ is good; 
as if it had been recited Qued cum „ ſit, quod non liceat alicui facere 
vaſtum, Sc. in Terris, Domibus, Boſcis, & Gai dinis; and in the End it is 
recited Quod Defend* fecit vaſtum in Terris only, or in Beſcis only, or in 
Domibus only, yet the Writ is good. 

If Leaſe be made to Huſband and Wife for Life, and for twenty . Years 
after their Deaths, and the Wife dies and Waſte is committed, the Wife 
ſhall not be named in the Writ, nor the Term after her Death. 

Note, that the Action of Walte againſt the Guardian is general, Fecit 
vaſtum, Cc. de Terris, &c. quas habet vel habuit in Cuſtodia de hare- 
ditate prædict', which Writ doth extend as well to the Guardian in Socage 
as in Chivalry, ; „„ | 


1. In 


e 


1, In what Caſes the en (hall be bzonght in the 
| | | | enet. 


2 Roll. r. 
829. 


| It ſhall be in 
the Tenet during the Term, becauſe in the Eye of the Law he is Tenant as to the Action of Waſte, and 


againſt him that was the Wrong-doer did the Action accrue, which he cannot avoid by his Aſſignment, and 
againſt him ſhall the treble Damage be recovered, and the Place veſted. And ſo it is of meſne Aſſignees; a 
| juſt Interpretation, that he that did the Wrong ſhould anſwer the ſame; and this is the Cauſe that ge- 
neral Non-tenure is no Plea in an Action of Waſte, but ſpecial Non-tenure may be pleaded as the granting 
over of his Eſtate, before which no Waſte was done. 2 fe. 302. | 
' In Waſte it is no Plea that the Defrndant had nothing in the Land, the Day of the Writ purchaſed; For if 
be does Waſte, and grants his Eflate over, yet Waſte lies againſt him; for the Grantee may ſay that no Waſte 
was done after the Grant made to him, and the other will incur no Miſchief if he has done no Watte ; for he 
may ſay, that ſuch a Day he granted over his Eſtate, before which Grant no Waite was done; per Finchden 
clearly, and the Action of Waſte was Quas tener, And yet Non-tenure is no Plea ; for by him Waſte is only 
Treſpaſs, and by recovering againſt him, the Grantee ſhall loſe the Place waſted ; for the Plaintiff bas 
elder Title than the Grantee. Br. Waſte, pl. 22. 5 | 8 


In Waſte Quas tenet ; the Defendant ſaid, that he had nothing the Day of the Writ purchaſed, nor ever after, 


If Leſſee for Life does Waſte, and grants bis Eſtate, yet Action of Waſte 
lies againſt him in the Tere. | 


ſay, that he held as long as the Term continued, and by this the Grantee who is no Party to the Writ, ſhall 
loſe the Place waſted. Br. Waſte, pl. 25. EN 


If a Guardian commits Waſte, and grants his Ward over, the Ward ſhall 2 I}. 30;. 
have Waſte, during the Infancy in the Teuet, againſt the firſt Guardian 9 8 
the ſaid Waſte. | | 


And if the Ward brings it againſt any during bis Nong hall be in Br. ape, N. 
the Tenet. 15 | 


was Guardian before the Writ purchaſed, be ſhall not be charged but for his own "Time, and every 
Guardian for bis own Time. Id. Ibid. e 3 5 | 


If a Leaſe for Life be made upon Condition that if the Leſſee do ſuch an Brownl. 239. 


Act, his Eſtate ſhall ceaſe, and he does commit ſuch an Act, the Writ Aen. 


ſhall be brought againſt the Leſſee i the Tenet, though his Eſtate is 
ended. | - 


If Feme Leſſee for Life grants her Eſtate over, and after marries, the Ac- 2 Rell, Abr. 
tion ſhall ſuppoſe that Tenent. 5 829. 


So if Leſſee for Life does Waſte, and after aliens, and Leſſor enters for the , x,y, 4, 


Forfeiture, the Writ ſhall be in the Tenet. bac. 
. : ; | B+. Waſte, 71. 
84. takes notice only of Leſſee for Vears, and which was the principal Point of the Caſe, and that in ſuch 


Caſe the Writ ſhall be in the Tznet ; but that in caſe of Leſſee pur autre Vie where Ceſty que Vie dies, it ſhall | 


be in the Tenuit. 


Action was brought for Waſte in Lands quas Tenet pro termino Annorum, Br. Waſte, pl. 
and counted that he leaſed to the Defendant, 10 H. 7. for Term of one Year, 95: | 
| : | But where a 
to commence at Eaſter next after, to continue for one Year, ard. ſo the next Year, 
and ſo from Year to Year as long as the Parties pleaſed, by Virine of which Yar, aud 
Poſſeſſion, &c. he occupied by the Space of twenty-four Years, and aſſigned the brings Writ 
Waſte certain, &c, The Defendant pleaded no Waſte done, and found for the qua, Tract of 


Plaintiff, And the Action was brought Anno 14 H. 8. And the Court held Wee. 


utes ; de : and the Term 
that the Count abated the Writ; for where it is Tenet, and is thirty Years after en pired pending 


the making, and counts of twenty-four Years, this is a Determination of the = WWrit, yet 
- | : | this Writ 54. 

| | | Tenct is good, quod Cur. concefſit, Id. Ibia. 
Vor. V. 6 H Leaſe 


Judgment of the Writ, and held no Plea; for if Man does Waſte, and grants his Eſtate over, the Wrir hat 


33. | 
And yet if he 


Man ea ſes for 


— 
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8 3 ; Of waſte. 


Leaſe a long Time before the Writ purchaſed, and therefore ſhall be 
Tenuit, and not Tenet, 
2 Roll. Alr. If a Leſſor bring Waſte, the Writ ſhall be quod fecit vaſtum, &c. in Ter- 
5 8 ris which he holds of him. 


1. Bid. But if he in the Remainder brings Action of Waſte, the Writ ſhall not 
| be, which he holds of him, becauſe he does not hold of him. 
Ia. lid. So if ſuch Remainder efcheats, and the Lord bring the Action of Waſte, 


-* Waſte, pl. the Writ ſhall not be, which he holds of him. 
Ao. 72. fl. If the Father leaſes for Life and dies, and afterwards bis Heir confirms the 


196. in Nadi. Fate of the Leſſee for his Life, he ſhall have Action of Waſte, quas 


. s Caſe. Tenet of his Demiſe; becauſe the firft Leaſe is determined by the confir- 


mation; per Dyer and Brown. 

1. Bid. If there are two Jointenants of Lands Ii mited to them and the Heirs of 
one, and they join in a Leafe for Years, and the Tenant for Life dies, the 
other ſhall have Aktion of Waſte of His Demiſe; per Dyer and Brown, 


2. In what Cafes ft hall be bzotght in the Tenuit 
2 Rell. Ar- There i is not any Writ in Chancery i in the Tenuit againſt Tenant for his 


| $30. own Life. But 
12. Ibid. It ſhall be brought f in the Tenuit againſt Leſſee for Tea ears offer the Term 
_ paſſed. 
Ii. id. 4 . if it de no. brought in the T enuit, yet if there are any Wards i in the 


Writ which imply that it is paſt, i is good, as Quas ei dimiſit. 


1a. Bid. After the Death of Ceſty que Vie it Thall be brought 8 the Tenant pur 


Br. Waſte, pl. aul. Vie \ in the Tenn. 
47. cites 8. C. 


And per Perſey, if Leaſe be made to the Feme, Pr ſhe take Baron, who does. Wafte, and the Feme dies, Waſte 


againſt the Baron ſhall be guod Tenuit. 
+ Br. Waſte, pl. * S. P. For he may hold over che Term. 


> Roll. Air. If Tenant our auter Vie does Waſte, and aliens, and Leſſor enters for the 


exon Forfeiture, the Writ ſhall be againſt him in the Tenuit. 
Id. Ibid. Likewiſe, if Waſte be brought againſt a Guardian after full Ape of the 
Ward, the Writ ſhall be in the Tenuit. 
14. ihn Ss it ſhall be in the Teuuit, if it be brought after full Age againſt a 
Guardian for Waſte before Aſſignment over. 
Id. Ibid. If Feme Leſſee for Years does Waſte, and the Term incurs, and ſbe marries, 


the Writ ſhall be againſt Baron and Feme, and ſhall ſuppoſe that they 


tenuerunt. (Queere Ws, for it ſeems it ſhall be the Feme tenuit dum ſola 


fuit.) 


Ia. Did. If Feme Tenant pur auter Vie does Waſte, and Ceſty que Vie dies, and the 


Feme marries, the Writ ſhall be that the Feme tenuit. 


Br. Weſte, pl. If the Leſſee makes 4 Feaffment, and the Leſſor re-enter:, the Action of 


95. Waſte ſhall be in the Tenuit, becauſe the Leaſe is determined. And where 
he continues it, it ſhall be quas Tenet, Note the Diverſity. 
% Bid So if Tenant does Waſte, and then ſurrenders to his Leſſor, the Writ 


F. N. B. Go. ſhall be in the Tenuit, as ſome hold; but others hold it ſhould be in the 


(J) in the Tenet, whether he be Tenant for Life or Years. 
new Notes 
there (5) S. P. And if he in the Reverſion agrees 3 be ſhall not have an Action of Waſte i in the Te- 


nuit, for he cannot, by his own Act, alter the Form and Nature of his Action, from the Tenet to the Tenuiti; 


and he cannot plead, That before ſuch a Surrender no Waſte was done. 2 Inſt. 304. 


5 Rep. 12.3. Likewiſe, if Grantee 4 a Term upon Condition does Waſte, and after the 


Saunders's Grantor enters for Condition broken, Action of Waſte ſhall be maintain- 
Cale. able agaipſt the Grantee in the Teuuit. 


2 | Where 


an fo. «as tat F 


mw. Gees?  & on os anne 


2 Ok Waſte, 4.87 
| Where A, was Leſſee for Years and deviſed his Term to B. and wade C. 5 Rep. 12.6 
bis Executor, and died, and C. did Waſte, and aſſented to the Deviſe, In Seunder's 
this Caſe, though between the Executor and Deviſee, this has Relation, Caſe. 


and the Deviſee is in by the Deviſor, yet Action of Waſte ſhall be main- 
tainable againſt the Executors in the Tenuit. 


— » 


—_—_ 
— 


(L) Of the Pleadings in Action of Waſte, 


the Demiſe, and therefore fell: Or that the Houſe or Trees fell by 130. 
Wind or Tempeſt. | 1 | 

In Action of Waſte brought by the Leſſor againſt the Leſſee, the Leſ- 1 . 356. 4. 
ſee in reſpect of Privity cannot plead Riens en le Reverſion; but he muſt ; 
ſhew how and by what Means the Reverſion is deveſted out of him; but 
if the Grantee of a Reverſion brings an Action of Waſte, the Leſſee may 
plead generally, that he has nothing in the Reverſion. 


In an Action of Waſte by the Heir againſt his Father, upon a Gift to Br. Waſte, 2; 


the Father and Mother, and to the Heirs of the Mother; the "Tenant ſaid, 85 
that he diſcontinued to R. in the Life of the Feme, ab/que hoc that the 
Plaintiff had any Thing in the Reverſion, in the Right of his Wife the 
Day of the Writ purchaſed, or after, and the Plea was held double: And 

per Martin and others, Nothing in Reverſion only is a good Plea there. 
Contra where the Plaintiff counts of his own Leaſe, or of the Leaſe of his 
Anceſtor, But it is a good Plea in Waſte ex Aignalione, upon Grant of 
Reverſion to the Plaintiff, Note the Diverſity. 

And in Waſte againſt Tenant by the Curteſy, it is a good Plea that I. Bia, 
he diſcontinued in Fee to R. in the Life of the Feme, and after R. 
leaſed to him for his Life, ſaving the Reverſion, and ſo nothing in Re- 
verſion the Day of the Writ purchaſed, Cc. ” 
And where the Plaintiff counts of his own Leaſe, or of his Anceſtors, J 1314. 
the Tenant may ſay quod non dimiſit, and ſhew how the Heir has granted 
the Reverſion to another to whom he attorned, after which Attornment 


no Waſte done. 


In Waſte the Defendants ſaid as to the Grange, that the Moiety was Br. Waſte, pl, 
decayed before the Leaſe, and the other Moiety was uncovered by Tem- 69. for | 
peſt; and before the Defandant could repair it, the Plaintiff entered, 4% , the 


; | | 155 Entry is all 
and was ſeized the Day of the Writ purchaſed. Judgment / a; and the Matter, 


per Hank, the laſt Plea is double, the Tempeſt and the Entry > but Hull for the Tem- f 


contra. peſt is not 


Waſte, unleſs 


the Defendant permits the Timber to rot after the Tempeſt. Br. Double Plea, pi. 30. 


Where a Leaſe is upon a Condition, that if the Tenant ſuffers Waſte, 14. Bid. 
he may enter, there he cannot enter for uncovering by Tempeſt, unleſs 
he ſays that the Leſſee had ſufficient Time after to repair it, and did not. 
Per Hull clearly. 9 

In Waſte for permitting a Houſe to be uncovered, by which the Tim- Br. Waſte, pl. 
ber became rotten and corrupt. Defendant ſaid, that the day of the Writ 86. 
purchaſed, the Houſe was ſufficiently repaired; and the beſt Opinion was, 
that it is no Plea; for it is in a Manner double, the one that if Waſte 
was done it is amended; and the other, that there never was Waſte. 
But if he had ſaid, that after the Waſte, it was ſufficiently repaired, be- 
tore the Writ purchaſed, it ſeems to be a good Plea. Wa 

| Val 2 


IT is a good Plea in Waſte, that the Houſe was ruinous at the Time of Br. Waſte, pt. 
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both: For the here he counts of Sale, as here; 


K 


488 8 Ok waſte. 


Br. Negative, | Waſte in ten Aſhes, the Defendant ſaid, that the Plaintiff gave them 


&c. pl. 21. to R. C. and commanded the Defendant to cut and deliver them to the 


ſaid R. C. by which he did ſo. Judgment /i Adio; the Plaintiff ſaid, that 
he did not cut by his Command ; per Newton and Paſton, this is Negative 
Pregnant, by which he ſaid that he did not command him; quod nota, 


Br. Waſte, pl. Where a Leaſe is by Deed without. Impeachment of Waſte, or by 


7 x Grant to be diſcharged of_Waſte, all by one and the ſame Deed, te 
. Dar. . 


36. $.-C. Tenant may rebut, and plead in Bar by it, and ſhall not be driven to his 
And Brote Writ of Covenant; per Paſton. Brooke makes a Quzre, If he ſhall be 


ſays, it ſeems driven to Writ of Covenant, if it be granted by another Deed. 
to him, that | | 


if the Grant be by another Deed, it may well be pleaded in Bar alſo, 


2 Noll. Abr. If a Man leaſes Land to another fine Impedimento vaſti, it ſhall be a 
935. good Bar in an Action of Waſte; for thoſe Words (/ine Impedimento vaſti) 
Hy amount to as much as without Impeachment of Waſte. 55 
Id. Ieid. So if a Man leaſes the Manor of D. and all Lands and Tenements, Ce. 
Parcel of the ſaid Manor, to have the aforeſaid Manor, Lands, Woods, 
Sc. as Houſe-boot and Hay- boot, ine Impedimento vaſti for Years; this 
ſhall be a good Bar in Action of Waſte; for the Woods (/ine Impedi- 
mento vaſti) relate to all the Thipgs demiſed, and the expreſſing of Bouſe- 
| boot, Sc. is Surplus and void. e 555 
Br. Waſte, pl. Where the Defendant juſtifies the Waſte of cutting of Aſhes for Fire- 
89. boot, he ought to ſurmiſe, that there was no Underwoods upon the 
Land, c. And the ſame Law ſeems to be where he takes Beeches or 
other Trees which are Timber, by the beſt Opinion of the Court. 


44 B: 3: 44: If Leſſee does Waſte by cutting of Trees, and Leſſor carries them 


"crying away (admitting the Carrying away tortious, for there it is held, that he 
away by the 


Leſfor, is no ter in Bar of the Action; but he ſhall be put to his Treſpaſs. 
Excuſe of the = 


may have Treſpaſs for them againſt the Leſſor) yet this is not any Mat- 


Waſte, which the Leſſee was guilty of by the Abatement Br. Iafte, 5. 39. cites S. C. 


Bie. Waſte, pl. Waſte in a Houſe, and alſo in a Wood, by which he cut the Trees 


112. and fold them, &c. The Defendant as to the Houſe ſaid, that no Waſte 
In Waſte for 


Tees en and 2D? done; and to the Trees, that the Houſe was ruinous in Groundſels at 


ſold, the De- the Time of the Demiſe, by which he cut for Reparations, and put the 
fendant muſt Trees in the Groundſels; and per Cur, This is a good Plea: Where the 
anſwer to Plaintiff counts generally of cutting of Trees without more, but contra 
Sale is - a 188 tor there he ſhall anſwer to the Sale, 
verſable, and by Which Cateſby juſtified as above, abſque hoc that he ſold them, and good 
admit that he Reaſon; for the Writ of Waſte IS, Quod non liceat alicui vaſium, vendi- 


cuts and ſells tionem ſeu Deſtructionem facere in Terris, Domibus, Boſcis, &c. 
and buys them | | | 


again, and beſtows them upon the Repairs of the Houſe, yet the Tort which is ſuppoſed in the Sale is 
not anſwered per Montague. And Knightly ſeemed to be of the ſame Opinion; and he ought alſo to con- 
clude, that It js the ſame Waſte. 


D. 35.6. 36. a. pl. 33, 34. in Cafe of Mal. „ Spank. 
pl. 8. in Cale of Merwin v. Lydi. * | . 33, 34 ale of Malverer v. Spint, D. go. b. 


W Ne venda pas is no Plea, but Defendant mall juſtify as in the Plea 
Cho is}, above, abjque bocy that he ſold ; or ſhall ſay, no Waſte done generally. 


Br Waſte, pl. In Treſpaſs it was agreed, that Tenant for Years may cut Wood, but 
114 it was doubted of Tenant at Will; but it ſeems that as long at Tenant at 
Will is not countermanded, he may cut ſeaſonable Wood, Sc. Littleton 


ſaid, then he ought to ſay, they have uſed ſuch Cuſtom in the Country to 
a Underwood, for otherwiſe the Juſtification is not good. Quere 


Note, 


Note, Where Hedge-boot or Pale-boot are granted to be taken rea- Ny 23. Jer- 
ſonably, and where certain Loads or a certain Number of Trees are #5 v. Jertins+ 
granted annually for that Purpoſe, here it is not neceſſary to ſhew that the 
Fence is in decay; and note that for Fire-boot it is not neceſſary at the Time 
of cutting to ſhew the Neceſſity; fo for Reparation, for it is Reaſon and 
good Huſbandry to cut them in ſome convenient Time before-hand; be- 
cauſe that which is allowed certainly at ſome Years may not be ſufficient, 

It a Man leaſes a Houſe, and grants farther to Leſſee, that he may 17 F. z. . 
make his beſt Profit of it; this Grant ſhall not be any Bar in Action of S. C. cited vg. 
Waſte for abating of the Houſe z for the Grant ſhall be intended, that he 4% 37. in 


. . | . 1 {i 
ſhall make his beſt Profit according to the Law, without Tort and Dil- whe "a 
inheritance to the Leſſor. Dubilatur. | | Ul. 


So if the Leaſe be of a Wood, with Grant to make his beſt Profit of it, 17 E. 3. 7. 4. 
he cannot cut and ſell. Dubitatur. | 9285 | 

But if a Man leaſes Land, and grants farther to the Leſſee, that he ſhall 17 F. 3. 5.5, 
make his beſt Profit of the Mines of Stones, Coal, and Iron, open in the 5 for 
Land; this Grant ſhall be a good Bar in an Action of Waſte for digging „ 215 of Mi- 


b | 2? © neral L 
of Coals, Stone, and Iron, and ſelling : For the moſt Profit of them is to way Libs 

ſel}, and he can have little other Profit, | to dig, and 

| TEL „ | make his Pro- 
fit of the Mine, digged for Mine, and ſold the Gravel coming off it; this is no Waſte, if the firſt Act of 
Ugging be not Waſte: For the Sale is not Waſte, that being a ſubſequent Act. Adjudged Gods. 28. pl. 37. 
27 E, » iD, Anon. | | | 


mainder. 28. 
ä | | He ſhall ſhew 
the Deed, if it be demanded by the Tenant. But per Finch, he need not ſhew it till then. Br. Monſtrans, pl. 15. 


In Waſte againſt Tenant for Years of the Leaſe of the Plaintiff him- Thelbal”s Dig. 
ſelf, the Defendant pleaded that the Plaintiff Nil habuit in Tenementis but . 11. c. 


Jointly with his Wife in Tail, Sc. and held a good Plea 44 

So in Waſte againſt Baron and Feme, on a Leaſe to them both made 73.127; Dig. 
by the Plaintiff's Father, the Tenants pleaded, that the Plaintiff's Fa- 5. 11. cap. 
ther ne leſſa pas to them, Modo & Forma, &c. and held a good Plea, 52: . 25. 
But in Waſte againſt Tenant in Dower, ſhe pleaded a Grant mide to her Br. aj, pl. 
by the Heir, to hold without Impeachment of Waſte, and averred that 76. 
he had Aſſets by Deſcent; and the Opinion was, that it is no Plea: For 
the Statute of Glouceſter ſpeaks of Warranty with Aſſets to bar the Tail, 
and not of Grant with Aſſets. | | 

In Action of Waſte againſt Tenant in Dower, it is a good Bar, that the 9 E. z. 33. 
Baron who was the Anceſtor of the Plaintiff, aliened to B. who aſſigned 
to her her Dower, and ſo the Reverſion is in him, and not in the 
- Plaintiff, OE | | 

In Waſte againſt Tenant by the Curteſy, or in Dower, they may ſay, 3 
that the Plaintiff granted the Reverſion to M. N. to whom they at- „ 45. 225 
torned. | | If the Heir 

| | | . : | | | granted away 

the Reverſion, and Tenant attorned, the Action failed at Common Law. 2 It. 300. 


In Waſte, the Plaintiff counted upon a Leaſe for Years, by him made Br. Negativa, 
to the Defendant, and that he did Waſte: And the Defendant was not &* l. 7. 
ſuffered to ſay, that he did not leaſe for Term of Years, but that he did 
not leaſe Modo & Forma, Sc. for if he leaſes for Life or in Fee, the De- 
fendant may plead it, and traverſe the count, Ec. 5 

In Waſte againſt A. for Tenements, which he held of the Leaſe of E. who Br. Waſte, pl. 
held them for Term of Life of the Leaſe of his Father; the Defendant 35: 


Vol. V. | 61 ſaid, - 2 


In Waſte by him in Remainder, he ought to ſhew the Deed of Re- Br. ape, pl. 
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both: For the here he counts of Sale, as here; for there he 


1.4. 


Br. Negative, Waſte in ten Aſhes, the Defendant ſaid, that the Plaintiff gave chem 

&c. pl. 21. to R. C. and commanded the Defendant: to cut and deliver them to the 
ſaid R. C. by which he did ſo. Judgment / Aio; the Plaintiff ſaid, that 
he did not cut by his Command ; per Newton and Paſton, this is Negative 
Pregnant, by which he ſaid that he did not command him; quod nota. 


Br. Waſte, fl. Where a Leaſe is by Deed without Impeachment of Waſte, or b 


89. Grant to be diſcharged of Waſte, all by one and the ſame Deed, the 
15 ** tl. Fenant may rebut, and plead in Bar by it, and ſhall not be driven to his 


And Bret, Writ of Covenant; per Paſton. Brocke makes a Quzre, If he ſhall be 


ſays, it ſeems driven to Writ of Covenant, if it be granted by another Deed. 
to him, that | 


if the Grant be by another Deed, it may well be pleaded in Bar allo, 


2 Roll. Abr. If a Man leaſcs Land to another fine Impedimento vaſti, it ſhall be a 
835. good Bar in an Action of Waſte; for thoſe Words (/ine Impedimento vaſti) 
amount to as much as without Impeachment of Waſte. 45 

1a. Ibid. So if a Man leaſes the Manor of D. and all Lands and Tenements, e. 
| Parcel of the ſaid Manor, to have the aforeſaid Manor, Lands, Woods, 
Sc. as Houſe-boot and Hay-boot, /ine Impedimento vaſti for Years; this 
| ſhall be a good Bar in Action of Waſte; for the Woods (/ine Impedi- 


mento vaſti) relate to all the Things demiſed, and the expreſſing of Nouſe- 
boot, Sc. is Surplus and void. | 


: Br. Waſte, pt. Where the Defendant juſtifies the Waſte of cutting of Aſhes for Fire- 


89. boot, he ought to ſurmiſe, that there was no Underwoods upon the 


Land, Sc. And the ſame Law ſeems to be where he takes Beeches or 
other Trees which are Timber, by the beſt Opinion of the Court. 


44 3 If Leſſee does Waſte by cutting of Trees, and Leſſor carries them 


eurring them A ay (admitting the Carrying away tortious, for there it is held, that he 
meld by the may have Treſpaſs for them againſt the Leſſor) yet this is not any Mat- 


Leſſor, is no ter in Bar of the Action; but he ſhall be put to his Treſpaſs. 
Excuſe of the TT. | | | | 


Waſte, which the Leſſee was guilty of by the Abatement Br. Waſte, pl. 39. Cites S. C. 


Br Waſte, pl. Waſte in a Houſe, and alſo in a Wood, by which he cut the Trees 


ts. and ſold them, &c. The Defendant as to the Houſe ſaid, that no Waſte 
_ na was done and to the Trees, that the Houſe was ruinous in Groundſels at 


| ſold, the De- the Time of the Demiſe, by which he cut for Reparations, and put the 


fendant muſt Trees in the Groundſels; and per Cur, This is a good Plea: Where the 
anſwer to Plaintiff counts generally of cutting of Trees without more, but contra 
Sale is trk- . 1 2 ſhall anſwer to the Sale, 
vellable, and by which Cateſby juſtified as above, abſque hoc that he ſold them, and good 
admit that he Reaſon ; for the Writ of Waſte is, Quod non liceat alicui vaſtum, vendi- 


cuts and ſells tionem ſeu Deſtructionem facere in Terris, Domibus, Boſcis, &c. 
and buys them | | | | 
again, and beſtows them upon the Repairs of the 


Houſe, yet the Tort which is ſuppoſed in the Sale i 
not anſwered ; per Montague. And Knis 


| 2htly ſeemed to be of the ſame Opinion; and he ought alſo to con- 
| elude, that It is the ſame Waſte, D. 35. 


b. 36. 4. pl. 33, 34. in Caſe of Malverer v. Spink, D. qo. b. 
pl. 8. in Caſe of Merwin v. Lyds. | | = Pen 99. 


Br. Waſte, pl. Ne venda pas is no Plea, but Defendant ſhall juſtify as in the Plea 
HE 1 above, ab/que hoc, that he ſold; or ſhall ſay, no Waſte done generally. 


Br Waſte, pi. In Treſpaſs it was agreed, that Tenant for Years may cut Wood, but 
it was doubted of Tenant at Will; but it ſeems that as long at Tenant at 

Will is not countermanded, he may cut ſeaſonable Wood, Sc. Littleton 
aid, then he ought to ſay, they have uſed ſuch Cuſtom in the Country to 


2 Underwood, for otherwiſe the Juſtification is not good. Quere 
inde. 5 N 


Note, 


> — * „ Rnd 


Ok Waſte, 489 
be Note, Where Hedge-boot or Pale-boot are granted to be taken rea- Ney 23. Jen. 
ſonably, and where certain Loads or a certain Number of Trees are % v. Jen bins. 


granted annually for that: Purpoſe, here it is not neceſſary to ſhew that the 
Fence is in decay ; and note that for Fire-boot it is not neceſſary at the Time 


of cutting to ſhew the Neceſſity ; ſo for Reparation, for it is Reaſon and 


good Huſbandry to cut them in ſome convenient Time before-hand; be- 
cauſe that which is allowed certainly at ſome Years may not be ſufficient, 

It a Man leaſes a Houſe, and grants farther to Leſſee, that he may 17 F. z. 5. 
make his beſt Profit of it; this Grant ſhall not be any Bar in Action of 8. C. cited n. 
Waſte for abating of the Houſe; for the Grant ſhall be intended, that he ya 4 4 
ſhall make his beſt Profit according to the Law, without Tort and Diſ- Hav. 


inheritance to the Leſſor. Dubilatur. | LY. 


So if the Leaſe be of a Wood, with Grant to make his beſt Profit of it, 17 E. 3.7.6. 
he cannot cut and ſell. Dubitatur. | | 
But if a Man leaſes Land, and grants farther to the Leſſee, that he ſhall 17 F. 3. 5. 5. 


make his beſt Profit of the Mines of Stones, Coal, and Iron, open in the [elle for 


Land; this Grant ſhall be a good Bar in an Action of Waſte for digging Years of Mi- 


: | 2 © neral Land 
of Coals, Stone, and Iron, and ſelling : For the moſt Profit of them 1s to woody Liberty 
ſel}, and he can have little other Profit. e to dig, and 

EEE | | 7 | make his Pro- 
fit of the Mine, digged for Mine, and ſold the Gravel coming off it; this is no Waſte, if the firſt Act of 
digging be not Walte: For the Sale is not Waſte, that being a ſubſequent Act. Adjudged Gods. 28. l. 37. 
27 E. C. B. Anon. | | | ; 


In Waſte by him in Remainder, he ought to ſhew the Decd of Re- Ir, wars, „, 
mainder. RT f | 28. 
He ſhall ſhew 


the Deed, if it be demanded by the Tenant. But per Finch, he need not ſhew it till then. Br. Monſtrans, pl. 15. 


In Waſte againſt Tenant for Years of the Leaſe of the Plaintiff him- Theloal's Dig. 


| ſelf, the Defendant pleaded that the Plaintiff Ni habuit in Tenementis but 1. 11. cap. 


Jointly with his Wife in Tail, Sc. and held a good Plea. N 

So in Waſte againſt Baron and Feme, on a Leaſe to them both made 74.47, Dig. 
by the Plaintiff's Father, the Tenants pleaded, that the Plaintiff's Fa- %. 11. cap. 
ther ne leſſa pas to them, Modo & Forma, Cc. and held a good Plea, 52. . 25. 
But in Waſte againſt Tenant in Dower, ſhe pleaded a Grant mide to her Br. aj, pl. 
by the Heir, to hold without Impeachment of Waſte, and averred that 76. 
he had Aſſets by Deſcent; and the Opinion was, that it is no Plea: For 
the Statute of Glouceſter ſpeaks of Warranty with Aſſets to bar the Tail, 


and not of Grant with Aſſets. 


In Action of Waſte againſt Tenant in Dower, it is a good Bar, that the 49 E. 3. 33. 
Baron who was the Anceſtor of the Plaintiff, aliened to B. who afligned 
to her her Dower, and ſo the Reverſion is in him, and not in the 
Plaintiff, . Ts | 1 

In Waſte againſt Tenant by the Curteſy, or in Dower, they may ſay, 
that the Plaintiff granted the Reverſion to M. N. to whom they at- „, 45 


torned. | | | If the Heir | 
| 3 | | | | : | granted away 
the Reverſion, and Tenant attorned, the Action failed at Common Law. 2 Ju. 300. 


In Waſte, the Plaintiff counted upon a Leaſe for Years, by him made Pr. Negativa, 
to the Defendant, and that he did Waſte: And the Defendant was not Cc. 7. 7. 


| ſuffered to ſay, that he did not leaſe for Term of Years, but that he did 
not leaſe Modo & Forma, Sc. for if he leaſes for Life or in Fee, the De- 


fendant may plead it, and traverſe the count, Sc. 


In Waſte againſt A. for Tenements, which he held of the Leaſe of E. who Br. Waft, pl. 


held them for Term of Life of the Leaſe of his Father; the Defendant 35: 


Vor. V. 6 1 ſaid, 7 
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Oav. 24. C. B. 


Cro. Eli. | 


490 Ot Waſte. 
* By, Nen. ſaid, that he had“ nothing in the Tenements the Day of the Writ pur. 
tenure, pl. 7. chaſed, nor ever after; but E. was and is Tenant: Judgment of the 

| Writ and non allocatur, upon which he ſaid, that E. was Tenant, the Day 
of the Writ purchaſed, abſque boc, that he ever any Thing had of the 
Leaſe of E. which was held a good Plea, and the other maintained his 
Writ; quod nota, and yet Nontenure is no Plea in Waſte ; but it ſeems that 

this amounts to that E. non dimiſit Modo & forma. Wo 
Br. Waſte, pl, Waſte was brought againſt Tenant for Life for digging Clay and Gravel, 
408. the Defendant juſtified, by Command of the Plaintiff; and the beſt Opinion 
The Leſſor was, that it is no Plea, for the Leſſor himſelf cannot juſtify to dig it, there. 
was ſeiſed in fore his Command is void; as if I command F. S. to kill my Father, 
hey bo a Which he does, I ſhall have Appeal: And in Formedon if Writ of Eſtrepe. 


not except the Ment is delivered to the Tenant, the Demandant cannot command him 
Gravel, and to cut the Trees, but Eſtrepement lies, for thoſe commands are void. 


ſo his Com- 


mand, during the Leaſe, is not good; and, by Town/hend, this Gravel is Part of the Inheritance, and he can. 
not grant his Inheritance, by Parol only without Deed. See the Tear Book, 2 H. 7. 14. 


Mo. 5 4. 4 But where V. brought Waſte againſt the Defendant, Tenant for Life, b 
158. War 


10 Reaſon of a Remainder to him limited by Uſe; and aſſigned the Waſte Pro- 
an X0r u. 


Dora ſternendo Horreum. The Defendant pleaded in Bar, that the great Timber 


of the ſaid Barn, at the Time of the Death of her Huſband, was ſo rot- 
ten, ©c. that it could not be repaired. This was taken to be a good Plea, 
and Iſſue taken upon the Matter. 


3 Le. 203. The Plaintiff made a Leaſe for Years to A. and before the Expiration | 
8 thereof he made another Leaſe of the ſame Lands to B. the Defendant, to 
orp v. 


 Wingfeld, begin preſently, and then brought Action of Waſte againſt him for Waſte 


done during the firſt Leaſe: The Court ſaid, that in ſuch Caſe it would 
not be ſafe for him to plead, No Waſte done, for it would be found againſt 
him, and if he ſhould plead the ſpecial Matter, as aforeſaid, viz. That the 
firſt Leaſe was in being at the Time of the Waſte done, after the Expira- 
tion whereof no Waſte was done: This would be good, if the ſecond Leaſe 
was not by Indenture, otherwiſe he will be eſtopped by the Indenture from 
ſhewing that the ſecond Leaſe had another Beginning than the Indenture 
purports, and then the Waſte will charge him. And if Detendant pleads the 
ſpecial Matter, the Plaintiff, by . his Replication, may eftop him to plead 
any other Beginning of the Term than the Letter of the Indenture pur- 
ports, and it will be no Departure becauſe it ſtrengthens the Declaration. 
2 Ancient Demeſne is no good Plea in an Action upon the Statute of 
Owen's Cale. GH ucefter, for it is only a perſonal Action, and the Statute is beneficial to 
the Commonwealth. | | 
7 2 Waſte for cutting down 300 Oaks; the Defendant pleaded as to 200 of 
399-7 1 them, that the Houſe leaſed was ruinous, Cc. and that he cut them down 
v. Stanfield. to repair the Houſes, and as to the Reſidue, that he felled and keeps 
them to employ about the Reparations Tempore opportuno. And all the 
Court, without Argument, held it no Plea: For if it ſhould be good, 
every Farmer might cut down all the Trees on his Farm, when there 
was no Manner of Occaſion to repair. 


1 ff. 30 5. B. If two bring an Action of Waſte, the Releaſe of © 
If the Action againſt the other. 
by two he | 


brought in the Tenuit, a Releaſe of the one is . Bar to both. But otherwiſe it is in the Tenet, for there 
the Releaſe of one doth not bar the other. I. bid. | . 


ne is a good Bar 


Br. Waſte, pt. If there be Tenant for Life, the Remainder over in Tail, and he in 
145. Remainder releaſes to the Tenant all his Right, this is a good Bar againſt the 
or if Tone Releaſor in a Writ of Waſte; and yet Fee nor Fee Tail does not paſs. 
In Fee releaies : 


to his Tenant for Life all his Right, yet he ſhall have Action of Waſte. —— So if Leſſee for Life does Waſte, 


and grants over his Eſtate, and Leſſor releaſes to the Grantee ; in an Action of Waſte againſt the Leſſee, he 


Jhall plead the Releaſe: And yet he has nothing in the Land. 1 rf. 269. b. —— And ſo in Waſte ſhall 


Tenant in Dower, or by the Curteſy, in the like Caſe, and the Vouchee and the Tenant in a Præcipe, after 
a Feoffment made, and fo in a Contra Formam Collationis, 14. ibid. ES 
| (M) Ok 


amount 10 the Value of the Damages, before the Age of the Heir of the ſame 


* 


Ok Maſte. 225 | 4 491 


* 


(M) Ok the Judgment in Actions of Taſte, 
and what ſhall be recovered thereby, 


TATUTE of Gloucefter, 6 E. 1.c. 5. Enacts, That he + which ſpall be | [fone Joia- | | | 
8 attainted of Waſte, ſhall leeſe * the Thing that be hath waſted: And 89 "Rl 
moreover ſhall recompence thrice ſo much as te Waſie ſhall be taxed at. both ſhall be | 4: 


attainted of | | \ 


me Waſte, c. 2 tif. 303. —— But treble Damages ſhall be recovered againſt him that did the Waſte only. 


2 Infl. 302. | 1 
1 Action of Waſte againſt a Leſſee for Life, for Waſte done in three Acres, the Defendant claims 
Fee: Whereupon Iſſue is joined. The Jury find againſt the Defendant, That he hath but an Eſtate for | Fi. 

Life: And inquired further of the Waſte, and found the Waſte done in one Acre only. The Plaintiff can- | 

not have Judgment for the whole Land, in Reſpect of the Forfeiture and treble Damages: For that Judg- 

ment is not according to this Act, that is to ſay, of the Place waſted, and treble: Damages in Reſpect of the 

Place waſted: Wherefore he had Judgment according to the Statute, of one Acre and treble Damages. 

2 bl. 305. | 
Fe the Common Law gave ſingle Damages againſt any, this Act gives treble, unleſs there be 

any ſpecial Proviſion made by this Act. 2 Ju. 306. | . 

This Statute does not bind the King. Per Cote Arg. Mo. 321. in Engleficla's Caſe. 


And for Waſte made in the Time of Wardſhip, it ſpall be done as is con- Ir the Gare 


tained in the Great Chartcr. | dian ſuffers a 


| | | | Stranger to 
cut down Timber Trees, or to proſtrate any of the Houſes, and according to his Name of Guardian doth 


not endeavour to keep and preſerve the Inheritance of the Ward in his Cuſtody and Keeping, nor to forbid 
and withſtand the Wrong-doer, this ſhall be taken in Law for his Conſent: For in this Caſe gui non prohibet 
quod prohibere poteſt afſentire videtur; and if ſuch Waſte and Deſtruction be done without the Knowledge of 
the Guardian, or with ſuch Number as he could not withſtand, then ought the Guardian to cauſe an Aſſiſe 
to be brought againſt ſuch Wrong-doers, by the Heir, wherein he ſhall recover the Freehold and the Da- 
mages for ſuch Wrong and Diſheriſon. So note a Diverſity between the Intereſt of a Guardian created by 
Law: For there in an Aſſiſe the Heir ſhall recover Damages; but otherwiſe it is in Caſe of a Leaſe for 
Years, which is the Leſſor's own Act. 2 J. 305. e 


And where it is contained in the Great Charter, that be which did Waſte The Commit? 
during the Cuſtody ſhall leeſe the Wardſbip; it is agreed that be ſhall recompenſe = or a Ward 
the Heir his Damages for the Waſte, if ſo be that the Wardſbip loſt do not = F 3 
dered Mar- 
riage to the 


fy | | OE Heir, and he 
refuſed, and married elſewhere. The Waſte is found by Office. The Queſtion was, Whether the Com- 


mittee may bring Forfeiture of Marriage. The Court upon Adviſement held, That the Committee by 
doing Waſte loſt only the Ward of the Land, and not of the Body, by the expreſs Words of this Statute, 
Dy. 25. 6. pl. 163. Anon". | | 


IWardjhip. 


Upon the Conſtruction of the Statute of Glouceſter, ſome Queſtion has 2 18. 327. 
been made, whether in this mixed Action the Place waſted is the princi- 
pal or the Damages: And in divers Reſpects the one is more principal 
than the other: For in Reſpect of the Antiquity againſt Tenant in Dower, 
and Tenant by the Curteſy, the Damages are the Principal; and therefore 1 
they ſhall be ſometimes preferred, viz. The Plaintiff to have Execution ” 7 
of the Damages before the Place waſted, but in Reſpect of the Quality, mr 


the Realty is ever preferred before the Perſonalty, and therefore in Waſte, 6 


it the Defendant confeſs the Action, the Plaintiff may have Judgment of 
the Land, and releaſe his Damages, which proves the Realty to be the 
Principal: for omne majus dignum trabit ad ſe minus. : : 5 

It two Coparceners leaſe Land for Life, and after Waſte committed F. &. B. 60. 
one dies; the Aunt and Niece muſt join in Action: And though the (&,. 
Niece ſhall recover no Damages, yet ſhe ſhall recover the Place waſted : 
And it ſeems they ſhall hold the ſame in Coparcenary. ; 


: 
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1 If. 54. 2. If Trees growing /par/im in a Cloſe are cut, in an Action of Waſte all 


S. P. Anon. 


Id. Bid. 
Time, it was the Hall. 


in Kitchen and Larder of a Caſtle, and all the Caſtle was recovered, becauſe a Caſtle is not dividable, and | 


20d LT Of Watte. 


Br. Va, pl. In Waſte at the N/ Prius Waſte was found in four Oaks in divers 
Parts in a Wood : And it was doubted if he ſhall recover the Wood or 


34 
e the Place waſted: And at laſt it was awarded, that he recover the Place 


Waſte in one Waſted, and his treble Damages. | 

Corner of the | | | 
Wood, he ſhall not loſe all the Wood, fer Fineux Ch. J. but only the Place waſted. Br. Waſte, pl. 96, 
—  — But if there are divers Plots of the Land in the Wood in divers Places; if the Termor does Waſte in 
the Wood, he ſhall loſe thoſe Plots, tho' he did not do Waſte in them; for thoſe are parcel of the Wood; 
And this ſeems to be where he has done Waſte in the Wood /þarfim & circunguague; and this was ſaid by Fi. 
neux in the Reading of Thecher. Ibid. | Te N „ 


Brownl. 240. the Cloſe ſhall be recovered. 
and the treble Value ſhall be levied by Fi. fa. &c. Id. Did. 


2 Nfl. 54: If Waſte be done in divers Rooms in a Houfe, the Rooms ſhall be re- 
covered in Action of Waſte, and not all the -Houſe. 
IA. Ibid. But if Waſte be done in a Houſe ſpar/m throughout the Houſe, all 
- the Houſe ſhall be recovered. | 
If Waſte be done in the Hall of the Houſe, yet all the Houſe fhall not 


In ancient be recovered, tho* ſome ſay, that the Houſe has its Denomination from 


holden b | . 
ſome, bf if the Hall was waſted, the whole Houſe ſhould be tecovered ; for that in thoſe Days the Hall 


was the Place of the greateſt Reſort and Uſe, inſomuch, that the whole Houſe was called by the Name of 
the Hall, as Dale Hall, &c. but the Purview of the Statute of Glonceſter is, that he ſhall loſe that Thing that 
he hath waſted. 2 It. 303, * | | 

Ney Attorney General, in Mr. At4ins's Reading held, that the 15 E. 3. Tit. Waſte, 8. That in Waſte of 
the Hall the Houſe ſhall be recovered, was good Law, contrary to the Opinion of 1 N. 54. 4. And 
he cited the Caſe of Lord Abergawenny v. Sir Richard Southawell, in an Action of Waſte, for Waſte done 


ſo adjudged. 11 Elix. See D. 272.6. Marg. pl. 33. 


2 Roll. Abr. Tf a Man brings an Action of Waſte, becauſe the Pales of a Park, which 

830. incompaſs the Park, were permitted to decay; but it is not averred that 
there were any Deer in the Park, or that thereby the Deer were diſperſed, 
and in this Action the Plaintiff recovers : he ſhall not recover all the Land 
which is compriſed within the Pale, but only the Place where the Pale 
ſtood. And the Court ſeemed to incline to it in Writ of Error upon ſuch 
Judgment in Bank, the Judgment being affirmed in the King's Bench to 
recover the Place waſted. 1 of beck 1 

Br. Wafte, fl. If a Man does Waſte, and grants his Eſtate over, yet upon Action 


33. brought againſt him, he ſhall loſe the Place waſted: And his grantee, who 


is not Party to it, ſhall loſe his Intereſt. And therefore it is a good Plea 
for the Grantee, that ſuch a Day he granted his Eſtate over, before which 
Grant no Waſte was done: And in Action againſt the Grantee it is a | 
good Plea, that J. N. granted it to him, after which Grant no Waſte F 


was done. | | 7 | | 
5 In Waſte by two upon a Leaſe for Term of Life, one was ſummoned MW © 
Br. Waſte, pl. and ſevered, and the other ſued forth, and aſſigned the Waſte in divers 
116. Things, as in cutting of Willows, and found for the Plaintiff, and WWF © 


Damages were taxed, and he had Judgment to recover the Moiety of 
the Damages, and the Moiety of the Place waſted, and as to the Wil- 
lows the Court adviſed. : 

If a Man does Walte in Hedge-rows which ſurround a Paſture, no- 
Br. Waſte, pl. thing ſhall be recovered but the Place waſted, viz. the Circuit of the 
136. Root and not the intire Paſture. _ Hs | | 

If the Tenant of one Houſe is Diſſeiſor of the next Houſe, and he pulls 
Vin. Air, V. down both, and builds them into one new one, Diſſeiſee ſhall recover all 
22. 509, the Houſe. 8 | 


When 


Of Waſte. 2 


When Waſte is brought in the Tenuit, Damages are only to be re- 6 44. 
covered. | 5 Blake's Cafe. 
If Leſſee for Years or Life grants a Rent out of the Land fo leaſed, Brownl. 238. 


and afterwards commits Waſte, if the Lord recovers the Place waſted, 4nor'. 
yet the Land ſhall be charged. | 


(N) In What Caſes in general Waſte may 
be reſtrained by Jnjuncton in Equity. 


F a Tenant for Life _ Woad on the Land, which is of fo poiſonous MSS. Ry. 
a Quality that it deſtroys the Principles of Vegetation, without an ex- Marguis of 
preſs Power in his Leaſe, where it is uſual to have ſuch Powers, it may u. Po- 


de confidered as Waſte, and the Court of Chancery may grant an In- Ys 


junction. RY 1 8 5 
i If there be Leſſee for Life, Remainder for Life, the Reverſion or. Re- Mer 564. 
mainder in Fee, and the Leſſee in Poſſeſſion Waſtes the Lands, though S. F. 


he is not puniſhable for Waſte by the * Common Law, by Reaſon of the | Vern, 23. 


mean Remainder for Life; yet he ſhall be reſtrained in, Chancery, for 3 tack. 
this is a particular Miſchief. . Leſſee is not 


2 3 unifhable by 
the Common Law, during the Continuanee of the Remainder, though after its Be þ he is. Vid- 
1 bf. 54. 2 . 311. | e FE 


But if ſuch Leſſee has in his Leaſe an expreſs Clauſe of without Im- ve. 23. 


 peachment of Waſte, he ſhall not be injoined in Equity. Although a 


Court of 


Equity will not aſſiſt a Forfeiture, yet the Tenant in Poſſeſſion ſhall be reſtrained in Equity from committing 


Waſte in all Caſes, in which Waſte is auer by Law; and for this Purpoſe an Injunction will be 
granted before the Bill is filed; alſo an Injunction will be granted to ſtay Waſte in Bebalf of an Infant in 
Ventre ſa Mere; Equity will likewiſe, (in ſome particular Caſes), reſtrain the Tenant from committing 
Waſte, where it is diſpuniſhable by Law, either by the Nature of his Eſtate, or by expreſs Grant of aui 


out Impeachment of Waſte; but where, by the Agreement of the Parties, the Leaſe is made without In 


peachment of Waſte, Equity will not reſtrain the Leſſee from cutting Timber, plowing, opening Mines, 
Fc. though ſach Leſſee ſhall be reſtrained from pulling down Houſes, defacing Seats, Oc. Hard. 96. 
1 Chan. Rep. 13, 14, 106, 116. 2 Vern. 392, 711. 18Sa/k. 161, 2 Chan. Ca. 32. 2 Chan. Rep. 94. 


If A. is Tenant-for Life, Remainder to B. for Life, Remainder to firſt 3 and 


and other Sons of B. in Tail Male, Remainder to B. in Tail, Cc. and B. Champneſs. 


(before the Birth of any Son) brings a Bill againſt A. to ſtay Waſte, and 1 E,. Co 
A. demurs to this Bill, becauſe the Plaintiff had no Right to the Trees, Abr. 400, 


and no one that had the Inheritance was Party; yet the Demurrer will be 


over-ruled, becauſe Waſte is to the Damage of the Publick, and B. is to 

take care of the Inheritance for his Children, if he has any, and has a 
particular Intereſt himſelf, in caſe he comes to the Eſtate. 

On a Motion for an Injunction to ſtay a Jointreſs, who was Tenant in I. 2:7. 
Tail after Poſſibility, &c. from committing Waſte ; it was urged, that ſhe (% and 
being Jointreſs within the 11th of H. 7. ought in Equity to be reſtrained 7 valey. 
trom cutting Timber, that being Part of the Inheritance, which, by the 

Statute, ſhe is reſtrained from aliening ; and the Court granted an Injunc- 

o_ againſt wilful Waſte in the Site of the Houſe, and pulling down 

ouſes. | 1 


Vol.. V. . 6 K But 
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* bid. 1 But where a Jointreſs, who had a Covenant that her Jointure ſhould be 
arew an 


2 of ſuch a yearly Value, which fell ſhort, though her Eſtate was not with- 
1 out Impeachment of Waſte; yet the Court would not prohibit her com- 
mitting Waſte, ſo far as to make up the Defe& of her Jointure. But, 

quere, if an Action of Waſte be brought againſs her, if Chancery will injoin 

the Action. 

It ſcems to be a general Principle, however, that — | 

2 Show, 69. Tenant in Tail, after Poſſibility, ſhall be reſtrained in Equity fro 


pl. 53. doing Waſte by Injunction, c. becauſe the Court will never fee a Man 
1 „ diſinherited; per Chance, Finch. And he took a Diverſity where a Man 


42 is not puniſhable for Waſte, and where he hath a Right to do Waſte; 
Tenant in and cited Uvedale's Caſe, 24 Car. 1. ruled by the Lord Roll, to warrant 
2 og ; that Diſtinction, 2 Shaw 69. pl. 53. Abrabal v. Bubb, 4 

2 was reſtrained from committing Waſte in pulling down Houſes, or cutting down Trees, 
which ſtood in Defence of the Houſe, and Fruit Trees in the Garden: But for ſome Turrets of Trees, 
which ſtood a Land's Length or two from the Court, would grant no Injunction, becauſe ſhe had by 


Law Power to commit Waſte :: And yet ſhe was nevertheleſs reſtrained in the Particulars aforeſaid, be. 
cauſe they ſeemed to be malicious. 2 Freem. 278, 279. pl. 349. | 1 | : 


2 Vern. 152. A, deviſed Lands, on which Timber was growing, to his Wife for 
22 „Life, Remainder to B. in Fee, paying ſeveral Legacies within a limited 
. Time, and in Default of Payment, the Remainder to C. he paying the 
Legacies; and on a Bill brought by B. the Court gave him Leave to cut 
_ Timber for the Payment of the Legacies, though it was oppoſed by the 
Tenant for Life and the Deviſee over, he making Satisfaction to the Wi- 
dow for breaking the Ground by Carriage, Waſte, Ce. 55 

2 Vern, 218. So where a Man created a Term for 500 Tears, in Truſt for himſelf 
Afiinewall v. and his Wife for Life, Remainder to Truſtees for Payment of Debts and 
Leigh & al. Annuities; and by Will deviſed the Reverſion thereof to A. for Life, 
without Impeachment of Waſte, Remainder to his firſt and other Sons in 
Tail Male, with Remainder over; and A. being in Want, the Court 
gave him Leave to cut down Timber to the Value of 500 1. though the 
Debts and Annuities were not paid; the Truſtees having no Power to 
ſell the Timber, the Debts being like to have. a long Continuance, and 

there being a great deal of decaying Timber on the Eſtate. | 


1 


Jn what Caſes Waſte may be reſtrained in Equity, notwith, 
- ftanding the Wozds without Impeachment of Waſte, be con 
JJC SHS Ron 1 tn port 


Plowd, 135. It is true that a Leaſe without Impeachment of Waſte, takes off all te- 
- __**  ftraint from the Tenant of doing it; and he may in ſuch Caſe pull up, or 
cut down Wood or Timber, or dig Mines, &c. at his Pleaſure, and not. 

be liable to any Action. 5 EY Gt 3 | ® 
11 Rep.82, But tho' the Tenant may Jet the Houſes be out of Repair, and cut down 
1 loft. 220. Trees, and convert them to his own Uſe; yet where a Tenant in Fee ſimple 
2 Inſt. 146. made a Leaſe for Years without Impeachment of Waſte, it was adjudged 
0 "0 15 3* that the Leſſor had till ſuch a Property, that if he cut and carried away 
3 OM the Trees, the Leſſee could only recover Damages in Action for the Treſ- 
paſs, and not for the Trees: Alſo it hath been held, that Tenant for Life, 

without Impeachment of Waſte, if he cuts down Trees, is only exempt from 

an Action of Waſte, &c. | | CE: 

Wood's Inft. And if the Words are, To bold without Impeachment of any Writ 0! 
574+ A&::n cf Waſte, the Leſſor may ſeize the Trees, if the Leſſee cuts them 
down, or bring Trover for them. - 


_ K thr. 
a 


In many Caſes, likewiſe, the Court of Chancery will reſtrain Waſte, 
though the Leaſe, &c. be made without Impeachment of Waſte. For 

The Clauſe of without Impeachment of Waſte, never was extended to al- 
low the very Deſtruction of the Eſtate itſelf, but only to excuſe for per- 
miſſive Waſte, and therefore ſuch a Clauſe would not give Leave to fell 
or cut down Trees ornamental or ſheltring of a Houſe, much leſs to de- 
ſtroy or demoliſh a Houſe itſelf. Thus —— 
A Bill was brought by Remainder-man to reſtrain Tenant for Life, MSS. Rep. in 
without Impeachment of Waſte, from cutting Timber in Weſtwood Park — Shag 
improper to be felled ; and Lord Chanc. granted the Injunction to reſtrain . 
the Defendant from cutting Timber, which ſerved for Shelter or Or— 


nament to the Houſe, or which grew in Lines, Avenues, or Ridings for 


Ornament, and alſo any other Timber in the Park, which was not of 
proper growth to be felled. — And his Lordſhip in this Caſe declared, 


that Courts of Equity had in this Reſpect eſtabliſhed Rules much more 


reſtrictive than thoſe of the Common Law; which gave Tenant for Life, 


without Impeachment of Waſte, as large a Power over the Timber, as 


Tenant in Fee ſimple, that Timber might be had for publick Uſe. Mow» 
Likewiſe, where A. upon his Marriage ſettled Lands to the Uſe of -- "Brides 
himſelf and M. his Wife, and the Heirs of their two Bodies; afterward v. 3444. 
A. died without Iſſue, M. married D. the Defendant, being then Tenant His Lordſhip 
in Tail after Poſſibility of Iſſue extinct: And M. and D. having felled ſaid, if there 
ſome Trees in a Grove that grew near, and was an Ornament to the e 
Manſion-Houſe, and having an Intention to fell the reſt; the Plaintiff, to Impeachment 
whom the Lands did belong in Remainder, brought his Bill to reſtrain M. of Waſte, and 
from felling thoſe Trees, and to have an Injunction to ſtay the commit- he goes to 


ting of Waſte, This Cauſe was referred, and if the Parties could not full dong the 


A f a Houſes, &c. 
agree, then to be ſet down again. But Lord Ch. Nottingham diſcovered do Walls 
his Inclination fortiter for granting an Injuntion. , | maliciouſly, 


" 4.» X * 


74 Th $904k 5% Bet; MILD T 7 4 this Court will 
reſtrain, although he hath expreſs Power by the Act of the Party to commit Waſte : for this Court will 
moderate the Exerciſe of that Power, and will reſtrain extravagant humourons Waſte, becauſe it is pro b9n0 
Publico to reſtrain it; and he ſaid he never knew an Injunction denied, to ſtay the pulling down of Houſes 
by Tenant for Life without Impeachment of Waſte, unleſs it were to Serjeant Peck in Lord Oxford's Caſe, 
and ſaid, he believed he ſhould never ſee this Court deny it again. 4b, 54. 4 


So where a Leaſe was made by a Biſhop for twenty-one Years, without 2 Freem. 5 5 


Impeachment of Waſte, of Land that, had many Trees upon it, and the 22 5 


Tenant cut down none of the Trees till about half a Year before the Ex- 9805 


piration of his Term, and then began to fell the Trees; the Court granted 
an Injunction. For though he might have felled Trees every Year from 
the Beginning of his Term, and then they would have been growing up 
again gradually, yer. it is unreaſonable that he ſhould let them grow till 


towards the End of his Term, and then ſweep them all away: For tho' 


he had Power to commit Waſte, yet this Court will model the Exerciſe 
of that Power. _ : OC „„ | 
So in the Caſe of Tenant for Life; Remainder to the firſt Son for 12. 14. 
Life, without Impeachment of Waſte, with Remainder over, the firſt Son, 
by the Leave of the Leſſee of Tenant for Life, comes upon the Land, 
and fells the Trees, although he could not in that Caſe be puniſhed by 
an Action of Waſte, yet he was injoined by this Court. 5 
Likewiſe, where 4. on the Marriage of his eldeſt Son, in Conſideration 2 Vern. 738, 


of 100001. Portion, ſettled (inter alia) Raby Caſtle on himſelf for Life, 739. 


without Impeachment of Waſte, Remainder to his Son for Life, and to his oak ; 
firſt and other Sons in Tail Male; afterwards, having taken ſome Diſplea- and Lord 
ſure to his Son, he got 200 Workmen together, and of a ſudden ſtripped Bernard. 
the Caſtle of the Lead, Iron, Glaſs, Doors, and Boards, Sc. to the Va- | 
lue of 3000 J. And the Court, on the Son's filing his Bill, granted an 


Injunction 
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Injunction to ſtay committing of Waſte in pulling down the Caſtle, and 
upon hearing the Cauſe, decreed not only the Injunction to continue, 
but that the Caſtle ſhould be repaired, and put in the ſame Condition it 
was in; and for that Purpoſe a Commiſſion was to Iſſue to aſcertain what 
ought to be repaired, and a Maſter to ſee it done at the Charge and Ex- 
pence of the Father, and the Son to have his Coſts. 
\ Þ. Williams Biſhop of London, in Edward the fixth's Time, made a long Leaſe, 
$27. Bihop of which there were about twenty Years to come, and the Leaſe was 
of Londen and made without Impeachment of Waſte , W. in whom by ſeveral mean Aſſign- 
bb. ments the Remainder of this Leaſe was veſted, articled with Brick-ma- 
ry LP kers, that they might dig and carry away the Soil of twenty Acres fx 
fore the Sta. Feet Deep, provided they did not dig above two Acres in the Year, and 


hn. 7 


tote of Glou- levelled thoſe Acres before they dug up others. The (now) Biſhop of 
cer, Waſte London having the Inheritance in Right of his Bifboprick, brought a Bill 


did not lie 


x * eithy 0 injoin the digging of the Ground for Brick; Lord Chanc. Parker di- 
6. Vears, ang rected, that V. might carry off the Brick he bad dug, but ordered an In- 
the being junction to ſtop further digging. 92 725 * 


uit bout Im- 


peachment of Waſte ſeems originally intended only to mean, that the Party ſhould not be puniſhable by that Sta- 


of an Houſe pulled down by Leſſee for Years /an; 
the Law to be otherwiſe, he would not ſhake it, much 
Jeſs carry it further, and that he took this Caſe, the Biſhop of Longer and Webb, to be within the Reaſon of 
Lord Barnard's Caſe; where as he was not permitted to deſtroy the Caſtle, to the Prejudice of the Remainder. 
Mao, ſo neither ſhall the Leſſee in the preſent Caſe deſtroy this Field againſt the Biſhop, who has the Rever- 
hon in Fee, to the Ruin of the Inheritance of the Church. Ibid. 528, 529. | | 


tute, and not to give a Property in the Trees or r 
Waſte; but he ſaid, that the Reſolutions having eſtabli 


1 
yur 


N. 


(0) What Relief may be given in Equity, in 
: _ _ Caſes of Waſte. + 


MSS. Rep. 


S. Rep. A Bill was brought to reſtrain Tenant in Dower from getting Peat; 
ee Lord Chancellor diſmiſſed it with Coſts, as it appeared to be vexa- 


; March tious; the Peart ſhe fold not being above the Value of 10d. But herein it was 
1742. ſaid, that Digging Peat is in many Places the ordinary Boot; and perhaps 
the only Fruit that can ariſe from the Land. They do not carry away 
the Soil, for they dig off the Turf, then take away the Peat, and lay the Turf 
down again: And Tenant for Life can no more dig Peat to ſell, than cut 
down Timber to fell ; and the Chancellor ſaid, if he was to give any Re- 
lief, he muſt direct an Iſſue; but that the Cauſe was of too frivolous a Na- 
ture to maintain the Expence. 


: Fern. 392. A Bill being brought to redeem a Mortgage, on the hearing, an Ac- 
Hanſon v. count was decreed, and 240/. reported due; to which Report the Plain- | 
Derry. tiff had taken Exceptions. The Cauſe thus ſtanding in Court, the Lord 
Keeper, on a Motion, and reading Affidavits, that the Defendant had burnt 
ſome of the Wainſcot and committed Waſte, ordered the Defendant to 
deliver up Poſſeſſion to the Plaintiff, who was a Pauper, giving Security to 
abide that Event of the Account. DN | Sg 
A. Tenant for Life, Remainder to Truſtees to preſerve, &c. Remainder | 
to C. the Plaintiff in Tail, Remainder over, with Power to 4. with Con- 
1). Lo ſent of Truſtees, to fell Timber, and the Money ariſing to be veſted in 
Lord Craven, Lands, Ec. to ſame Uſes, &c. A. felled Timber to the Value of 30007. 
| without Conſent of Truſtees, who never intermeddled, and A. had ſuf- 
fered ſome of the Houſes to go out of Repair. C. by Bill prayed an 
Account and Injunction. The Maſter of the Rolls ſaid, that the Timber 


1 might 


MISS, Rep. 


might be conſidered under two Denominations, to wit, ſuch as was thriving 

and not fit to be felled ; and ſuch as was unthriving, and what a prudent 

Man and a good Huſband would fell, Sc. and ordered the Maſter to take an 
Account, &c. And the Value of the former, which was Waſte, and therefore 

belongs to the Plaintiff, who is next in Remainder of the Inheritance, is | 
to go to the Plaintiff, and the Value of the other is to be laid out ac- wn 
cording to the Settlement, &c. But as to Repairs the Court never in- | 
terpoſes in Caſe of Permiſſive Waſte, either to prohibit or give Satisfaction, 

as it does in Caſe of Wilful Waſte; and where the Court have Juriſdic— 10 
tion of the Principal, viz. the prohibiting, it does in Conſequence give TO. = 
Relief for Waſte done, either by Way of Account, as for Timber felled, | | Wi 
or by obliging the Party to rebuild, Sc. as in Caſe of Houtes, c. and _ 1 
mentioned Lord Barnard's Caſe as to Raby Caſtle. 2 Fern. But as to 1 
Repairs, it was objected, that the Plaintiff here had no Remedy at Law : [2 
by Reaſon of the mean Eſtate for Life to the Truſtees, between Plain- _ | 1 
tiff's Remainder in Tail, and Defendant's Eſtate for Life, and that there- N 14 
fore Equity ought to interpoſe, Sc. and that this was a Point of Conſe- 
quence. Sed non allocatur. . | 1 

A Lord of a Manor may bring a Bill for an Account of Oar dug, or | || | 
Timber cut by the Defendant's Teſtator.— Thus : -- 
A cuſtomary Tenant of Lands, in which was a Copper Mine, that F. %, Res. | 

never had been opened, opened the ſame, and dug out and ſold great 55% RNS: 
Quantities of Oar, and died; and his Heir continued digging and dil- 435 "i 
poſing of great Quantities out of the ſaid Mine. The Lord of the Ma- Kuighe 

nor brought a Bill in Equity againſt the Executor and Heir, praying an But bis Lord- 
Account of the ſaid Oar; and alledged that theſe cuſtomary Tenants on far 7 FN 
were as Copyhold Tenants, and that the Freehold was in the Plaintiff as ,:t OE — "m 
Lord of the Manor and Owner of the Soil; and that the Manner of paſs of break- 
paſſing the Premiſſes, was by Surrender into the Hands of the Lord, to ing up Mea- 


232 ae ets ins —— — — 5 — 
* 5 "i — 


the Uſe of the Surrenderee. It was inſiſted for the Defendants, that it did ae ol | ; 3 i 
not appear, that the Admittance in this Caſe was to hold ad voluntatem Ground, cht 14 


Domini ſecundum Conſuetudinem, Sc. without which Words, it was inſiſted, it dies wich the | 4 
that there could be no Copyhold, as had been adjudged in L. Ch. J. Perſon. | | 
Holt's Time. And L. Ch. Cowpcy ſaid it would be a Reproach to I/ 4. 
Equity to ſay, that where a Man has taken another's Property, as Oar, 
or Timber, and diſpoſed of it in his Life-time and dies, there ſhouk 
be no Remedy. / 5 | 
Converting a Brewhouſe into Tenements of a greater Valve, is Waſte, Lev. 311. 
notwithſtanding the Melioration, by Reaſon of the Alteration of the Na- Cle v. Green. 
ture of the Thing and of the Evidence; and ſo reſolved on a Trial before 
Hale Ch. J. and the Jury gave the Verdict accordingly, and 100 Marks 
ſingle Damages, which being trebled amounted to 200 J. which the Chan- 
cery compelled Cole to take. h in 
Leſſee for 500 Years, of Land of about 200 J. a Year, built ſeveral Fi". Rep. 135. 
Houſes, and thereby improved the Rents from 200 J. a Year to 14001. 2 7A 455 
a Year, and quietly enjoyed the ſame for twenty Years and more, and then 4. 
an Action of Waſte was brought for pulling down a Brick Wall, and 
cutting down Fruit Trees, and digging Gravel for laying the Founda- 
tions of the Houſes built on the ſaid Ground. He brought a Bill ſetting 
forth, that ſuch building could not be accounted any Waſte, but rather 
a Melioration and Improvement of the Land. The Defendant pleaded 
the Statute, by which Proviſion is made for bringing Actions of Waſte. 
But the Court over-ruled the Plea, and ordered the Defendant to anſwer 
and to ſpeed the Cauſe. 1 | 
An Under-Tenant of a Jointreſs commits Waſte ſpar/im, ſo as at Law the 27ern.R. 263. 
Eſtate was forfeited, but inſiſted that he had improved the Eſtate from 24 247, Lige 
40 J. to 60 J. per Annum, and offered to take a Leaſe of it at that Rent Ln _ 
TY. | B i 
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498 
for co Years, and to anſwer the Value of the Timber on a Quantum Dam- 
niſicatus. Qurere. | ; 

2 b. Ill. One ſeized in Fee of Lands in which there were Mines, all of them un— 


210. Whit- 


td v. Pravit. 


opened, by a Deed conveyed thoſe Lands, and all Mines, Waters, Trees, 
Sc. to Truſtees and their Heirs, to the Uſe of the Grantor for Life, 
(who ſoon after died) Remainder to the Uſe of A. for Life, Remainder to 
his firſt, Ec, Son in Tail Male ſucceſſively, Remainder to B. for Life, 
Remainder to his firſt, Fc. Son in Tail Male ſucceſſively, Remainder to 
his two Siſters C. and D. and the Heirs of their Bodies, Remainder to the 
Grantor in Fee. A. and B. had no Sons, and C. one of the Siſters died 

without Iſſue, by which the Heir of the Grantor as to one Moiety of the -' 
Premiſſes, had the firſt Eſtate of Inheritance: A. having cut down Tim- 
ber and ſold it, and threatened to open the Mines, the Heir of the Gran- 
tor, being ſeized of one Moiety ut ſupra, by the Death of one of the 
Siſters without Iſſue, brought his Bill for an Account of the Moiety of 


the Timber, and to ſtay A.'s opening of any Mine: And it was adjudged 


the Right to this Timber belongs to thoſe, who at the Time of its being 


| ſevered from the Freehold, were ſeized of the firſt Eſtate of Inheritance, 


Fin. Abr.. tit. 
Waſte, p. 523. 
cites MSS. 
Rep. 1 Geo. 1. 
in Canc. Tur- 
ner v. Buck. 


and the Property becomes veſted in them. Z 

A Bill was brought againſt the Executors of a Jointreſs, to have a 
Satisfaction out of Aﬀets for Permiſſive Waſte upon the Jointure of the 
Teſtatrix, &c. But by Cowper J. the Bill muſt be diſmiſſed ; for here is 
no Covenant that the Jointreſs ſhall keep the Jointure in good Repair; 
and in the common Caſe, without ſome particular Circumſtances, there is 


no Remedy in Law or Equity for permiſſive Waſte after the Death of the 


I Peru. 158. 


Brawn v. 
Brown, 


MS. Rep. 
Garth and 
Cotton, 

26 Geo. 2. 


particular Tenant. | 

It has been ſaid in Equity, that Remainder-man for Life ſhall, in 
Waſte, recover Damages in Proportion to the Wrong done to the Inhe- 
ritance, and not in Proportion only to his own Eſtate for Life. 

A. being Tenant for ninety-nine-Years, if he ſhould fo long live, with 
Truſtees to preſerve Remainder to his firſt and other Sons in Tail, Re- 


mainder to B. in Tail. A. and B. before Iſſue born of A. fell Timber. 


The eldeſt Son of A. afterward brings his Bill, for an Account and Sa- 
tisfaction of the Timber againſt B. Per Lord Ch. Plaintiff has no Re- 
medy at Law either in his own Name, or in the Name of his Truſtees, 


A. if he had not conſented to it, ſhould have brought Treſpaſs; for 


Tenant for Years is conſidered as a Fiduciary for Remainder- man or his 
Leſſor. If A. had had an Eſtate for Life, and no Limitation to Truſ- 
tees, the Plaintiff could have had no Remedy; becauſe Tenant for Life 
might have barred, or ſurrendered the whole Eſtate to the Remainder- 
man: But here the Freehold was in the Truſtees; and the Poſſeſſion of 
Leſſee for Years is in Law the Poſſeſſion of the Owner of the Freehold. 
The Truſtees however could not here have maintained Waſte, becauſe the 
Common Law gave no Action of Waſte, but to the Owner of the In- 
heritance ; and the Statute of Glouceſter gives the Writ to the ſame Per- 
ſon; but the Truſtee is in no other Condition than Remainder-man for 
Life. Truſtees may bring a Bill in Equity to ſtay Waſte, before the 
contingent Remainder comes in eſſe. If the Truſtees had brought ſuch a 
Bill, the Court, as to Trees actually cut, would have obliged them to 
have made Satisfaction in Money, to have been ſecured to attend the 
contingent Uſes. Where there is Tenant for Life or Years ſubject to 
Waſte, and Timber is blown down, the Owner of the firſt Remainder 
in Tail veſted, ſhall have it; for the Common Law conſiders an 
Eſtate in Contingence as no Eſtate: And when the Tree is ſevered 
the Property veſts in Somebody, If there be Tenant for Life, Remain- 
der in Life, Remainder in Fee, Remainder-man can have no Action for 
Waſte, becauſe Plaintiff muſt recover the Place waſted, which would be 

as a Ra Injuſtice 
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Inheritance after the intervening Eſtate may have Trover for the Trees, 
and if Remainder- man for Life dies, in the Life of Remainder- man in 
Fee, he may bring Waſle. 

Though an Injunction is a proper Remedy, yet it has never been de- 
termined that a Bill for an Account cannot be maintained afterward: 
And tho' a Recovery was ſuffered after Waſte done, it was to the Uſe of 
Plaintiff and his Heirs, which is no new Uſe, and ought not to bar 
Waſte in Equity. It is true, Action of Waſte dies with the Perſon; but 


though Waſte will not lie at Law, as the Perſon committing it is dead, 
yet he may have Relief in this Court. It is held in all Caſes of Fraud, 


the Remedy never dies with the Perſon, but Relief may had againſt the 
Executor out of Aſſets; and this Court will follow the Aſſets of the 
Party liable to the Demand; and Colluſion in this Court is the ſame as 


Fraud. — Decreed a Satisfaction to be made to the Plaintiff, for the 


Value of the Timber, as he is now Tenant in Fee of the Eſtate; but 
would not give any Intereſt, as that would be carrying it too far. 


Injuſtice to the Remainder over; but ſuch a Remainder-man of the 
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Of WillsandTeſtaments. 


EVERAL Branches of theſe Heads having been already treated 
of under the Articles Deviſes, Executoꝛs and Adininiſtratozs, 
and Legacies, little more remains than to conſider what formal 
Circumſtances are neceſſary to the Perfection of a Will and Teſta- 


. 9 by what Means, and for what Caules they may be avoided, 


For the better underſtanding of theſe Particular, we will arrange the Mat- 
ter relative to the Reſidue of this Subject under the following Diviſions, 


and i inquire, | 


(A) Chat is a Will and Teſtament, and wherein they differ. 
(B) Who are capable of making a will and Teſtament, 
(C) What are the Requiſites to conſtitute a good Mill. 
(Þ) Df the ſeveral Kinds of Wills, — Wheretn, 


1, Of Wills in Writing. — And here, 
1. What ſhall be a good Will in Writing to paſs Lind 
and Tenements, &c. = Wherein, 
1. In What Language and Hand a Will may be 
| _ Written. 
2. Of the Circumſtances of Signing, Atteſtation, 
Publication, &c. 
3. Of the Republication : — As, what will amount 
to a Republication, and where. a e 
tion will make a Deviſe good. 
2. Wbet ſhall be a good Will in Writing of Goods 
And Chattels. 
I» NI (hall be ſufficient Proof a Will. 3 
In what Caſes Deviſees, Legatees, and Creditors 
may be admitted to prove a Will. — And | 
2, What the Law is where the Probate differs 
from the original Will, 
2. Of Nuncupative Wills. 


E) Ot the Nature and Effet of a Will and Teſtament. 
(F) How Mills, &c. may be conſtrued. 
(G) How Wills may be avoided. — TAherein, 
1, What ſhall be deemed a Revocation of a Will. 


2. Where a Will (hall be ſet aſide for Fraud, &c. 
3. Where Fraud in obtaining a Will is examinable. 


(4) What 


1 


(A) What is a Will and Teſtament, and q 
wherein they differ. | 


Teſtament, is a juſt and compleat Declaration or Sentence of a Man's 7,,,,, ,, 5 | 
Mind, or laſt Will of what he would have to be done with his Voc. Teftament. ET k 
Eſtate after his Death. — Or, according to ſome, — Fwinb, Part 8 | i 


| 1. /. 2. C4. | | s 
Shep. Abr. Part 4. Foc. Teſtament. | 10 


A Will, is a Declaration of the Mind, either by Word or Writing, 6 
in diſpoſing of an Eſtate; and to take Place after the Death of the Tea v. i. 
Teſtator. A Will ſhall 


| 

| 

| 
| | | have Relati | | 9 
only to Teſtator's Death, and not to the making, for till his Death he is the Maſter of his own Wil; od | 1 
? 


therefore the Will of a o__ in Ireland was held to be avoided by a ſubſequent Statute made in that King- 
dom, which enacts, that Lands of Papiſts there ſhall not be deviſeable, but deſcend in Gavelkind. 
Vin, Abr. Tit. Deviſe, (H. 6.) p. 273. Ca. 7. | | | 


It is in Latin called 7 mentum, i. e. Teſtatio Mentis, the Witneſs of a 14. Bid. 
Man's Mind, and to deviſe by Teſtament, is to ſpeak by a Man's Will, what M. 111. WY 
his Mind is to have done after his Death: And it is ſometimes called a - | | ; | 
Will, or laſt Will, for theſe Words are Hnonyma, and are promiſcuouſly | 4 
uſed in our Law: However, by the Civil Law, it is only ſaid to be a | 

Teſtament when there is an Executor made and named in it, and when 
there is none, it is but a Codicil only: For a Codicil is the ſame that a Swinb. Part 
Teſtament is, excepting that it is without an Executor; and a man can 1-4. 5- 
make but one Teſtament that can take Effet, but he make as many 
Codicils as he will. 3 Oh. 77 ; 

And by the Common Law, where Lands or Tenements are deviſed in 1 Hf. 111. | { | 
Writing, although there be no Executors named, yet there it is properly | | 4 
called a Laſt Will; and where it doth concern Chattels only, a Teſta- | | 

ment. 5 | | 

He who makes the Teſtament, is called the Teſtator; and when a Sep. As,. 
Man dies without a Will, he is ſaid to die znteftate. Ta 4. Foc, 

| COCHAaMmens, 

A teſtamentary Schedule without Witneſſes, or an Executor, has been , 11, Rays. 

declared a Will, | | | 1282. Powel 


v. Beresford. 


—_— 


— * a — * 


— 


B) Who are capable of making a Till and 


A? Infant, until he be of the Age of twenty-one Years, can make no ,, V. g. . 
Will of his Lands by Statute of 32 & 34 H. 8. But by ſpecial and 34 H. 8. 
Cuſtom in ſome Places, where Land is deviſeable by Cuſtom, he may de- . 5 
viſe it ſooner; and of his Goods and Chattels, if he be a Boy, he may $*##"%- Part 
make a Will at fourteen Years of Age, and not before; and if a Maid, . 5 
at twelve Years of Age, and not before: And then they may do it with- 
out and againſt the Conſent of their Tutor, Father, or Guardian. 

If he or ſhe hath attained to the laſt Day of fourteen or twelve Years, 14. 74. 

the Teſtament by him or her in the very laſt Day of their ſeveral Ages 
T aforeſaid, is as good and lawful, as if the ſame Day were already then 

expired. = | N 
You. V. | 6M Likewiſg, 
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Savin, Part Likewiſe, if after they have accompliſhed theſe Years of fourteen or 

Li. ec. 2. twelve, he or ſhe do expreſsly approve the Teſtament made in their Mi- 
nority, the ſame by this new Will and Declaration is made ſtrong and 
effectual. 


1 .. 89. B. And yet ſome ſay an Infant cannot make a Will of his Goods and 
Chattels, until he be eighteen Years of Age. —- 
2 Vern. 469. It has however been agreed in Equity, that a Female may make a 
Will at twelve Years of Age of a perſonal Eſtate, and a Male at ſeven- 
teen Years of Age, or fiſteen, if he be a Perſon of Diſcretion. 
12/7.7.0.24 A Feme Covert cannot make a Will of her Lands and Goods, except 
Ra Be it be in ſome ſpecial Caſes: For of her Lands ſhe can make no Will 
wioith or without her Huſband's Conſent, Stat. 32 & 34 H. 8. 4 Rep. 
51. Br. Teſtament 13. — But of the Goods and Chattels ſhe has as Exe- 
cutrix to any other, ſhe may make an Executor without her Huſband's 
Conſent; for if ſhe does not ſo, the Adminiſtration of them muſt be 
granted to the next of Kin to the deceaſed Teſtator, and ſhall not go to 
the Huſband. | | 
Plyaud. $26. But even of them ſhe can make no Deviſe with or without her Huſ- 
band's Leave, for they are not deviſeable; and if ſhe deviſes them, the 
Deviſe is void. | 8 | 5 3 
12 H. ). 24. Of the Things due to the Wife, whereof ſhe was not poſſeſſed during 
18 Ed. 4, 11. the Marriage, as Things in Action, and the like, ſhe may make her 
Perk. ſec. 501, Will, at leaſt ſhe may make her Huſband Executor of her Paraphernalia, 
| Fitz. Exec. 5, viz. her neceſſary wearing Apparel, being that which is fit for one of her 
b yr 70% 11. Rank. Some ſay ſhe may make a Will without her Huſband's Leave, 
"8 ' Others doubt of this; however all agree, that ſhe, and not his Executor, 
1 | ſhall have this after her Huſband's Death; and that the Huſband cannot 
1 give it away from her; and of the Goods and Chattels her Huſband has 
i | either by her or otherwiſe, ſhe may not make a Will without the Licence 
and Conſent of her Huſband firſt had ſo to do: But with his Leave and 
Conſent ſhe may make a Will of his Goods, and make him her Exe- 
cutor if ſhe will. And it is ſaid alſo, that if ſhe does make a Will of his 
Goods in Truth without his Leave and Conſent, and after her Death he ſuf- 
if | | fers the Will to be proved, and delivers the Goods accordingly, in this 
[a Caſe the Teſtament is good: And yet if the Huſband gives the Wife 
Leave to make a Will of his Goods, and ſhe does ſo, he may revoke 
the ſame at any Time in her Life-time, or after her Death, before the 
Will is proved. But a Woman after a contract with any Man, before the 
Marriage, may make a Will as well as any other, and is not at all diſ- 
abled hereby. : 3 „„ 
2 Vern. 14. Likewiſe, a Wife, whoſe Huſband is baniſhed by Act of Parliament 
| for Life, may make a Will as a Feme ſole. 
Sink. Parr A mad or lunatick Perſon, during the Time of his Inſanity of Mind, 
11. / 3. Cannot make Will of Lands or Goods; but ſuch a one as hath his lucida 
Intervalla, clear or calm Intermiſſions, may, during the Time of ſuch | 
Quietneſs and Freedom of Mind, make his Will, and it will be good. 
3 So alſo, an Idiot, i. e. ſuch an one as cannot number twenty, or tell 
5 what Age he is, or the like, cannot make a Will or diſpoſe of his 
Lands or Goods; and although he make a wiſe, reaſonable, and ſenſible 
Will, yet it 1s void: But ſuch a one as is of a mean Underſtanding only, 
that has groſſum Caput, and is of the middle Sort, between a wiſe Man and 
a2 Fool, is not prohibited to make a Will. | | 
Id. Bid. Part An old Man likewiſe, who, by reaſon of his great Age, is childiſh 
11./ 1. again, or ſo forgetful that he forgets his own Name, cannot make a Will, 
3 for a Will made by ſuch an one is void. * 
incheſter's | | 
Caſe, 
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So alſo it ſeems a drunken Man, who is ſo exceſſively drunk that he Swinb. Parr 

is deprived of the Uſe of his Reaſon and Underſtanding, during that Time 1. and 
may not make a Will; for it is requiſite that when the Teſtator makes“ ©: 

his Will that he be of ſound and perfect Memory, i. e. that he have a 

ox -__ Memory and Underſtanding to diſpoſe of his Eſtate with 

Reaſon. 

A Man who is both deaf and dumb, and is ſo by Nature, cannot I. Part 11. 
make a Will; but a Man who is ſo by Accident, may by Writing or“ 1. & 10. 
Signs make a Will, and ſo may a Man who is deaf or dumb by Na- 
ture or Accident, 5 | | | | 

And ſo alſo may a Man that is blind. Il. Part 1. 


| | | | | | i. ii. 
But an Alien Enemy, Perſons convicted and attainted, and Recuſants Mood, Isſt, 
convict, cannot make a Teſtament of Lands or Goods, „ 
Neither may the Head, or any of the Members of a Corporation, B. As. 
make a Will of the Lands or Goods they have in Common, for they 7. 1. 
ſhall go in Succeſſion, o. . g Perk. . 498. 
A Traitor attainted, from the Time of the Treaſon committed, can make $wirb. Pare 
no Will of his Lands or Goods, for they are forfeited to the King: 1. / 12. 
But after the Time he has a Pardon from the King for his Offence he 5 & 6 #4. 6. 
may make a Will of his Lands and Goods as any other Man. . 
Hf: | | | 32 1 E + before Attain- 


der, his Will is good. Likewiſe his Will of Goods, which be hath as Executor to another; is good, for 


they are not forfeited. Id. 1bid. 


A Man who is attainted or convicted of Felony cannot make a Sæuib. Par: 
Teſtament of his Lands or Goods, for they are forfeited : But if a Man 11. / 13: 
be only indicted, and dies before the attainder, his Will is good for his £ : * The p 
Lands aud Goods both ; and if he be indicted, and will not anſwer upon eee 
| -his Arraignment, but ſtands Mute, Cc. in this Caſe his Lands are not relates to the 

forfeited, and therefore he may make a Will of them. 15  Timeof the 


. | | FTact commit- 
ted, but the Forfeiture of Goods, to the Time of the Judgment given. 


Ploau. 261. 
Hates v. Petit. 


And if a Man kill himſelf, his Will as to his Goods and Chattels is 
void; bt , ]ĩ?%kö r Gong 35 

A Man likewiſe: who is outlawed in a Perſonal Action cannot make $4,;,4. Part 
a Will of his Goods and Chattles, ſo long as the Outlawry continues in 11. / 21. 
force, but of his Lands he may make a Will. | 3 | 

But note, That however the Wills of Traitors, Aliens, Felons, and /e I. i: 
outlawed Perſons are void as to the King or Lord that has Right to the 791. 
Lands or Goods by Forfeiture or otherwiſe; yet the Will is good againſt %%. Ar. 


the Teftator himſelf, and all others but ſuch Perſons only. THe "kg 


And note alſo, By the Civil Law the Wills of divers others, as ex- Id. Ilia. 
communicate Perſons, Hereticks, Uſurers, inceſtuous Perſons, Sodo- 
mites, Libellers, and the like, are void; but by our Law the Wills of 
ſuch Perſons, at leaſt as to their Lands, are good by the Statutes that 
enable Men to deviſe their Lands. et 

In Short, all Perſons whatſoever, male or female, old or young, lay 14, Bia, 
or ſpiritual, at any Time before their Death, whilſt they are able to 
ſpeak ſo diſtinctly, or write ſo plainly, that another may underſtand 
them, and perceive that they underſtand themſelves, may make Wills 
of their Lands, Goods and Chattels, and that although they have ſworn 


to the contrary ; and none are reſtrained of this Liberty, but ſuch as are 
before named. | 


(C) What 
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(Cc) What are the Requiſites to conſtitute a 


O conſtitute a good will it is neceſſary, 
T 1. That the Teſtator be a Perſon legally capable of making a Will. 
See who are capable of making a Will, B ante. 
Shop. Abr. 2, The ſecond Thing required to the making of a good Teſtament, is, 
Part 4. p. 13. that there be a Perſon to take, and one that is capable; for in all Gifts by 
Ne. Deviſe, or otherwiſe, that are good, there muſt be a Donee in efſe, and 
not in poſſe only, and one that ſhall have Capacity to take the Thing given, 
when it is to veſt, or the Gift ſhall be void. 
14, Bd. And hence it is, that where the Deviſee of Lands or Goods, or an 
Plow. 345- Executor of a Will, doth die before the Deviſor, or him that makes the 
Brett v. Rig- Will, the Deviſe and Will is void, and that neither the Heir or Executor 
oy ſhall have the Thing deviſed. - 


1 And. 60. A Deviſe to the Wife for Life, and after to the Children unpreferred, 


» 


Garmyn v. | : 
Fete. Ek i 
hs. 4br. One Deviſed his Leaſes of Lands to B. his eldeſt Son, except the Sum 
Part 4. p. 13. of 1401. to be paid out for Portions for his Daughters, and made B. his 
Foc. 7% Executor; and held a good Deviſe to them after this Manner, and that 
the Daughters might ſue for it in the Eccleſiaſtical Court, or Court of 
Equity. 50 1 
cos Flix. 532. If one Deviſe to the Son in Tail, and if he die without Iſſue, to the next 
Bon v. Smith. of his Name; the Daughter after married cannot have it, for ſhe is not 


But if ſhe of his Name. 
had not been | 


married, ſhe would have had it, as being next of the Name. 1d. Bid. 


3 Leon. 11. One ſeiſed of a Manor and Lands, deviſeth the ſame to his Son, and 
after, by another Part of his Will, deviſeth Part of the ſame to another 
of his Sons; theſe Deviſes are good, and they ſhall be Jointenants. 

3. That the Teſtator, at the Time of making his Will, have Animum 

Teſtaudi, i. e. a Mind or ſerious Intention to make ſuch Will. 
Sevinb. Part For it is the Mind, not the Words of the Teſtator, that gives Life to 
1. / 3- the Will: Since if a Man raſhly, unadviſedly, incidently, jeſtingly or 
boaſtingly, and not ſeriouſly, writes or ſays, that ſuch a one ſhall be his 
Executor, or have all his Goods, or that he will give to ſuch a one ſuch 
a Thing ; this is no Will, nor to be regarded. And the Mind of the 
Teſtator herein is to be diſcovered by Circumſtances ; for if at the Time 
he be ſick, or ſets himſelf feriouſly to make his Will, or requires Wit- 
neſſes to bear Witneſs of it, it ſhall be deemed in Earneſt ;. but if it be 
| 1 Way of Diſcourſe only, or of ſomewhat he will do hereafter, or the 

like, it ſhall be taken for Nothing. 
4. That the Mind of the Teſtator in making his Will be Free, and 
not moved by Fear, Fraud, or Flattery. een 
For when a Teſtator is moved to make his Teſtament by Fear, or cit- 

e cumvented by Fraud, or overcome by ſome immoderate Flattery, the 

A. 2, 3, & 4. ſame is void, or at leaſt voidable by Exception: And therefore, if a Man, 
by Occaſion of ſome preſent Fear or Violence, or threatning of future 
Evils, does at the ſame- Time, or afterwards by the ſame Motive, make 
a Will, it is void, not only as to him that puts him ſo in Fear, but a8 

eee wad | a 1 10 


give his Eſtate to himſelf : Or the Wife attending on her Huſband in peften. | 
his Sickneſs ſhall neglect him, and in the mean Time flatter him to give f For in that 


Of Wills and Teſtaments. BEET 


to all others, although the Teſtator confirms it with an Oath ; but if the 
Cauſe of Fear be ſome vain Matter, or, being weighty, is removed, and 


the Teftator afterwards, when the Fear is paſt, confirms the Teſtament, 


in this Caſe, perhaps, the Will may be good. And if a Man, by Occa- 

ſion of ſome Fraud * or Deceit, be moved to make a Will, if the Deceit * N. B. Fraud 
be ſuch as may move a prudent Man or Woman, and if the End be Evil alſo, in Wills of 
the Will is void, or voidable at the leaſt ; but if the Deceit be light and ner N 
ſmall, or if it be to a good End, as where a Man is about to give all his No 5 
Eſtate to ſome lewd Perſon, from his Wife and Children, and they per- Common 
ſuade the Teſtator, that the lewd Fellow is dead, or the like, and thereby Law, not of 


procure him to give his Eſtate to them, this is a good Will. And one Chancery. 
| Sabin. 479. 


may, by honeſt Interceſſions, and modeſt Perſuaſions, procure another to And Frödd in 


make himſelf or a Stranger Executor to him, or the like, and this will a Will of per- 
not hurt the Will; alſo a Man may uſe fair and flattering Speeches to ſonal Eſtate is 
move the Teſtator to make his Will, and to give his Eſtate unto him- only examin- 


g . . 1 able in Ec- 
ſelf, or ſome Friend of his; execept it be in Caſe where the Flatterer firſt cleſiaſtical 


threatens him, or puts him in Fear , or to his Flattery joins Fraud and Court. 2 p. 


Deceit; or where the Teſtator is a Perſon of weak Judgment, or under the ½¼¼. 286. 
Government of the Flatterer, or in Danger from him; as when the Phy ſj- S v. 


cCian ſhall perſuade his Patient under his Hand to make his Will, and e etl 4 


But ſee 


her all: Or where the Perſuader is importunate, and will have no Denial: Caſe it is to be 


Or when there is another Teſtament made before; for in all theſe Caſes, Preſumed. 


the Will will be in Danger to be avoided, If I be much privy to _— 


another Man's Mind, and he tells me often in his Health how he intends moved by 
to ſettle his Eſtate, and he being ſick, I, of my own Head, draw a Will Fear, than 
according to his Mind, before declared to me, and bring it to him, and by the ſubſe. 


aſk him, whether this ſhall be his Will or no? And he conſiders of it, 25 1 


and then delivers it back to me, and ſays, Tes; this is a good Will. Law wil pre- 


But if otherwiſe, ſome Friends of a ſick Man, of their own Heads, ſhall ſume that the 
make a Will, and bring it to a Man in Extremity of Sickneſs, and read Teſtator did 
it to him, and aſk him, Whether this ſhall be his Will? and he ſays, „er che 
Yes, yes: Or if a Man be in great Extremity, and his Friends preſs him ſhould neglec 
much, and ſo wreſt Words from him; eſpecially if it be in Advantage or forſake 
of them, or ſome Friends of theirs: in thele Caſes the Wills are very ſuſ- him. 

icious. | | | 
b 5. That the Will be made in the Form preſcribed by Law. 

The Forms which the Law preſcribes, differ according to the Species 
of Property which is to be diſpoſed of, that is, whether it be real or 
perſonal. And this leads us to conſider the ſeveral Kinds of Wills and 
Teſtaments, and the Circumſtances requiſite to each. | 


(D) Of the ſeveral Kinds of Wills and 
Teſtaments. N 


HERE. are two Sorts of Wills or Teſtaments: Firſt, in Writing, 1 7. 111: 

J which is, where the Mind of the Teſtator, in his Life-time, by him- P14. /. 47. 
ſelf, or ſome other by his Appointment, is put in Writing: Or, ſecondly, ge Part 1. 
by Word, or without Writing, which is, where a Man is ſick, and for ' 
fear that Death, or want of Memory or Speech, ſhould ſurpriſe him, 
that he ſhould be prevented, if he ſtaid the Writing of his "Teſtament, 
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deſires his Neighbours and Friends to bear Witnefs of his laft Will, an 
then declares the ſame preſently, by Word, before them: And this is 
called a Nuncupative or Nuncupatory Will or Teſtament; and this bei 

| after his Death proved by Witneſſes, and put in Writing by the Ordinary, 

In ſome Ci. is of as great Force for any other Thing, but Land “, as when at the firſt 

ties and Bo- in the Life of the Teltator it is put in Writing. See of Nuncupative 

wughs Lands illi, Poſt. | | 


may paſs as i : 
Chattels, by Will Nuncupative or Parol without Writing. « HH. 111. 


14. Inis A Codicil is alſo in Writing of by Ward, as 4 Will or Teſtament is. 
| The Civilians have other Diviſions of Wills and Teſtaments, ſolemn 


and unſolemn, privileged and unprivileged, whereof the Common Law 
makes no mention, T N 


22 oy. b. By the Common Law, no Lands or Tenements, (except by particular 
041. . 


. Cuſtom, ) were deviſeable by any Laſt Will or Teſtament, neither could 


| they be transferred from one to another, but by ſolemn Livery of 
{a) The true Seiſin, Matter of Record or ſufficient Writing (a). Becauſe it was pre- 
Reaſon ſeems ſumed; that the Teſtator would do that in Extremes, that he would not 


to be from the do in his Health; that it proceeded from the Diſtemper of his Mind, by 
Nature of the 


feudal Tenure 


and the Rela. neſs he was more ſubject. But this being altered by Statute, we are next 


tion that was tO Inquire —— ok 

firſt eſtabliſhed ld | | | 5 | = = 3 
betwixt the Lord and his Tenant. For though Donations after Length of Time were made to the Te- 
nant and his Heirs, or the Heirs males or females of his Body, under certain Duties and Services, ex- 
preſsly reſerved, or which the Law created: And though the Word Heirs, Ec. be Words of Limitation, 
and ap —_— to Meaſure out the Length or Contihuance of the Eftate: Yet they were always under- 
ſtood the Heirs of the preſent Tenant, who being liable to the faine Services when they came into the Te- 
nancy ; the Lord was to have the Tuition and Education of ſuch Heirs, in cafe they happened, by Reaſon 
of their Minority, to be incapable of performing the Services, that ſo he might, by his Care and Diſci- 


Fline, ſecure to himſelf Tenants always capable thereof, either in their own Perſons, if they happened to be 


Males, or by proper Marriages with his Tenants, if they proved to be Females; and therefore by no Act of 
the Tenant's could he diſpoſe of the Fend, fo as to defeat the Lord of the Advantages of his Seigniory ; and 


hence it was, that a Tenant could not deviſe it even to his own Heir, ſo as to make him a Purchaſer thereof; 
for then he coming in, not by the Donation of the Lord, but the Diſpoſition of the Tenant, tho' he remained 
liable to the naked Services, yet the Lord Joſt the Advantages of Wardſhip, Marriages, &c. Which were 


annexcd only to thoſe who came in, upon the Terms of his own Donation by Deſcent. 1 Eg. Caf. Abr. 401. 


1. What ſhall be a good Will in Writing to paſs Lands and 


Tenements. | 
6.) There © The (a) Stat. 32 H. 8. cap. 1. uſually called the Statute of Wills, enacts, 


| have been ſe- 4 That every Perſon (5) having Manors, Lands, &c. ſhall have Power to 


weral Reſolu- 4 


tons concern}. give, (c) diſpoſe, will, and Deviſe by Will, in (4) Writing or otherwiſe, 


ing Wills « by Act executed in his Life-time, all his ſaid Manors, &c. any Law, Sta- 


made pur- * tute, Qc, to the contrary notwithſtanding, 
fuant to this | | : | | | 

Statute fince the making thereof: But as the Statute 29 Cay. which follows, is now the proper Pattern to 
follow, having altered the Forms by requiring more Ceremony and greater Exactneſs, it will be ſufficient barely 


to mention ſome of the Caſes on this Statute of 32 H. 8. (6) That the Lands muſt be /ua, and therefore 
Lands purchaſed after Will is made will not paſs. Vide Plow. 344. (e) A Deviſe of an Authority to Exc- 


eutors to ſell is within the Act. Mor 341. fa) A Man beyond Sea wrote a Letter, in which he declared 
dis Will to be, that his Land ſhould go in ſuch a Manner; and adjudged a good Will. Moor 177. Soif a 
Man had ordered one to make his Will, and thereby to deviſe F/bireacre to A. and his Heirs, and Blackacre 
to C. and his Heirs, and he had written the Deviſe to 4, but before the Deviſe to C. was wrote, the De- 
viſor died; yet as to A. this had been a good Deviſe. 3 G. 31. 3. So a Will was held good where a Law- 


yer took only ſhort Notes, with Deſign to reduce it into Form, which he afterwards did, but the Deviſor died 


before it was read to him. 1 And. 34. A Will wrote without the Appointment of the 'Teſtator, if read to 


him, and approved by him, was held good, Signing and Sealing was not neceſſary. Cro. Elix. 100, Dyer 


72. 4. 2 Leon. 35, | 


WF „% And 


the Anguiſh of his Diſeaſe, or by ſiniſter Perſuaſion, to which in his Sick- 


oo 5 . re PITT 
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And farther, by the Statute of Frauds and Perjuries, 29 Car. 2. c. 3. 

« ſec. g. all Deviſes and Bequeſts of any Lands or Tenements deviſable by 
the Statute of Wills, or by any particular Cuſtom, ſhall be in Writing, 
« and ſigned by the Party deviſing the ſame, or ſome other Perſon in his 
“ Preſence, and by his expreſs Directions, and ſhall be atteſted and ſub- 
&« ſcribed in the preſence of the ſaid Deviſor by three or four credible Wit- 
ce neſſes, or elſe they ſhall be utterly void and of none effect. 

And by ſec. 6. no Deviſe in Writing of Lands, Tenements or Here- 
« ditaments, or any Clauſe thereof, ſhall be revocable, other than by ſome 
other Will or Codicil in Writing, or other Writing declaring the ſame, 
cor by burning, cancelling, tearing or obliterating the ſame by the Teſta- 

& tor himſelf, or in his Preſence, and by his Directions and Conſent : But 
 & all ſuch Deviſes and Bequeſts ſhall remain in Force until the fame be 
_ « burnt, Sc. in Manner aforeſaid, or unleſs the ſame be altered by ſome 


&© other Will or Codicil in Writing, or other Writing of the Deviſor, 


& * in Preſence of three or four Witneſſes, deelaring the ſame.” 
> 


Therefore if a Will be of Lands or Tenements, it muſt be in Writing, and Ib Par: 1. 
it muſt be committed to 8 at the Time of the making thereof; and it is 798. 


not ſufficient that it be put in Writing after the Death of the Teſtator, being 
firſt made by Word of Mouth only, for then it is but Nuncupative ſtill: But 


1. 
Plow. 345. 


if the Will be firſt made by Words of Mouth, and be afterwards written, 


and then brought to the Teſtator, and he approves of it for his Will: Or if 
the Teſtator, when he declares his Mind, appoints that the ſame ſhall be 
written, and thereupon the ſame is written accordingly in the Life-time of 
the Teſtator, theſe are good Wills of Land, and as good as if they had 
been written at the firſt ; if therefore if one be very ſick, and another 
comes to him and aiks him, Whether his Wife ſhall have his Lands? 
and he ſays, Yes; and a Clerk being preſent, puts this in Writing, with- 
out any precedent Commandment of ſubſequent Allowance of the fick 
Man, this is no good Will of the Land. So if one declares his whole 
Mind before Witneſſes, and ſends for a Notary to write it, and dies be- 
fore he comes, and he writes it after his Death, this is no good Will of 
his Lands, but a good Nuncupative Will for his Goods. and Chattels, 
except he declares his Mind to be, that it ſhall not be his Will unleſs it 
be put in Writing z for then perhaps it may not be a good Will even for his 
Goods and Chattels. So if he that writes the Will cannot hear the Party 
ſpeak, and another, that doth ſtand by the ſick Man, tells him what he 
ſays; in this Caſe, if there be none others preſent to prove that he re- 
ported the very Words of the ſick Man, this will be no good Will of 


the Land. But if a Notary takes DireCtions from the ſick Man for his 


Will, and after goes away and writes it, and then brings it again and 
reads it to the Teſtator, and he approves it; or if it be written from his 
Mouth by the eee to his Mind, and his Mind were to have 
it written, although it be not ſhewed or read to him afterwards, theſe are 
good Teſtaments. So if the Notary does only take certain rude Notes 


or Directions from the ſick Man, which he agrees to, and they be after- 
wards written fair in his Life- time, and not ſhewed to him again, or not 


vVritten fair until after his Death; theſe are good Wills of Lands. But if a 


ſick Man bids the Notary make a Will of his Lands, but does not tell him 


how, and the Notary makes a Deviſe of it after his own Mind, this is 
no good Will: And yet if it be after read unto him, and approved 
by the Teſtator, it may be good. If a Will be found Written in the 
Teſtator's Houſe, and not known by whom, and it be read unto and ap- 
proved by the Teſtator, this is not a good Will in Writing for Lands 
and Goods. | | 

Having ſhewn how far Writing is neceſſary, it remains to conſider, - 
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x. In what Language and Hand a Will may be waitten, 


Sevinb, Part Tt is not material in what Matter or Stuff, whether in Paper or Parch- 
in ak 3 ment, nor in what Language, whether in Latin, French, Datch To Or any 
'They muſt Other Tongue, or in what Hand or Letters, whether in Secretary Hand, 
be ſo framed Roman, Hand, or Court Hand, or in any other Hand, a Will be written, 
as to pals ſo that it be fair and legible, that it be read and underſtood : Neither is 
dere * |, it material whether the ſame be written at large, or by Notes or Characters 
Roles of our ulual or unuſual, as XX 5. for twenty Shillings, or when the Figure 1 is 
Law. 1 Vern. uſed inſtead of the Letter A, if it be uſual in the Teſtator's Writing, or the 


85. Povey like, for the Will is good notwithſtanding. So alſo, if ſome Words be 
* Smith. omitted, or improper Sentence uſed, when the Intent and Meaning is 


apparent; as where a Man ſays, I make my Wife of this my laſt Will 


and Teſtament, leaving out the Word Executrix, yet the Will is good; 


* Wherea and this ſhall be underſtood. But if it be ſo done as it cannot be read *, 
Will was writ- or by reading, the Mind of the Teſtator cannot be known, then the Will 
ten ſo blindly, js void and of no Force; in like Manner as a Nuncupative Will is when 


fearce legible, the Words ſpoken are ſo ambiguous, obſcure, and uncertain that thereby 


and the Lega- the Meaning of the Teſtator cannot be known or underſtood. 


cies were in e | 3 b | 
Figures, it was referred to a Maſter to examine what thoſe Legacies were, and he to be aſſiſted by ſuch as 
were {killed in the Art of Writing. 1 P. Will. 425. Maſters v. Maſters.  - | 5 A 


We now proceed to treat, —— | 


2. Ok the Circumſtances of Signing, Atteſtation, Publica: 


tion, &c. 


The Clauſes of the 29 Car. 2. above recited, having rendered thoſe 
Circumſtances neceſſary, it is next to be inquired, When, in legal Con- 
ſtruction, theſe Requiſites ſhall be deemed to. have been complied with; 
which may be beſt collected by an Attention to the following Caſes. 


* 


= Str. 764. It has been held, that Sealing of a Will, is a Signing within the Statute 


Warrford v: of Frauds and Perjuries. 
FWarneford. | | 


"Perk; 455 ³ But a Will in Writing need not be ſealed : But it is added, Q. If it be 


good to paſs Freehold or Inheritance. 3 
3 P. Will, Where the Teſtator owns his Hand before the Witneſſes who ſubſcribe 
254. Stene- the Will in the Teſtator's Preſence, the Will is good, though all the 
houſe & Us. Witneſſes did not ſee the Teſtator ſign, and it is obſervable that the Sta- 
. Evehn. tote of Frauds does not ſay, the Teſtator ſhall ſign his Will in the Pre- 
ſence of three Witneſſes; but requires theſe three Things, firſt, That the 
Will ſhould be in Writing. 2dly, That it ſhould be ſigned by the Teſ- 
tator. And, 3dly, That it ſhould be ſubſcribed by three Witneſſes in the 
Preſence of the Teſtator. 5 ; | 
2 Str. 1109, Nevertheleſs a Will has been held to have been well executed, though 


Craft v. Paw- it was not mentioned in the Atteſtation to have been ſigned in the Pre- 

2 Ch. Caf. If a Will is atteſted by three Witneſſes, who ſeverally ſigned their 

109. Anon. Names, not being preſent together; yet each Signing being in the Pre- 
ſence of the Teſtator, makes it a good Will within the Statute. 

3 Med. 262. But if a Man ſubſcribes and publiſhes his Will in the Preſence of two 

Lea & Lib, Witneſſes, and they ſubſcribe it in his Preſence, and after makes a Codicil 

in Writing, reciting that he had made a former Will and confirmed the 

ſame, (except what was excepted by the Codicil) and declares, that the 

Codicil ſhall be taken as Part of his Will, and publiſhes it in the Preſence 

of one of the Witneſſes to the firſt Will and another new Witneſs, this is 

be | | not 


—_—.. 


not a good Will, for there were not three ſubſcribing Witneſſes in the 
Preſence of the Teſtator; and one of the Witneſſes to the Codicil never 
ſaw the Will. Adjudged, though it was objected, the Will and Codicil 
made but one Will, and the Circumſtance of three Witneſſes wanting to 
compleat the Will, was perfected by the Codicil. 

So if a Man makes a Will in ſeveral Pieces of Paper, and there are 3 Md. 263. 
three Witneſſes to the Jaſt Paper, and none of them ever ſaw the firſt , Lea v. Li66. 
this is not a good Will. | | 

A Will of Lands was originally executed in the Preſence of two Wit- MSS. Rep. 
neſſes only, and at the Diſtance of four Years afterward, the Jeſtator re- * * : 
executed his Will, by drawing a Pen on the old Strokes, in the Preſence of 16 C.?“ 
one other Perſon, who likewiſe ſubſcribed his Name as a Witneſs to it. . 
Upon an Ejectment, brought by the Heir at Law, and on a ſpecial Ver- 
dict, it was determined by the Court, that this Will was properly exe- 
cuted, and atteſted, under the Statute of Frauds and Perjuries. TION 9 
It was determined by Lord Chancellor, that a Will is well proved, Is. Rep. 

though, though the Witneſſes did not ſee the Teſtator ſign his Name; „ Wo 
if he declared it to be his Hand-writipg to them, and they atteſted it in 25, = 
his Preſence, and in the Preſence of each other. | 

A Will was atteſted by three Witneſſes, in the Preſence of Teſtator and NS. Rep. 


of each other, but the Teſtator did not write his Name or put his Seal in £1 v, Smith. 


their Preſence, but pointed to the Paper, and ſaid, that was his Will, and he 94 3 
had wrote it, and that his Name, William Ellis ſubſcribed, was his writing and s 
Name; and laid his Hand on the Seal, and ſaid, that was his Seal. De- 
termined by Lord Hardwicke, aſſiſted by L. C. J. Wills, Strange, Maſter of 
the Rolls, and the Ch. Baron, on a Queſtion in this Cauſe, whether this 
Will ſo executed, was good as a Revocation of a former Will, under the 
ſixth Section of the Statute of Frauds? And held clearly that it was; it 
not being doubted but that it was good as an original Will, according to 
the Authorities determined on this Head, that the owning it to be his 
Hand-writing was ſufficient. | „ . | 
The Teſtator deſired the Witneſſes to go into another Room, ſeven 2 Sa/#. 688. 
Yards diſtant, to atteſt his Will, in which there was a Window broken, r * 
through which the Teſtator might ſee them. And it was held, that this 
Will was according to the Statute of Frauds ; for though the Statute re- 
quires Atteſting in his Preſence, to prevent obtruding another Will in the 
Place of a true one, yet it is enough if the Teſtator might ſee. It is not 
neceſſary that he ſhould actually ſee them ſigning ; for, at that Rate, if a 
Man ſhould but turn his Back, or look off, it would vitiate the Will: 
And the Signing was in the View of the Teſtator; he might have ſeen it, 
and that is enough., So if the Teſtator, being ſick, ſhould be in Bed and 
the Curtain drawn. - | | | 
But where one deviſed Lands to J. S. and his Heirs, and duly ſub- 177, 259. 
ſcribed his Will in the Preſence of three Witneſſes ; who, for the e 
Eaſe of the Teſtator, went down Stairs into another Room, and atteſted = 
the Will there, which was out of the Preſence of the Teſtator ; and the 
Heir at Law was prevailed on to join in a Leaſe and Releaſe of the de- 
viſed Premiſſes, in Truſt for the Deviſee; the Will and the Releaſe were 
both ſet aſide, for the Releaſe reciting that the Will was duly executed, 
was Suggeſtio Falſi, and the concealing from the Heir, that it was not duly 
executed, was Suppreſſio Veri; either of which Circumſtances are good 
Reaſons for ſetting aſide a Releaſe or Conveyance. 
If the Teſtator writes the Will with his own Hand, though he does 3 Les. i. 
not ſabſcribe his Name, but ſeals and publiſhes it, and three Witneſſes £emrazne v. 
ſubſcribe their Names in his Preſence, it is a good Will ; for his Name Stani. 
being Wrote in the Will it is a ſufficient ſigning: And the Statute does 
not direct, whether it ſhall be at the Top, Bottom, Cc. and by three 
Judges againſt one Sealing is a Signing within the Act. And note, it is 
Vor. V. | 6 Oc 5 e not 
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not ſaid in the Act, that the Signing ſhall be in the Pretence of the three 
Witneſſes at the ſame Time. 4 


Comyni's Rep. F. S. before the Statute of 29 Car, 2. viz. in 1668-9, wrote his, Will 
72 Fare with his own Hand on a Sheet of Paper, and the Writing went to the 
I. a Heg, Bottom on one Side, and half way on the Backſide, which Will, at the 
that upon this End of it, had the Name and Seal of F. S. and Notice was taken in his 


Evidence it is own Hand of ſome Interlineations. At a very little Diſtance on the Back- 


wagons fide of the ſame Paper, a Codicil was written, which extended almoſt 
x £ 


een e the Bottom of the ſame Backſide of the Paper, and was dated 1679, 


| fore the Exe. Which was after the Statute of Frauds, and had the Name of the Devilor 


cution of the ſubſcribed, and his Seal affixed; in which Codicil a Legacy as to a Houſe 


babe Ho was revoked, and the ſame was thereby deviſed to A. for Life, and after 
erwile | 


to his Brothers ſucceſſively, but Notice was not taken of the Names of 
there was no , 5 J . 787 | 
Reaſon that bis Brothers in the Codicil, but they were named in the Will. At the 


the Witneſſes Top of the Will was written, (Signed, ſealed, and publiſhed, as my laſt 
ſhould write Will and Teſtament, in the Preſence of the ſame, being written here for 


4 TW 6 want of Room below.) This was likewiſe written in the Teſtator's own 


5:1. Side of Hand, and then the Names of the three Witneſſes were ſubſcribed; two 
the Will, and of thoſe Witneſſes were dead, and the third was produced at the Trial, 


the Words who teſtified that he was Servant to the Teſtator for four, Years, and 
8 about twenty-ſeven or twenty-eight Years ago, he and the other two Wit- 


dn Hand 6 neſſes were called up in the Night, and ſent for into the Teſtator's Cham- 
che Reaſon of ber, who produced a Paper folded up, and deſired him and the others to 
it, had been ſet their Hands as Witneſſes to it, which they all three did in his Preſence; 


_ E = but they did not ſee any Writing, nor did the Teſtator tell them it was 
Codicil ha | 


3 his Will, or ſay what it was; but he believes this to be the Paper, be- 
upon that Pa- cauſe his Name is there, and the Names of the other Witheſſes, and he 
per: For there never witneſſed any other Deed or Paper for the Teſtator; and though the 
would have Teſtator did not ſet his Name or Seal to the Will in their Preſence, yet 
ee. e he had often ſeen him write, and believes the whole Will and Codicil to 

— be of his Hand-writing. And Lord Chief Juſtice Trevor inclined that 
the Witneſſes here was ſufficient Evidence to find the Codicil well executed, and the 


toatteſt it. The Jury found it accordingly. 


Witneſs alſo SE» f | | | 

ſays, that the Execotion was about twenty- ſeven or twenty-eight Years ago ; which Time is ſubſequent to the 
Codicil. But it was ſaid, the Execution is ſufficient within the Statute; for there is no Neceſſity that the 
Witneſſes ſee the Teſtator write his Name; and if he writes theſe Words, Signed, ſealed and publiſhed as his 
Will, and prays. the Witneſſes to ſubſcribe their Names to that, it will be a ſufticient Publication of his Will, 
tho' the Witneſſes do not hear him declare it to be his Will: And a Caſe was mentioned, determined by Lord 
Chanc. Shafte/bury, before 29 Car. 2. where a Man wrote his Will with his own Hand, and alſo theſe 


Words, Signed and publiſhed in the Preſence of, and no Witnefles had ſubſcribed it ; this was held to be a 
ſufncient Publication. Lid. | 1 | OLA abs de 


z Raym. 1282. A. B. made a Will or Teſtamentary Schedule, all of his own Hand- 
Powel v. writing, as follows, © In the Name of God Amen. I A. B. do make 
Bereiford. « this my Laſt Will and Teſtament for fear of Mortality, till I can ſettle 
<« it more at large. I do give and bequeath rooo/. unto D. P. to be 

<« paid by my Executor (or) Adminiſtrator ; and for ſure Payment there- 

„of, I do charge all the Real and Perſonal Eſtite which J have in the 

World, I being very deſirous to make a Proviſion for the ſaid D. P. 
for ſeveral good Reaſons inducing me thereunto. In Witneſs whereof 
I have hereunto ſet my Hand, this preſent 7th Day of December 1704. 
Signed, A. B.“ And delivered the ſame to the ſaid D. P. and about a 
Fortnight before his Death, A. B. did declare he had left with D. P. an un- 
queſtionable Security for 1000/7. charged upon his Real and Perſonal Eſtate, 
and that he had done the ſame for fear of Mortality, till ſuch Time as he 
could make a full and compleat Will ; which he declared he would do as 
ſoon as his Wife was brought to Bed, but that he waited to ſee if it were Male 
or Female. He died ſuddenly 6th February 1704, leaving his Wife then 
lying in of a Daughter, The Judge of the Prerogative Court gave Sen- 
EE nem | tence 
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tence againſt the Will, and pronounced that A. B. died inteſtate, On Ap- 

peal to the Delegates (among whom were Halt Ch J. Price B. and Judge 

Dormer) the Sentence was reverſed, and they pronounced for the Will, 
A. by Will in Writing, atteſted by three Witneſſes, deviſed a Copy- 2 Vern. 408. 

hold Eſtate to his Wife: And afterwards the Teſtator on the Day of his Pu #irr v. 

Death, directed his Nephew to obliterate ſome Deviſes, but ſaid nothing as % “ 

tothe Copyhold deviſed to his Wife, and then cauſed a Memorandum to 

be written, that he examined, peruſed, and approved of the Will as ſo 

obliterated and altered by his Nephew, in his Preſence, but did not re- 

publiſh it in the Preſence of three Witneſſes, but directed his Nephew to 

have it wrote out fair; but before it was brought back he became dcli- 

rious; and this was held a good Will as to the Copyhold. - 
Teſtator gave Inſtructions to make his Will of his Real and Perſonal C] Rep. 


OE OO EE OI CPC EE — 


Eſtate, and when it was brought to him he made ſeveral Alterations, #33, £47 


and then wrote the whole over as altered, with his own Hand: This 5 oy 
being found in his Study, tho? not ſigned or ſealed, was held a good Will. 


Note, the firſt Sentence was, that he died inteſtate, but that was reverſed 
by the Delegates, | 


A Will of Lands made before the Statute of Frauds, had but two Wit- Prec. in Chur 
neſſes, and the Teſtator died after the Statute, without altering his Will: 5 Serjean: 
And his Honour thought it a good Will, to paſs the Lands; but the 
other Side infiſting to have it tried at Law, he directed it accordingly. 

A Witneſs proving a Will of Lands, ſwears that he ſubſcribed the , % »,, 
Will, as a Witnefs in the ſame Room, and at the Teſtatrix's Requeſt; 74. 
two others ſwore, that they ſaw the Will executed by the Teſtatrix, and Longfird v. 
that they ſubſcribed the fame in the Teſtatrix's Preſence; a fourth He. 
Witneſs was gone beyond Sea, and therefore could not be examined. Way ef era. 
Cowper C. doubted as to the Proof of the Execution of this Will, but mining a 
would declare no Opinion on the Point until farther Application, ſaying, Wimnels to 
that the Heir at Law, then an Infant, might by that Time come of Age. Prove a Wilt 
Afterwards Lord Macclesfield held, that the bare Subſcribing by the Wit- ;* qr 
neſſes in the ſame Room, did not neceflarily imply it to be in the Teſ- Wines 
tator*s Preſence, for it might be in a Corner of the Room in a clandeſtine ſhould not 
fraudulent Way; and then it would not be a Subſcribing. by the Witneſs in only prove 
the Teſtator's Preſence, merely becauſe in the ſame Room; but that here es Will bo © 
it being ſworn by the Witneſs, that he ſubſcribed the Will at Teſtatrix's reg ee 
Requeſt, and in the ſame Room; this could not be fraudulent, . 


. | and was and his own 
therefore well enough. ſubſcribing it 


3 5 „ 3 | in the Pre- 
ſence of the Teſtator, but likewiſe that the reſt of the Witneſſes ſubſcribed their Names in the Teſtator's 


Preſence ; and then one Witneſs proves the full Execution of the Will, fince he proves that the Teſtator 


executed it; and likewiſe that the three Witneſles ſubſcribed it in his Preſence. Per Lord Chan. Maccles- 


field. | Id. 741. 


It has been determined, that a Truſt of an Inheritance muſt be deviſed 
in the ſame Manner as a legal Eſtate. Thus where | 
J. S. ſeized of Lands in Fee, conveyed them by Leaſe and Releaſe 2 77. vp. 
to Truſtees the Uſe of them and their Heirs, in Truſt (that after ſuch 259.9 oe. 
Monies raiſed as therein mentioned) the Truſtees ſhould convey to A. x. 74 4,00 
his Heirs and Aſſigns, or to ſuch Perſon or Perſons as he or they ſhould hip held, that 


| direct, as the Will 
RN | | . 0 | did not refer 
to the Deed of Truſt, but 4. had undertaken to deviſe the Land as Owner thereof, without any Relation had 


to the pretended Power; this made it much ſtronger againſt the Will. Id. 260, — It was ſaid arg” that this 


Wall, though not good by Way of Deviſe, ſhould be ſo by Way of Appointment, like a Copyhold ſurrendered 
to the Uſe of a Will, which may be deviſed by a Will atteſted by two Witneſſes, or one Witneſs only. But his 
Lordſhip ſaid, that the Copy bold paſſes by a Surrender, and not by the Will, and that if this Matter had not been 
ſettled, it might be more reaſonable to ſay, when I have ſurrendered my Copy hold to the Uſe of my Will, a Wil! 
of this Copyhold ſhall be ſo executed, and in ſuch Manner, as by the Act of Parliament a Will of Lands oug!.. 
to be executed: But this Caſe having been ruled otherwiſe, he ſaid he would not ſhake it. Id. 258. — In 1“, 
Vac. 1727. his Honour admitted it to be ſettled, that where a Copyhold in Fee is ſurrendered to tir Uſe of a 
Will, ſuch Will, tho' executed in the Preſence of one or two Witueſſes only, is good, becauſe it paiſes by the: 
Surrender, and not by the Will, which is only a Declaration of the Ute of a Surrender: But that if a Copy- 


holder 
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koider be direct. The Monies were raiſed, and 4. by Will atteſted only by two 


_ wy. Witneſſes deviſed the Premiſſes to B. Lord Chanc. Macclesfield ſaid, there 
E && 


3 could be no Queſtion, but that a Truſt of an Inheritance could not be 
Equity of Re- , | a f a 

gemption of deviſed otherwiſe than by a Will atteſted by three Witneſſes, in the ſame 
:he Copyhold, Manner as a legal Eſtate: For it the Law were otherwiſe, it would in- 
and deviſes troduce the ſame Inconveniencies as to Frauds and Perjuries, as were 


3 occaſioned before the Statute, by a Deviſe of the legal Eſtate in Fee 
e ſimple. Decreed the Will void, and that the Truſtees ſhould convey the 
there mult be Premiſſes to the Teſtator's Heir at Law. | 

three Wit- | | | 7 x | 

neſtes to the Will; for here can be no precedent Surrender to the Uſe of the Will to paſs this Truſt; and 
the Truſt and Equity of Redemption of all Lands of Inheritance are within the Statute of Frauds, otherwiſe 


great Inconvenience would ariſe therefrom ; and it is no Prejudice to the Lord to comprize the Truſt of a 


Copyhold within that Statute, becauſe the Perſon who has the legal Eſtate of the Copyhold, is Tenant to 
| the Lord, and liable to anſwer all the Services. 1bid. 261. Anon), — But in the Caſe of Tuffnel and Page, 


Faſt. 1740. Lord Hardwicke was of Opinion, that the Truſt of a Copyhold would pals by a Will not at- 


teſted according to the Statute of Frauds, as a Copy hold ſurrendered to the Uſe of a; Will would do; for 
that Equity ought to follow the Law, and make it at leaſt as eaſy to convey a Truſt, as a legal Intereſt : 
And decreed accordingly. 18:4. at the Bottom of the P. 261. 8 


Bre N. Upon an Iſſue directed out of Chancery, wherein the Queſtion was, 


in B. K. 367. Hhether a Man was compos or not at the Time of executing the Will, 

CO it held by the Chief Juſtice, that it was not neceſſary that all the Wit- 

e, neſſes to the Will ſhould ſee it executed: If one of them ſaw it executed, 
and the others were preſent, he ſaid it would be ſufficient. 

2 Will. Rep. F. S. poſſeſſed of a Term of five hundred Years in Blackacre, afterward 


\ 


236. Whit- purchaſes the Fee Simple in B.“'s Name, and deviſes Blackacre by Will, 


n all of his own Hand-writing, to C. in Fee; but the Will was neither dated, 
A Will not ſubſcribed, or atteſted. Decreed per his Honour, that as this was a 
atteſted, Sc. Term which would have attended the Inheritance, and in Equity have gone 
as in the pre- to the Heir, and not to the Executor, in which Reſpect it was to be con- 


ſent Caſe, will | Fan Ton - 
be foffctent lidered as Part of the Inheritance, ſo the Will which was not atteſted by 


to paſsa Term three Witneſſes, as the Law required it to be when Land was to pals, 


in Groſs ; but ſhould not carry this Term. 
not a Truſt | 4 


of a Term attendant on an Inheritance, nor conſequently the Term itfelf, Per his Honour, It a 
A Will not atteſted as the Statute of Frauds requires, ſhall not paſs any Eſtate of which the Heir, as Heir, 


would otherwiſe have had the Benefit. Per his Honour. 16id. —— Gib. Rep. in Eg. 168. S. C. 2 Med. 
Caſes in Law and Equity, 124, S. C. 1% % cr n dis 1G en W eee e ata 

Comyni's Reg. An Ejectment by the Heir at Law, the Quſteion for the Opinion of 

531. Hands the Court was, whether it ſhould be left to a Jury to determine, whether 

v. James. the Witneſſes to a Will (being all dead) fer their Names in the Preſence of 

the Teſtator, and this merely upon Circumſtances without any poſitive 

Proof ? Per Cur. This is a Matter fit to be left to a Jury, which is all 

that is referred to the Court. The Witneſſes, by the Statute of Frauds, 

ought to ſet their Names as Witneſſes in the Preſence of the Teſtator ; 

but it is not required by the Statute that this ſhould be taken Notice of 

in the Subſcription to the Will; and whether inſerted or not it muſt be 

proved : If inſerted, it does not conclude. but it may be proved contra, 

and the Verdict may find contra; then if not concluſive when inſerted, 

the Omiſſion does not conclude it was not ſo, and therefore muſt be 

proved by the beſt Proof the Nature of the Thing will admit. In caſe 

the Witneſſes be dead, there cannot probably be any expreſs Proof, ſince 

at the Execution of Wills, few are preſent but Deviſor and Witneſſes; 

then, as in other Caſes, the Proof muſt be circumſtantial, and here are Cir- 

cumſtances, Firſt, three Witneſſes have ſet their Names, and it muſt be 

intended they did it regularly. Secondly, one Witneſs was an Attorney 

of good Character, and may be preſumed to underſtand what ought to 

be done rather than the contrary. And there may be Circumſtances to 

| — | * | induce 
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induce a Jury to believe, that the Witneſſes ſet their Hands in the Preſence 
of the Teſtator, rather than the contrary ; and it being a Matter of Fact, 
was proper to be left to them; as whether the Livery was given on a Feoff- 
ment, when no Livery is indorſed; whether a Deed was executed when 
only a Counterpart was produced, Sc. and the Court was of Opinion, 
that the Plaintiff ought to be nonſuited. 

A Will ſhall not be read in Proof of a Witneſs's Hand, unleſs there Comyns's Rep. 
be poſitive Proof that he is dead. rh, gg 

Upon a Trial at Bar concerning the Execution of a Will, it did not Yin. Ahr. tie. 
appear upon the Face of it, that the Atteſtation of the Witneſſes was 2-vi/e (N 9.) 
made in the Preſence of the Teſtator, which being objected to, a Caſe was Bd * 
cited, where Lord Chief Juſtice Hre held it a Matter proper to be left of Bath * 
to a Jury, whether they believed it to be ſo done or not: And Mr. Paz; 

Juſtice: Chappel cited a Caſe to the ſame Purpoſe, quod Curia conceſſit, and 

held it not neceſſary it ſhould be inſerted in the Will, that the Atteſtation 
was in the Preſence of the Teſtator, though by the Statute it is neceſſary 
it ſnould in Fact be ſo atteſted. | x „ 

If a Copyholder, after Admittance, ſurrenders the Lands to the Uſe of Barnard Rep. 
his Laſt Will, and by his Laſt Will gives them to A. but the Will is not 10 1 
atteſted by any Witneſſes; yet A. is well intitled to the Lands. Per v. 5 


age. 
Lord Chanc'. 7 466 | And his Lord- 


1 5 Lig Aha att. tacos | ſhip ſaid, that 
the Reaſon is, that the Party is in by the Surrender, and not by the Will, and therefore it is good, though 
there be no Witneſſes at all; but that it is neceſſary that the Will be in Writing, and if it be ſo, it is ſuſh- 
cient; if it be ſigned by the Party; and ſo it is where a Perſon is intitled to the Trot of a Copyhold, though 
there were no Surrender at all to the Uſe of the Will, nor the Will atteſted by any Witneſs, yet it is ſuffi- 
cient to give the Traſt of a Copyhold Eſtate. Per his Lordſhip. I. 4b. 


FoORHEH ;A0K- 3b 10H 1ST) | l | | 1 : 
As Surrender was made of a Copyhold Eſtate to Truſtees, to the Uſe of 9% Cast in 
the Will; which was made with only two Witneſſes to it. It was ad- Char. 42. 
mitted, that a Will of a Copyhold Eſtate does not require three Wit- 4/p/zyard v. 
neſſes ; but this is a Deviſe of a Truſt relating to Lands, ſo within the . 


| - d Chancel- 
very wards of the Statute of Frauds: The Heir controverting the Sur- N | 
render and the Will, this Point was not determined, but two Iſſues or- beof Opinion, 
dered. | | | ; „ | that the De- 
| Fo | | 5 1 viſe of a Truſt 
muſt enſue the Nature of the Eſtate, and not make it neceſſary to have three Witneſſes, as the Copyhold 
might be deviſed without three Witneſſes: but this may be a Queſtion to be determined when the Iſſues 
are tried, Bid. — Vin. An. git. Deviſe. (N. 1.) Ca. 4. p. 129. S. C. lates it thus. A. ſeized in Fee of 
Copyhold Lands, makes a ec to the Uſe of B. and C. and their Heirs, to the Uſe of his Will, and 
devifes the Lands to D. Parker C. was of Opinion, that the Circumſtances required by the Stat. 29 Car. 
2. of Frauds in Peviſes of Lands, ought to be obſerved in this Caſe; for, by this Surrender, the Fee of the 
Copyhold was in the Surrenderers, and only a Truſt deviſed by the Will, which rannot paſs by the Deviſe, 
without the Circumſtances required by the Statute of Frauds, in relation to Deviſes of Lands, be duly ob- 
ſerved. But, the Couofel inſiſting, that a Deyiſe of Copyhold is not within the Statute, Lord Chancellor ſaid, 
that if the Surrender had been only to the Uſe of the Will, that might have been a Queſtion in this Cafe, 
but now it is not; however hel fnclined to think it neceſſary in that Caſe, but would not determine that 
Point, that not being the Caſe before him. : ON 
Will made beyond Sea, of Lands in England, muſt be atteſted by three 2 77/7. Rep. 
Witneſles. N IV FORE q wes Ta . 1 . = N : 1 Ty 293. 
J. S. had a Power at hy Time during the joint Lives of him and M. 2 171. Neg. 
his Wife, by his Laſt Will, or any Writing purporting to be his Laſt 506. Dormer, 
Will, under his Hand and Seal, atteſted by three or more credible Wit- K. V. Tur. 


| 3 3 * . | | land, &c. 
neſſes (if he ſhould die before his Wife, without any Iſſue between them Tord Charc. 
bog ay ror or e rr Rog then King ſaid, that 


- CV 
2 #4 * * * 2 4 * 17 y 
PR 2. 2 [4 5 ſ}- > 


. 
* 4 


hn 8 A Fine | I | though he 
himſelf inclined to think the Will of the Lands good, if the Teſtator ſhould acknowledge the Nags to be 
his, and the Witneſſes ſhould ſu ſcribe, in his Prefence, : yet that Point ſhould, be reſerved to the De- 
fendant ; and ſaid, that he took this Will to be a good one, and being ſo, to be a good Charge; but 
in the Caſe of Stonehouſe and Evelyn, in proving a Will diſpoſing of a real Eſtate; the Proof was full 
that the three ſubſcribing Witneſſes did ſubſcribe —_ Names in the Preſence of the Teſtatriz ; but 
Vol. V. — | | | | one 
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one of them then living) to charge Lands with any Sum or Sums of Money not ex- 
ſaid, he did ceeding 2000 l. to be paid to ſuch Perſons and in ſuch Proportions, as 
not ſee the he ſhould appoint; with the like Remainder to M. if ſhe ſhould die with- 
3 Iſſue in the Life of her Huſband J. S. There was no Iſſue of the 
owned, at the Marriage, and F. S. by his Laſt Will in Writing under his Hand, at- 
ſame Time teſted. by three Witneſſes, but not ſealed, reciting his Power, Cc. dil- 
ihe Witneſſes poſed. of 2000 J. to the Plaintiffs (being his Relations) in the Proportions 


ſubſcribed, . a bel I 9 
chat tue Namp therein mentioned. There were three Witneſſes to the Will. Two of the 


- 
— 


ſigned to the Witneſſes ſwore that the Will was ſigned by the Teſtator, in the Preſence of 


own Hand. and ſigned the Will before, called for the Witneſſes, and declared that Wri- 


writing, whic 


Sir Jeb % ting. to be his Laſt Will, and that all the three Witneſſes were then pre- 


| 11 held, | f 
8 . all ferred it to the Judges of B. R. who determined (on Argument) that the 


— 
* 
4 


= * a 
. * 
0 


4 


| ? 4 45 EFF: a8, 3 1. # | 1 $a EE 'T 44 44 4 v1 | Tt } 15 Red | "TY i 4 # {11 } 2 K 
3 Will. Rep. 254. And Ibid. the Reporter ſays, that on his mentioning, his Honour's 8 above to 
thrice ruled it 


of Frauds does not ſay that the Teftator ſhall ſign bis Will in the Preſence of three Witneſſes, but requires theſe 
three things: Firſt, that the Wilt ſhould be in Writing. | Secondly, that it mould be ſigned by the Teſta- 


17 9 1 * þ = x” Po _—_ \ : # 1 
2 60 Mol ns- 2 Sang noise 


vin Ar. tit. A Will of Land was duly ſigned by Teſtatrix in the Preſence of A. and 


9 proved. After this the Teſtatrix called in B. to be a Witneſs to the Will; 
; ſhe_.told, him zit was her Will, and publiſhed it as ſuch; after this ſhe 
called in C. and did, the fame. The - Queſtion. was, whether theſe Wit- 

neſſes atteſting this Will at ſeveral Times though, all in gdthe Preſence of 

8 the Teſtatrix, was according to che Statute of Frauds and Perjuries? Ba- 

* Por the In- ron Price held it i e, at Let Alfizes at Devon, 171. 
tent was, that e r e 
all che Witneſſes ſhould be togeter, tht one might eng for the other; dug nie gere) Way tet i 
Fraud and Peha, for ater the firſt Müseß ad ried k, gere right be Reger &f Iterineation 
Per Baron Price. Bil. a DOE ee eee eos ens 303 e PET t 50110 20 1801 ae 


LETT! 4 " 7 
| +4 1 414U8 . C a 


Pre*;in Chane, Lord Keeper Wright held a Publication-of a Will before three Wit- 
185. Cork... neſſes, though at three ſeveral Times, good "within the Statute, and 


Ha, thought the writing of the Will wüh the Teſtstors owh Hand, a foffi- 
cient Signing withinthe Statute, thöugh not © fubſeribed or ſeated by 
him; but doubted whether owning the Subſcription to be his was ſuffi- 
cient : But the Validity of the Will 18 a Qa og at L. 


ordered it to be trie. 


Fig, "oh tit. If a Man draws up his own Will, and ſends it to Tounſe? to be ad- 
cui, 


. c, Viſed.of the Legality of it, this is po Will, -upleſs it has a Publication 
e . after he receives it back from his Counſel. "If after his Will came from 


Counſel, with Alterations made by Counſel, the Party" puts his Seal to it, 
or ſubſcribes his Natrie, or writes upon it, This is my Will; though there 


be no Witneſſes to it, yet this is a good Publication; "becaufe any of thoſe 


declare his Intent, that it ſhould be his Will: And though it had no for- 


mal Beginning, but began, Alſo I give and begqueath; and though there 


be Blanks for the Names of ſuch Perſons as he ſaid he had made a 
Leaſe or .Feaffment to, to perform his Will, if there be ſuch'a Leaſe or 


Feoffment, this is a good Will, and ſhall direct thoſe Perſons, to whom 


ſuch Leaſe, Sc. is made, to perform all Things according to the Direc- 
1 6 % ²⅛˙— —T—!!. ĩͤ- . ̃ĩ A ⅛˙—vVv 43 
in Ar. tit. If a Teſtator ſigns his Will, but delivers it as his Act and Deed; yet 


an, this vil bez Bent Publicado. © 


3. P. 125. 2 
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A—_ 


a Younger: Brother of the Heirat Law, at the Uncle's Funeral, ſnatched 1 90 
tne Will dut of che Hands of the Exreutur, and tore it in many ſmall “ 
Pieces, hut moſt of them, and particularly ſuch Part wherein was the | 
Deviſe of the Land, were picked up and ſtitched together again: And on 

a Bill to have the Will eſtabliſhed, it was decreed that the Deviſee 
ſhould:*: hold againſt the Heir, and he to convey to him, although there « A Will 
was no direct Proof made that the Heir directed the Tearing of the tho' gnawn 
Wilh-1919 501 a: 01 fl d vd eee ih e mee eee to Pieces by 


| 


Rats in the 


1124-4 QUIVER d Xs 264 K 2102 dz. OW i ie ; nt 1 ao r : | 
Life of the Deviſor, if by joining Ge Pieces together, the Contents can. be known, will be good. So if 2 
ath of the Deviſor, though gnawp, burnt, or loſt after, it ſhall ſtand 


Will continues in Writing at the 

good. Alien 2, 55. A Writing, in Form of an Indenture, and ſealed and delivered, if proved to be intended 

a Will, Mall be good as ſuch. 1 Ch. Cof. 248.— 1 Mod. 117. RE 

2. Ok the Republication of a Will. — What will amount to a 
Repitblication, — And, where a Republication, will make a 

. .. Deviſe good. Sno e ts d rae bak £7 


il 


It a Man deviſes certain Lands, and after aliens the Land to a Stranger, 1 7». 330. 
and repurchaſes z and after ſhews his Intent, that che ſaid Will ſhall be #4//v.Dunch. 


his Will. This is a new Publication, and the Land ſhall paſs by the 
 Devies-- ine yg bangin yiub gw DOB 1 5-74. - 
So the Teſtator's ſaying his Will was in a Box in his Study amounted 
to:anowm Publication: - 2 oof ore oP oagdy 249 ents 2 and 
ER n na - ASH 554 Ein „„ 05 9 0 5 ton. 
1 Freem. 264. ſtates it; A. deviſed his Lands in P. and all his other Lands unto his Wife, and after pur- 
chaſed other Lands, and then diſcourſing with B, B. deſired him to let him have thoſe new purchaſed Lands 
at the Rate that he bought them: A. anſwered, No; for thet be Had made his Will, and ſettled bis Eſtate, 
and intended thet his Wiſe ſhould have his whole Estate. The Court ſtrongly inclined that this was a new 
Publication, and applied particularly to the Lands 3 and that it was no Matter for alledging, guod dixit Ani- 


2 Fern. 209, 


mo Teftandi, for that muſt neceſſarily be intended, when the Diſcourſe had particular Reference to the Will. 


—— 2 Chan; Rep. 138, 149, S. C. ſays, 2 Trial at Law having been had upon this Point, a ſpecial Ver- 
dict was found by C. 1 Noth Direction and, on a ſolemn Argument, all the Judges of C. b. held it a 
Republication of the 

the Judges Opinion. 


* 


To itt didnt ere 59 | 

1. Man ſeiſed of Lands, deviſes all the Lands to J, $. and after- 1 Noll. Abr. 
wards purchaſes the Manor of D. and after writes in his Will that J. Dea 
thell;be e Freed Net this is not any new Publication, to make the 
Lar PA tf 20 07 4911 du? i nine 4 AHI 0 | n 1 | 
d the Þ urch e of the Manor of D. he delivers the firſt Will as 74. Big 
his Will, and ſays, that it ſhall be his Will, without putting any Words Salt. 237. 
thereto: Net this ; a new Publication to make the Lands newly purchaſed _ 


NI 6 50 i; * #% 4 IM 2 
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1 aſs. 4. 0 3 28 ERR 1 "+ } | | 
1 if 2 Man ſeiſed of Lands in D. deviſes to another by his Will in 1 Rot, Ab- 
Writing all his ans, a0 D., and after purchaſes other Lands in D. and 618. 
aſter one J, S. cotges t him, and requeſts him to give him the Buying 
of the Lands. laft-purchaſed.; And he anſwers him, that he will not, but 
that his Intent was, that thoſe Lands ſhould go to his Executors (the De- 
viſee being made Executor by the Will) as his other Lapds ſhould: And 
after the Beviſor cauſes a Codicil to be writ, in which there is a Deviſe of 
ſeveral perſonal Things, as Corn and Implements of Houſhold, and an- 
nexes it to his firſt Will: And after dies without other Publication; yet 
this ſhall be a ſufficient Publication to make the Lands newly purchaſed 
to paſs by the Will, for there needs no other Words in the Will than 
there were before; and his Intent appears, that it ſhould be his Will, by 


- 
: 


the annexing the Codicil. 


But 


| An * nele having deviſed his Eſtate from his Nephew and Heir at Law, 2 Fern. 441. 


ill, and that the Lands belonged to the Wife, and that the Court of Chancery afſit med 


ä 


i Abr. Eg. PButif a Man has Iſſue of two Daughters, A. and B. and he Deviſes 
Caſ. 4% Lands to A. and to the Heirs of her Body, and for want of Iſſue 0 . 
ee 22. and A. dies in the Life-time of the Teſtator, leaving lſſue, though after 
, -- 8 Teſtator annexes a Codicil to his Will, and thereby diſpoſes of ſome 6 
Part of his Perſonal Eſtate :' Yet this will not amount to a Republication 
of the Will, nor give any Title to the Iſſue of A. though the Teſtator 
| had declared in his Will, that B. had married againſt his Conſent, and 
that what he had given her, was in full of her Portion, and in Bar of any 
| further Part of his reat'Eſttte, > {8 nn e2209 005 4 das ebase 1301 
2 Yen, 209. It has: ben doubted whether if one deviſes a Leaſe to his Daughter, and 
:  - .* afterwards renews the Leaſe, and afterwards adds his Codicil to his Will, 
+ + + .» without taking any Notice of the Leaſe, whether the! Renewal of the 
Leaſe is a Revocation, and whether the adding a Codieil to his Will is 
MSS. Rep. It has been ſaid, however, that if a Codicil be executed after making 
Gibfrv. Po- a Will, and purchaſing Lands, it will amount tea Republication, and paſs 
gero, in Cane. the Lands purchaſed after making the Will, and that it was ſo deter- 
23 C. 2 mined by all the Judges in the Cafe of Acherlzy and Vernon; which ſee inſra. 
Tc 5; Sed Q: unleſs it appears he had his Real Eftate under Conſideration. : /- | 
MSS. Rep. A. having given a Legacy, ter alia to his Son Joſephb. Foſeph died, 
Perkins and and he afterwards had another Joſeph, and then 'by-a Codicil te his Will, 
ers confirming his Will, he took Notice, that ſince the laſt, it had pleaſed 
"wait, God to give him another Son, and gave him a ſmaller Legacy. Deter- 
mined, that this was a Republication ef his Will, and amounted to 2 
ſubſtituting the ſecond Joſeph in the Place of the firſt; and gave him the 
e 
O. Eliz.422. Tf a Man has Iſſue three Sons, A. B. and C. and deviſes Lands to B. 


Full V- in Tail, Remainder to C. and B. has Iſſue two Sons, and dies, and afte 


"> 8 rn I 


Sc I, * 


the Deviſor ſays, My Will is, that the Sons of B. ſhall have the Lands 
deviſed to their Father, as they ſhould have had if he had lived and had 
died after; and then the Deviſor dies. Whether this ſhould amount to a 
new Publication, Dubitatur: two Judges againſt Wo. | 


* 


1 Lev. 243. If J. S. has Iſſue two Sons, Villiam and Robert, and Robert. has Ibo a Son; 


4 


Strode v. Be- named Robert, and J. S. deviſes Lands to his Son Robert, and his Heits; 
a, and by the face Will gives his Grandſon 50 7, and Naber bis Son dies: 
755 34. And after F. S. by Parol republiſhing his Will ſays, Robert my Grand- 
2 J fon ſhall take by my Will as Robert my Som ſhould, have dong: Let, the 


Raym. 408. | | | the 
Jt: des Grandſon ſhall not have the Lands, for Lands- cannot po: but by Will 
in Writing; and his Son Robert cannot import bis Grandſon Robert, eſpe- 


cially when, by the ſame Will, he has mats DIL e Sor 
and Grandſon. The Judgment to the contrary, . given by three Judges. 
- againſt the Opinion of Scroggs in the Common Pleas, is-faid by the. Re- 
| Porter to have been reverſed in B. R. (as he heard) though it was ar- 
gued, that the Words of the Will were proper enough to, paſs the J. ads 
ro the Grandſon ; for that the Addition of Grand. only, imporged a Di- 
ſtinction between Father and Son while living: but that the Father being 


” 


dead at the Time of the Republication, the Grandſon” might properly be 
Nr EQN ene 5 . was 


deſcribed by the Name, of Son. 


as 5 J. . by a Will dated 17 Jan. 1711, deviſed to M. bis Wife 1000 


ty v. Vernon. Per Annum for her Life, to iſſue out of his Real Eſtate, his capital Meſ- 
J. S. by Will, ſuage at H. c.; to his Siſter E. 200 J. per Annum for her Life; and 10001. 
March 1700, i | 2 N 
deviſed all his Lands to 4. his Nephew and his Heirs, and directed, that he ſhould take the Surname 
of Lytton ; and his Perſonal Eſtate he deviſed to Dame'——— Rue, his Siſter, and the ſaid J. and made 
them Executors. Afterward J. S. purchaſed the Equity of Redemption of ſome Mortgages in Fee, 
which were mortgaged to him before he made his Will, and 13 Jan. 1704, by a Codicil atteſted by three 
Witneſſes, he ſays, ** I make this Codicil, which I will ſhall be added to and be Part of my Laſt Will, 
CPD | & which 


4 
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0 L ler Daughter, for her Portion; and after other Legacies, he FRY « which 5 
viſed the Reſidue of his Real and Perſonal Eſtate to A. B. C. D. and F. and u have for- 


their Heirs, Executors and Adminiſtrators, on Truſt to veſt the Reſidue of“ merly 
his Perſonal Eſtate in Lands of Inheritance; and that his Truſtees ſhould“ made.“ 


ſtand ſeized and poſſeſſd of his Real and Perſonal Eſtate to the Uſes of And Lord Ch. 


= Fe ep yr Cooper, af” 
his Will, during his Wife's Life; and after her Deceaſe, if he ſhould Cited by 55 


die without Iſſue, to the Intent that his Freehold and Leaſehold Eſtate, % rewer 
and the Lands to be purchaſed ſhould be ſettled to the Uſe of the De- Makier of the 
fendant G. for ninety-nine Years. Then to his firſt and other Sons in Tail . 
Male, Sc. F. S. purchaſed ſeveral Fee-farm Rents, Aſſart Rents, and owes, and 
other Lands and Tenements, and then by a Codicil, 2 Feb. 1720, being Tracey ]. 
two Days before his Death, he recites that he made a Will, dated 17 Jan. 16 Junc 1708, 
1711, and then ſays, J hereby ratify and confirm the ſaid Will, except vergess. that 
« in the Alterations hereafter mentioned. The Portion to my Niece I. abies... 
«© ſhall be made up 60007, and what I have given to my Siſter and tion. For 
«© Niece, ſhall be accepted by them in Satisfaction of all they may claim fince the Stat. 
* out of my Real and Perſonal Eſtate, and on Condition they releaſe all 29 Cor 2 
« Right, Sc. to my Executors and Truſtees in my Will named; and Bs DE 
thus having provided for my Siſter and Niece, I deviſe all the Lands Lands by an 
by me purchaſed ſince my Will, to my Truſtees and Executors in my implied Re- 
« Will named, to the ſame Uſes, and ſubject to the ſame Truſts to which publication; 
I have mentioned to deviſe the Manor of H. and the Bulk of my = * 
Eſtate; and I revoke that Part of my Will, whereby -I appoint A. B. Deviſe or 
and C. three of my Truſtees in my Will, and I deſire K. and N. to Lands is con 
be two of my Truſtees, and deviſe my ſaid Real Eſtate to them ac- tained, ought 
cordingly.“ Lord Ch. Macclegſield, 20 Nov. 1723, decreed, that the e 
Will was confirmed by the Codicil; that J. S. ſigning and publiſhing 3 


| : 9-9 „ S Preſence of 
his Codicil in the Preſence of three Witneſſes was a Republication of his tee Wit. 


Will, and both tagether made but one Will; and by the ſaid Will and neſſes. Cited 


Codicil, his Fee-farm Rents, Aſſart Rents and Lands, contracted to be on pong 
purchaſed, and all his Real and Perſonal Eſtate, (except the Copyhold ETOP 


ley and Vernon, 


purchaſed before his Will) did well paſs. On Appeal to the Lords, the as the C 


aſe of 
Decree was affirmed.  _ | 


Lytton and 

„ T1: 116 Gon We” PHE 1 Viſcounteſs 

Falkland, Vid. Comyns's Reg. $93: —— A. by Will, dated 11 0#, 1684, only executed, took Notice that 
his Lands were ſettled upon his Sons B. and C. in Tail Male, and then devifed in theſe Words: In Caſe 

my Sons ſhall have no Iſſue Male, then for the Preſervation of my Name and Family, I deviſe my 
* ſaid Lands to my Brother G. and the Heirs Male of his Body iſſuing.” C. died in the Life of the Teſta- 
tor, having Ifſue-a Son, then Lord Lanſdown, by which the Deviſe to G. in Tale Male lapſed. Aug. 15. 


4 


=" 


1701, the Teſtator ſent for ſeven Perſons, and ſaid, ** I ſent for you to be Witneſſes to my Will, and 
__ «t ſometimes to be Witneſſes to the Republication of my Will ;** and then took a Codicil, dated ſame Day, 


in one Hand, and the Will in the other, and ſaid, © This is my Will whereby I have ſettled my Eltate, 
„and I publiſh this Codicil, as Part thereof ;'' and then ſigned the Codicil which lay on the Table with 
the Will, in the Preſence of the Witneſſes, who ſubſcribed it in his Preſence. By this Codicil he deviſed 
in theſe Words; Whereas I heretofore made my Will, dated 11 O#..1684, which I do not intend 
«© -wholly to revoke ; but in regard to the many Accidents and Alterations in my Family and Eſtate, I by 
this Codicil, which I appoint to be taken as Part of my. Will, deviſe as follows ;” and then deviſed 
ſeveral Manors, "Sc, to his Soa B. in Fee, and 100 J. per Aunum to his Nephew, then Lord Lanſdown for 
Life. He then put the Will and Codicil tagether in a Sheet of Paper, and ſealed them up in the Pre- 
ſence of the ſame Witneſſes : But the Will was not unfolded in their Preſence, nor did any of them write 
their Natnes as Witneſſes on or under the Will, or on the ſame Paper; but on the Codicil only. And 
Par ier Cxiiji aud the whole'Court held this no Republication. For fince the Stat. 29 Car. 2. there ſhalt 


be no Republication by Implication; but the Will muſt be re- executed, otherwiſe a Deviſe of Lands ſhal! 


not be good. Comyns's Rep. 384. Vid. Lucas's Rep. 96. —— Since the 29 Car. 2. the ſame Forms are 
neceſſary to the republiſhing a Will as to the firſt making it. Reſolved per Lord Ch. Conrper, Trewsr 
Ch. J. and Tracey j Vid. Luas's Rep. 98. | 


It was determined upon the Opinion of all the Judges, that if a Will MSS. Rep. 
'be made, and afterward another Wil without cancelling the former ; and ih v. 
then by an Act ſubſequent to both, the firſt will be confirmed, the Limi- 5 Wo is 


om. Proc. 


rations in that Will ſo confirmed, will take Place: And alſo that if there ur 1-51. 
Vor. V. 0. . "Ie 


before taken 


are two inconſiſtent Wills of the ſame Date, neither of which can be 
proved to be laſt executed; they are both void by the Common Law for 
_ uncertainty, and will let in the Heir at Law: And alſo that although the 
Wills are dated the ſame Day, the Limitations may take place if they 
are conſiſtent in both, to the Diſinheriſon of the Hèir at Law: And ypon 
the 


nin. 


this Opinion, the Order appealed from, which was a Diſmiſſion o 
Plaintiff's Bill in the Court of the Exchequer in Ireland, was confirmed in 
Favour of Lord Angle/zy, by the Houle of Lords. Vide the printed 
Copy. e 7jCCCCCCCCC C0 


. 


2. What tall be deemed a good Will in Writing of Soods 


$%-p. Hör. 14. Tf it be a Will of Goods and Chattels, and be compleat, there myſt 
Foc. I. be an Executor named in it, and that Executor that is named muſt be 
capable of the Executorſhip; for this is the principal Thing in it. And 
be there never ſo many Legacies given, and no Executor made, this 
Will is but a Codicil, and cannot be properly called a Teſtament; for 
here the Party dies Inteſtate, and an Adminiſtration of the Goods muſt 
be granted: But where there is an Executor, although there be no Le- 


vo 


gacy given, yet it is properly ſaid to be a Teſtament. ZR 
See Title Executozs, and Adminiſtrato2s, and Legacies, 


3. What ſhall be ſufficient Proof of a Wil, 


Sink, Part A written Will, when it is written with the Teſtator's own Hand, proves 
4. (cc. 28. itſelf, and therefore needs not the Help of Witneſſes to prove it; and for this 
| 2 F 4/17: Cauſe, if a Man's Will be found written fair and perfect, with his own 
_ 3 The Hand, after his Death, although it be not ſubſcribed with his Name, ſealed 
Law, in theſe with his Seal, or have any Witneſſes to it, if it be known or can be 
Particulars, proved to be his Hand, it is held to be a good Teſtament, and a ſuffi- 
ab aps UTE cient Proof of itſelf ; but if it be ſealed with his Seal, and ſubſcribed with 
Land, Ge. is the Name of the Teſtator, and can be proved by Witneſſes, it is the 
altered by 29 more authentick ; and when it is found amongſt the choiceſt Evidence of 
Car. 2. c. 3. the Teſtator, or faſt locked up in a ſafe Place, it is the more eſteemed ; 
<p for if it be written in another Hand, and the Teſtator's Hand and Seal, 
Inch makes Or one them, not to it, although it be found in ſuch, à Place as before, 
it neceſſary yet ſome Proof will be expected of it further by. Witneſſes in that Caſe; 
for the Will and if Writing be found under the Teſtator's o, n Hand, yet if it 
to be ſub- be but a ſcribbling Writing, written copywiſe, with a great Diſtance be- 
| —_—. tween every Line, without any Date, in ſtrange Characters, with man 

or ſome one Interlineations, and lying amongſt his void Papers, or the like: This will 
in his Pre- not be eſteemed a ſufficient Will, nor a good Proof of it, but it ſhall be 


ſence, and to accounted rather a Draught or Image of the Teſtator's Will, for a Direc- 
be ſubſcribed | 


e e tion to him after to make his Will by; and yet if it can be proved that 
ſence by three the Teſtator did declare himſelf that this ſhould be his Will, this will be 
Witneſſes. A good Will, and a good Proof of it. „„ SO. 

Id. bid, If it be proved, that the Teſtator ſaid his Teſtament was in ſuch a 

Schedule, in the Hands of J. S. and J. S. produces a Writing, depoſing 

it to be the ſame, this is a ſufficient Proof: But if he fays withal, it is 

written with his own Hand, then it ſeems ſome other Proof, as by com- 

-paring Hands, or the like, that it is his Hand wherein it is written, will 

be expected. fe | 

72, hid If the Witneſſes will prove the Writing prod uced to be the Laſt Wili 

. of the Teſtator, or that he ſaid it was, or it ſhould be his Laſt Will, or 

that it was the fame Writing that was ſhewed to them, and whereunto they 


A 
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are Witneſſes; 'alchough they never heard it read, or ſet their Hands to 
it, it is a ſufficient Proof. ot a eg | | 
Where there is no Queſtion or Oppoſition moved or had about or 
againſt a Will, there the Oath of the Executor alone is eſteemed a ſufficient 
Proof of it, and in that Caſe regularly no other Proof is required z and 
where more Proof is neceſſary, it is in the Diſcretion of the Ordinary what 
Proof to admit and allow: Aud thoſe Witneſſes, for Number, Nature 
and Quality, or ſuch other Proof that he deems and accepts for ſufficient, 
is ſufficient; and the Will fo proved by ſuch Witneſſes, or ſuch other Proof, 
is ſufficiently proved. | | | 
All Perſons, male and female, rich and poor, are eſteemed competent Swinb, Part 
Witneſſes to prove a Will, ſave only ſuch as are infamous, as perjured 4. Jec. 24 
Perfons, and the like; and ſuch as want Underſtanding and Judgment, as 
Children, Infants, and the like; and ſuch as are preſumed to bear Affec- 
tion, as kindred, Tenants, Servants, and the like. A Legatee is reputed 
a competent Witneſs to prove any other Part of the Will but his own 
Legacy, or to prove any Thing againft himſelf touching his own Legacy, 
bur not otherwiſe ; and therefore where there are two Witneſſes of a Will, 
wherein either of them have ſomewhat bequeathed unto himſelf, this Will 
eannot be ſufficiently proved for thoſe Legacies, but for the reſt of the 
Will it may be ſufficiently proved. But ſee poſtea. e 
Where a Teſtator by his Will deviſed Lands, and gave to the Wife of 1SS. Rep: 
John Hailes an Annuity of 20/7. a Year to her ſole and ſeparate Uſe; and to 4 v- 
F. Hailes and his Wife each of them a Legacy of 10/7. and charged his . 
whole Real and Perſonal Eſtate with the Payment of all his Legacics and B. R. IN 
Annuity. J. Hailes was one of the ſubſcribing Witneſſes to this Will, _ 
The Legacies and Satisfaction for the Annuity were tendered and refuſed ; 
and the Queſtion now was on a ſpecial Verdict, whether this Will was 
good and well atteſted within the Statute of Frauds and Perjuries? The 
Court were of Opinion, that the Will was not properly atteſted, as Hailes 
was intereſted, and therefore not a credible Witneſs; and gave Judgment 


—U—— — — . 
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for the Plaintiff, the Teſtator's Heir at Law. 


Witneſſes have been examined to prove the Teſtator's Intept. 2 Ld. Raym. 
1 4 | | „ 1326. Cliffe 
Sv. Gibbons & ab. 
The Probate of a Will cannot be controverted at Common Law. 1 Ld. Raym. 


9 ap teen eee 12 3 1 ö ; FEA I LS SANY; 262. Sir 

Richard Raine's Caſe. - N.-B. Though neither the Courts of Law, nor the Court of Equity can determine 
the Validity of a Probate adverſarily; yet if it comes in - incidentally, and the incident is admitted by the 
Parties, thoſe Courts may determine it, and hold the Parts bound by their Admiſſion. Ark. 630. Sheffield 


v. The Ducheſs of Backingham. 


| A Recital of a Will in a Copyheld Admittance is Evidence againſt / 735. 
é rear 4 reeog ply ro red ths : 5 

2. If the Probate or Regiſter of a Will be Evidence to prove a Pe- 1. 745: 
According to Holt Ch. J. the Regiſter's Book is good Evidence to prove! _ 3 
a Will conderning Lands. 1 0 eee 


L 


| ER 1 sf, By n v. Adams. 
One of the ſubſcribing Witneſſes to the Atteſtation of a Will having 2 Sr. 1253. 
an Annuity deviſed to his Wife, was held not to be a credible Witneſs of on 


-_ 


46. | em' of Anſiy 
within the Statute. ar 1 RE v. Dore ing. 
Parol Evidence is not admitted to contradict the Words of a Will. 2 | jo > 
IN Hy | | Fs owfeld v. 


Stoncham, & Caf 7 emp. Talbot, Brown v. Selwin, 240. 


And Proof of a Will cannot be made againſt a Man by Confeſſion of his 1 54 3 
s 2 ; v 1 73 
own Witnelſs. | | 39s 9 


Executor 
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Ja. 847. 


* 


Executor may be ſued. for a Legacy where he proves the Will, though 


Edgauorth v. he does not live in that Dioceſe. 


Smalridge. 


But Deviſees, Legatees, and Creditors, are now made competent Wit- 
neſſes to Wills. Therefore we are next-to ſhew —— 


1. In what Caſes -Devilecs, Legatees, and Creditozs may 
be admitted to pꝛave a WH, 


« By the Act of 25 Geo. 2. for avoiding and putting an End to certain 


4 Doubts and "Queſtions, relating to the Atteſtation of Wills and Codicils, 
„ concerning Real Eſtates, in that Part of Great Britain called England, and 


4e in his Majeſty's Colonies and Plantations in America, it is enacted, That 


« any Perſon ſhall atteſt the Execution of any Will or Codicil, which 
< ſhall be made after the 24th June 1752, to whom any beneficial Deviſe, 
<« Legacy, Eſtate, Intereſt, Gift or Appointment of, or affecting any Real 
« or Perſonal Eſtate, other than and except Charges on Lands, Tenements, 
* or Hereditaments, for Payment of any Debt or Debts, ſhall be thereby 


« given or made, ſuch Deviſe, &c. or Appointment, ſhall ſo far only as 


4 concerns ſuch Perſons atteſting the Execution of ſuch Will or Codicil, or 
any Perſon claiming under him, be utterly null and void; and ſuch Per- 
„ fon ſhall be admitted as a Witneſs to the Execution of ſuch Will or Co- 
„ dicil, within the Intent of the Act of 29 Car. 2. notwithſtanding ſuch 
< Deviſe, Sc. 7 | | | 

« And it is alſo enacted, that in Caſe by any Will or Codicil made or to 
be made, any Lands, Tenements, or Hereditaments, are or ſhall be 
<* charged with Dèbts; and any Creditor whoſe Debt is ſo charged, hath 


<4 atteſted, vr-ſhall atteſt, the Execution of ſuch Will or Codicil, ſuch Cre- 


<< ditor ſhall be admitted as a Witneſs to the Execution of ſuch Will or 
Codicil, within the Intent of the ſaid Act. That if any Perſon hath at- 


* teſted the Execution-of any Will already made, or ſhall atteſt the Execu- 
„tion of any Will, c. made on or before 24th June 1752, to whom any 
Legacy is or ſhall be thereby given, whether charged upon Lands, Tene- 


„ments or Hereditaments, or not; and ſuch Perſon before he ſhall give 
his Teſtimony concerning the Execution of ſuch Will, Fe. ſhall have 


been paid, or have accepted or releaſed, or ſhall have refuſed to accept 


* fuch Legacy or Bequeſt, upon Tender made thereof; ſuch Perſon ſhal! 
be admitted as a Witneſs to the Execution of ſuch Will, Sc. within the 


Intent of the ſaid Act. Provided that in Caſe of Tender and Refuſal, 


* ſuch Legatee ſhall in no wiſe be intitled to ſuch Legacy, but ſhall be 


e barred from his Legacy; and in Caſe of Acceptance, ſuch Legatee ſhall 


e retain his Legacy, which ſhall have been ſo paid, ſatisfied, or accepted, 
* notwithſtanding ſuch Will or Codicil ſhall afterward be adjudged to be 
„ void. That in Caſe a Legatee, Cc. who hath atteſted the Execution al- 
© ready made, or which ſhall be made on or before 24 June 1752, ſhall 
die in the Teſtator's Life-time, or before he ſhall have received or re- 


<< leaſed or refuſed (on tender) his Legacy, ſuch Legatee ſhall be a legal 


* Witneſs to the Execution of ſuch Will, &c. within the Intent of the faid 


Act of 29 Car. 2. Proviſo, that the Credit of every ſuch Witneſs ſo at- 


< reſting, Cc. and all Circumſtances relating thereto ſhall be ſubject. to the 
$ Conſideration and Determination of the Court and the Jury before whom 
any ſuch Witneſs ſhall be examined, or his Teſtimony or Atteſtation made 
* uſe of; or of the Court of Equity in which his Teftimony or Atteſta- 
* tion ſhall be made uſe of; in like Manner as the Credit of Witneſſes in 
„other Caſes, ought to be conſidered of and determined. No Perſon to 
*6 whom any beneficial Eſtate, Intereſt, Gift, or Appointment, ſhall be given 
or made, which is thereby enacted to be null and void, or who ſhall have 


** refuſed 
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e refuſed+2a receive any ſuch Legacy or Tender as aforeſaid; and who 
„ ſhall have been examined as a Witneſs concerning the Execution of ſuch 
« Will or Codicil, ſhall, after he ſhall have been ſo examined, demand or 
* take Poſſeſſion of, or receive, any Profits or Benefit of or from any ſuch 
< Eſtate, Sc. given by any ſuch Will or Codicil; or demand, receive or 
accept from any Perſon, any ſuch Legacy or Bequeſt, or any Satisfac- 
* tion or Compenſation for the ſame, in any Manner, or under any Colour, 
* or Pretenoe whatſoever. This Act not to extend to the Caſe of any Heir 
at Law, or of any Deviſee in a prior-Will-or Codicil of the ſame Teſta- 
tot, executed and atteſted according to the Act of 29 Car. 2. or any 
<,/Perſon clauning under them reſpectively, who has been in quiet Poſſeſ- 
« fion for two Years next preceding the 6th of May 1751; as to ſuch 
Lande, Fenements, or Hereditaments, whereof he has been in quiet Poſ- 
«© ſelhon as aforeſaid. This Act not to extend to any Will or Codicil, the 
«, Validity or due Execution whereof, hath been conteſted in Law or Equity 
by the Heit of ſuch Deviſor, or the Deviſee in any ſuch prior Will or 
Will or Codicil ſo conteſted, or any Part thereof, or for obtaining any 
„ Codicil; for recovering the Lands, Sc. mentioned to be deviſed in any 
other Judgment or. Decree relative thereto, on or before the ſaid 6th of 
<<" May 17561, and which has been already determined in Favour of ſuch 
Heir at Law, or Deviſee in ſuch prior Wül or Codicil, or any Perſon 
« claiming under them reſpectively, or which is ſtill depending, and has 
<< been proſecuted with due Diligence; but the Validity of every ſuch Will 
or Codieil, and the Competeney of the Witneſſes thereto, ſhall be ad- 
< judged and determined in the ſame Manner as if this Act had never been 
made. No Poſſeſſion of any Heir at Law, or Deviſce in ſuck prior Will 
or Codieil as aforeſaid, or of any Perſon claiming under them reſpec- 
<< tively, which is conſiſtent with, or may be warranted by or under any 


„Will or Cedict atteſted according to the Intent of this Act, or where the 


+ Eitate deſcended or might have deſcended to ſuch Heir at Law, till a 
future or executory Deviſe by virtue of any Will or Codicil attefted ac- 
« cording to this Act, ſhould or might take effect, ſhall} be Geemed to be 


« a Poſſeſſion within the Intent of the Clauſe: herein laſt contained. This 


« Act ſhall extend to ſuch of the Brizih Colonies in America, where the 
% 29 Car. 2. is by Act of Aſſembly made, or by Uſage received as Law; 
<« or where by A& of Aſſembly or Uſage, the Atteſtation and Subſcription 
« of a Witneſs or Witnefles, are made neceffary to Deviſes of Lands, Cc. 
and ſhall have the fame Force and Effect in the Conſtruction of, or for 
s the avoiding of Doubts upon the ſaid Acts of Aſſembly, and Laws of 
< the laid Colonies, as the ſame ought to have in the Conſtruction of, or 
for the avoiding Doubts upon, the ſaid Act in England. Provided al- 
«© ways, that as to the Cafes ariſing in any of the ſaid Colonies, no ſuch 
Deviſe, Legacy, or Bequeſt aforefaid, hall be made null and void by virtue 
of this Act, unleſs che Will or Codicil whereby fuch Deviſe, Sc. ſhall 
abe given, ſhall be made after March 1. 1753 | 
n | * Lys, 

2, What the Law ig where the Pꝛobate differs from the oꝛigi⸗ 


Des = 


A Will was made in French and proved in French, and under it in the 1 77. Rep. 


fame Probate, the Will was tranſlated into Engliſb, but it appeared to be 526, LF 


falſely tranſlated. It was objected, that the Tranſlation being Part of the“ 


Probate, and allowed in the Spiritual Court, it muſt bind; and the Ap- 


lication muſt be to that Court to correct the Miſtakes, which until then 


muſt be concluſive. But per his Honour, nothing but the Original is Part 
of the Probate; neither hath the Spiritual Court Power to make any 
Tranſlation : And ſuppoſing the original Will was in Zatin (as was for- 
. Þ.K merly 


L atte 
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merly very uſual) and there ſhould be a plain Miſtake in the Tranſlation 
of the Latin into Engliſh, ſurely the Court would determine according to 
what the Tranſlation ought to be. And fo it was done in this Caſe, 


2, Df Nuncupative Wills. 


% By Stat. 29 Car. 2. c. 3. . 19. for the Prevention of fraudulent Practices 
e jt is enacted, 1. That no Nuncupative Will ſhall be good where the Eſtate 
« thereby bequeathed ſhall exceed the Value of thirty Pounds, that is not 
* proved by the Oaths of three Witneſſes, at the leaſt, that were preſent at 
ce the making thereof, and bid by the Teſtator to bear Witneſs that ſuch was 
de his Will, or to that Effect. And by Stat. 4 Ann. c. 16. ſ. 14. it is declared, 


 &« That all ſuch Witneſſes as are and ought to be allowed to be good Witneſſes 


©« upon Trial at Law, by the Laws and Cuſtom of this Realm, ſball be deemed 


„good Witneſſes to prove any Nuncupative Will, or any Thing relating 


« thereto. | 


Nor unleſs ſuch Nuncupative Will were made in the Time of the laſt 
« Sickneſs of the Deceaſed, and in the Hauſe of her or their Habitation or 
« Dwelling, or where he or ſhe has been reſident for ten Days, or more, 
< next before the making of ſuch Will, except where ſuch Perſon was ſur- 
„ priſed or taken Sick, being from his own Home, and died before he re- 
„turned to the Place of his or her Dwelling. 


« Sec. 20. That after ſix Months paſſed after the ſpeaking of the pre- 


© tended teſtamentary Words, no Teſtimony ſhall be received to prove any 


« Will Nuncupative, except the ſaid Teſtimony or the Subftance thereof, were 


„committed to Writing within ſix Days after the making of the ſaid Will. 


N. B. It has 
be ruled in 
Equity, that 
before Pro- 


bate, a Nuncupative Will is not pleadable in any Co 
Ver borne v. Brexuin. 


1 Abr. Eg. 
Cafe 403. 


Sec. 21. That no Letters Teſtamentary, or Probate of any Nuncupa- 
<« tive Will, ſhall paſs the Seal of any Court, till fourteen Days, at the 
<< leaſt, after the Deceaſe of the Teſtator be fully expired, nor ſhall any 


< Nuncupative Will be at any Time received to be proved, unleſs Proceſs 


ce have firſt iſſued to call in the Widow, or the next of Kindred to the De- 

* ceaſed, to the End they may conteſt the ſame, if they pleaſe. _ 
„dec. 22. That no Will in Writing concerning any Goods or Chattels, 

« or Perſonal Eſtate, ſhall be repealed z nor ſhall any Clauſe, Deviſe, or 


* Bequeſt therein, be altered or changed by any Words, or Will by Word 


* of Mouth only, except the ſame be in the Life of the Teſtator, com- 
„ mitted to Writing, and after the Writing thereof read to the Teſtator, 
* and allowed by him, and proved to be ſo done by three Witneſſes at the 
«leaſt. Z | | | | 

« Sec. 23. Provided that any Soldier in actual Military Service, or any 


« Mariner or Seaman being at Sea, may diſpoſe of his Moveables, Wages, 
and Perſonal Eſtate, as before the making of this Act.“ 


urt againſt an Adminiſtrator. | 1 Ch, Caf. 192; 
4 being ill, deſired B. to make her Will, who wrote down only Names 
and initial Letters to this Effect, viz. To Tho. Weſt 2001. to Jo. Dav. 


100 l to Reb. Cro. 50 l. to Self 10 l. and to ſeveral other Perſons in 


like Manner, to above 4007. which being more than her Eſtate, B. made 
an Alteration in the ſecond Column, by ſubtracting Part of the Sums 
from ſome of the Legatees, as ſet down in the fecond Column, and then 
told A. the Senſe of the propoſed Deviſes : There were two Perfons in the 


| Room that did not hear any Thing that paſſed between A. and B. but 


only heard the Teftatrix at laſt pronounce, that all was well. B. went to 


a Scrivener to have the Deviſes drawn out at length and in Form, and 


before ſhe returned the Teſtatrix died : The Judge below pronounced for 
this Will; but upon Appeal to the Delegates, it was reverſed; and in this 
: Z Caſe 


i et _ 


W 
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Caſe it was agreed, that if the Will had been written in Words at Length, 
ſo as they had carried a Senſe and Meaning in themſelves, it had been a 
good Will; for that there was one Witneſs that wrote it, and two that 
heard the Teſtatrix pronounce, that it was well: Which would have been 
intended to have amounted to a ſecond Witneſs, in regard it appeared on 
all Hands, by ſeveral Witneſſes, that the Teſtatrix did then ſeriouſſy diſ- 
poſe herſelf to make her Will; and for that was quoted the Caſe of one 
Pepper, where a Perſon diſpoſed herſelf to make her Will, and dictated 
it to a Perſon who wrote it down; and another, not called in as a Wit- 14 
neſs, lay behind the Hangings, out of Curioſity; and yet ſuch Will was b | 
allowed to be good, being proved by theſe two Witneſſes ; But they diſ- | 

tinguiſhed this Caſe, becauſe the Will was not ſubſtantive, but was to 

take its Senſe from the Interpretation of the Witneſs; and ſo there would 

be innuendo upon Innuendo, which made purely a Nuncupative Will: And 

as ſuch, not being atteſted by the Number of Witneſſes appointed by the 

Statute of Frauds and Perjuries, the Will and Legacies were void. 

Dr. Shallmer, by Will in Writing, gave 2007. to the Pariſh of St. Cle- 1 4br. Eg. 
ment's Danes, and after, Prew the Reader coming to pray with him, his C/ 404. — Fl 
Wife put him in mind to give 2007. more towards the Charges of build- | | 1 
ing their Church, at which, though Dr. Shallmer was at firſt diſturbed, 
yet after, he ſaid he would give it, and bid Prew take Notice of it: 
And the next Day he bid Prew remember of what he had ſaid to him the 
Day before, and died that Day. Within three or four Days after the 
Doctor's Wife puts down a Memorandum in Writing of the faid laſt De- 
viſe, and ſo did her Maid. Prew died about a Month after, and amongſt 
his Papers was found a Memorandum of his own writing, dated three 
Weeks after the Doctor's Death, of what the Doctor ſaid to him about 

the 200 J. and purporting that he had put it in writing the ſame Day it 
was ſpoken : But that Writing which was mentioned to be made the 
ſame Day it was ſpoken did not appear, and thefe three Memorandums 
did not expreſsly agree. About a Year after, on Application by the | 
Pariſh to the Commiſſioners of Charitable Uſes, and producing theſe 5 ) 
Memorandums and Proof by Mrs. Sha!lmer and her Maid, they decreed | 
the 2007. But on Exceptions taken by the Executors, the Decree was 

_ diſcharged of this 200. and Lord Chancellor held it not good, becauſe 
it was not proved by the Oath of three Witneſſes ; for though Mrs. 
Shallmer and her Maid had made Proof, yet Prew was dead; and the 
Statute in that Branch requires not only three to be preſent, but that the 
Proof ſhall be by the Oath of three Witneſſes. ME 

A Daughter depoſits 180 J. in the Hands of her Mother (the Defendant) 12. Bid. 

and afterwards makes her Will in writing, and thereby deviſes ſeveral Le- G.. Fg. Rep. | 
gacies, and makes her Mother Executrix, but takes no manner of No- 14%, Jenes v, | 4 
tice of this 1801. Afterwards, by Word of Mouth, ſhe deſires her —— 0 
Mother to give this 1801. to the Plaintiff, if ſhe thought fit, and then 

| ſoon after died: The Mother proved the Will, and this Bill was brought 
againſt her, to have the 1804. paid. The Mother, by her Anſwer, admits 
ſhe had ſuch a Sum in her Hands, that her Daughter did make ſuch a Re- 
queſt to her, but that ſhe left it to her Election, whether ſhe would give 
it to the Plaintiff or not, by the very Form of the Deviſe : And inſiſted, 
that ſhe did not think fit to give it to the Plaintiff, And in this Caſe it 
was agreed, that this was not good as a Nuncupative Will, being above 
201. and not reduced into Writing within ſix Days after the ſpeaking, as 
the Statute requires. 2dly, That if the Defendant had inſiſted on the 
Statute of Frauds and Perjuries, the Court could not have relieved the 
Plaintiff as upon a Truſt : But in this Cafe the Defendant having by An- 
ſwer confeſſed the Truſt, there was no Danger of Perjury from Variety 
of Proof, which was the Miſchief the Statute intended to provide againſt ; 
and therefore the Court took it to be in Nature of a Truſt, and decreed 
for 
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for the Plaintiff: For the Defendant expreſsly ſwore, ſhe did not think 
fit to give it to the Plaintiff, and that the Teſtatrix had left her at Li- 
berty. But this Decree was againſt the Opinion of ſeveral at the Bar, 
who thought it too hard on the Election left in the Mother: But the Court 
principally relied on the Caſe of Kingſman and Kingſman, where a Man de- 
viſed away an Eſtate of 2000/. per Ann. and upwards, from his Son and 
Heir to a Bargeman. And by his Will deviſed 201. per Ann. to his Son, 
with this Clauſe, that if he behaved himſelf well, and gave no Trouble 
or Diſturbance concerning his Will, that he might make it up 80 J. if he 
thought fit. And the Court decreed the 80. per Ann. to the Son. 
But note, the 80 J. per Ann. in the Caſe of Kingſman and Kingſman ſeems 
to have been decreed purely upon the Circumſtances and Hardſhips of the 
Caſe: But in the preſent Caſe there were no ſuch Circumſtances or In- 
gredients of Hardſhip on the Plaintiff; But Quære, for it ſeems to be a 
Truſt in the Hands of the Mother. 


1. 
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(E) The Nature and Effect of a Will oz 
TLTeſtament and of a Codicil. 


0 Toft. 1 5 Will or Teſtament is of that Nature, that it differs much from other 


4 Rep. 61.6. f Acts and Deeds that Men do and execute in their Life-time : For 
2 on although it be made, ſealed, and publiſhed in ever ſo ſolemn a Manner, 
Caſe. ol yet it has no Life nor Virtue in it until the Teſtator's Death: For it is 


But N. B. a Maxim in Law, Omne Teſtamentum Morte conſummatum eſt, & valuntas et 
though it does g,yhylatoria uſque ad Extremum vitæ exitum, it is therefore reſembled until 
2 3 Death to the interlocutory Sentence, and after. Death to the definitive 
the Teſtator's Sentence of a Judge; and hence it is ſaid, Sed Legum ſervanda fides, ſu- 
Death, yet it prema voluntas Qued mandat fierique Juvet parere neceſſe eſt. 


is inchoate, ; OS | : | 
though not conſummate, from the Execution of it ; and to many Purpoſes in Law ſhall relate to the Time 


of the making of it. 1 P. Will. 97. Lord Binden v. Earl of SAG. | 


Shep. Ar. And for this Reaſon a Man may alter or make void his Will at 
Part 4 h. 9. his Pleaſure; and he may make as many new Wills and Teſtaments as 
Voc. Tc. he pleaſes, and there is no Way to bar a Man of this Liberty. 


Lit. 168. And the latter Teſtament always revokes and overthrows the former: 
Swinb. P. 1. But otherwife it is of a Codicil, for a Man may make as many of 
17 nent theſe as he will, and make no Teſtament at all. Or if he makes a 
prey ww Teftament, he may afterwards make as many Codicils as he will, and 
Pt one of them will not overthrow the other; for-in the firſt Caſe they 
muſt be all annexed to the Letters of Adminiſtration, and the Admi- 
niſtrator muſt perform them; and in the latter Caſe they muſt be all 
- annexed to the Teſtament, and the Executor muſt take care to perform 
them. | . | 4 
Shep. Ar. A Teſtament therefore is ſaid to have three Degrees. iſt, An Incep- 


Part 4. p. 9. tion, which is the making of it. 2dly, A Progreſſion, which is the 

Fc. Te. publication of it. gdly, A Conſummation, which is the Death of the 
Teſtator. CD . 

1 . 112. 5. In Grants therefore the firſt is of the greateſt Force, but in Teſtaments 


But if the lat- the laſt is of greateſt Force. 

ter Will can- : 5 ; | | | 
not be found, or the Contents of it are unknown, it is no Revocation of the Former. Show, Caf. in 
Par. 146, 


= | | | But 
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But when a Teſtament is perfect by the Death of the Party, it as ef- Shep. Abr. 
fectually gives and transfers Eſtates, and alters the Property of Lands and 5 4 f. 19. 
Goods, as Acts executed by Deeds in the Life-time of the Parties: For ee. T. 
hereby Deſcents of Lands are prevented. And a Man may make Eſtates 
in Fee-Simple or Fee-Tail, for Life or Years, of Lands, Tenements, 
Rents, Reverſions, or Services, as effectually as by Deed; and theſe 
Eſtates alſo will be good without any Livery of Seiſin or Attornment, and 
hereby alſo Rents and Power to diſtrain for them, may be reſerved, Con- 
ditions ereated and annexed to Eſtates or Things deviſed. 
And therefore they that take by Deviſes of Land, are ſaid to take in 
the Nature of Purchaſers. F 1 | 
And if therefore a Tenant in Tail makes a Feoffment to the Uſe of Dy. 221. pt. 
himſelf in Fee, and after deviſes the ſame Land to his Wife in Fee, and 16. 
dies, the Son is not remitted though :the Father dies ſeiſed, for the De- 
viſe prevents the Deſcent. 1 . 


1 * 


(e) How Wills ſhall be conſtrued, 


I is to be obſerved, that where the Words of a Will have a plain Senſe, 2 Hud. 17. 

and no Doubt is in any Matter within or without the Words, touch- Len v. Beda. 
ing the Matter of the Deviſe, there the Words pf the Will ſhall always be 
taken to be the Intent of the Deviſor, and his Intent to be what the 

Words ſay. | . 

That all the Words of a Will are to be carried to anſwer the Intent of 2 Aud. 10, 
the Deviſor; but this is to be underſtood in Caſes where the Intent of the 11, 134. 
Party may be known by the Words that are in the Will. | N 

That if there are inconſiſtent and contradictory Words in a Will, ſome MSS. Rep. 
Words muſt be rejected to make it Senſe. Thus where a Teſtator gave the 5% v. Cen- 
Intereſt of a Sum of 6000 J. to Mary Comfortle, his Daughter, for her Life, 2% 4 
and after her Deceaſe gave the Money between Charles Comfortle her Huſ- "of 5 
band, and their Children: And in another Part of the Will he ſaid, and in 
Caſe there be no ſuch Child or Children, I give it to Charles Comforile and 
ſuch Children. Lord Chanc. rejected theſe latter Words, as they were 
abſurd and contradictory. 5 | 

A. having a Wife and no Children, made his Will, and ſaid, — leaſt SS. Nep. 
it ſhould God that he ſhould not return, he gave and deviſed a Real 7% v. 
and Perſonal Eſtate, or to that Effect. He returns, has Children, and % 27 G. 2. 
dies, without altering his Will: The Plaintiff being a Legatee, and there i: Care. 
being a Direction in the Will, for the Sale of the Real Eſtate to pay his 
Legacy; Lord Chanc. was of Opinion, that the Diſpoſition was merely 
contingent, and that no Part of the Will was to take effect but on the 
Contingency of his Return; and ſo avoided determining the principal 
Queſtion, how far the Alteration of the Teſtator's Circumſtances would 
be a preſumptive Revocation as to the Real and Perſonal Eſtate ; but as 
to the perſonalty, ſeemed to rely on the Caſe of Lug and Lug; and as 
to the Real Eſtate, he ſaid, that the Statute of Frauds and Perjuries 
made a material Difference between that and the Perſonal Eſtate. 

That a Will muſt have a favourable Interpretation, and as near to the S. Abr. 
Mind and Intent of the Teſtator as may be, and yet ſo withal as his In- Z 19. Pr. 
tent may ſtand with the Rules of Law, and not be repugnant thereunto; e. 
it being a Rule or Maxim of Law, Quod ultima voluntas Teſtatoris, per- 
implenda eſt, ſecundum veram Intentionem; and that, Sed legum ſervanda 
„ Vor, N hides, 


% 


Ae 
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Bridg. 105. Ades, ſuprema voluntas Quod manaat | fierique jubet parere neceſſe eſt. In 
yea Deeds the Rule of Conſtruction is, That the Intention muſt be directed 
oy by the Words, but in Wills, the Words muſt fol! te the Intent of the 
Deviſor ; and ſuch a Conſtruction is to be made of them, as to make uſe 
of all the Words, and not of Part, and ſo as they * ſtand together, 
and have no Contrariety in them. 
Shep. Abr. That ſuch a Senſe ſhall be made of a Deviſe, that it may be for the 
Part 11.p.11. Profit of the Deviſee, and not to his Prejudice. 


"oc. Teſt'. | 

| Id. Bid. That general and doubtful Words in a Will, mall not "ee an expreſs 

| Deviſe before, nor carry any Thing contrary to the apparent Intent. 
74, ia, That the Clauſes and Sentences of a Will ſhall be ſeverally tranſpoſed 
to ſerve the Meaning of it. And Conſtruction ſhall be made of the 
Words to ſatisfy the Intent, and they ſhall be Put 1n ſuch Order as the 

Intent may be fulfilled, 

% 14:2, That no Senſe may be framed upon the Words of a Will, wherein the 
Teſtator's Meaning cannot be found. | 
300% 14h, That to give a Thing to ſuch a Perſon to whom the Law gives it, is 
„ if it had not been en and ſo a Deviſe of a Man' s Land to his 


Heirs is void. 


Shep. Abr. That a Conſtruction of a Will muſt be gathered out of the Words of 
Part 11.p.11, the Will, and not by any Averment. | 

Foc. Te. 

R 3 292. That though a Parol Averment tall not be admitted to > explain a Will, 
* v. ſo as to expound it contrary to the Import of the Words, yet when the 


pe IE Words will bear it, a parol Averment may be admitted. — As, for 
| Choyncy'sCafe, Inſtance, to aſcertain the Perſon, but in no Caſe to alter the Eſtate, 


2 Freem. 267. That one Part of a Will ſhall be expounded by another: As where a 
 Banjfieldvy, Man leaves an Eſtate to another and his Heirs, and afterwards mentions to 
Popham. have given him an Eſtate-Tail, Heirs ſhall be taken to mean Heirs of the 

Body, and the Deviſee ſhall take only an Eftate-Tail. 


* 


00 How Wills may be avoided. 


LLS may be avoided either by Act of the party himſelf, as by 


Revocation, or by legal Sentence aſter the Death of the Teſlator, 
as for Fraud, T6: Therefore we will conſider —— 


4; What ſhall be Deemed a Kevoration of a wifi. 


<« By the 29 Car. 2. cap. 3. it is enacted, That no Deviſe in Writing of 
« Lands, Tenements, or Hereditaments, or any Clauſe thereof ſhall de re- 
vocable, otherwiſe than by ſome other Will or Codicil in Writing, oc 
o her Writing declaring the ſame, or by burning, canceiling, tearing, or 
s obliterating the ſame by the Teſtator himſelf, or in his Preſence and by 
his Directions and Conſent, but ſhall continue, &c. unleſs altered by ſome 
other Will or Codicil in Writing, or other Writing of the Deviſor, 
* ſigned in the Preſence of three or more credible Witneſſes declaring the 
© fame: And by the ſame Act, no Will in Writing concerning Perſonal 
<« Eſtates, ſhall be repealed, nor any Clauſe or Bequeſt therein altered by 
„Words, or Will by Word of Mouth only, except the ſame be, in the 
Life of the Teſtator, committed to Writing, and read to and noa by 
him, and proved to be done by three Witneſſes. wo 


But 


_ 


——c 
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Bot where a Man, by Will in Writing, deviſed the Reſidue of his Rayn. 3 34. 
Perſonal Eſtate to his Wife, and after, ſhe dying, he, by a Nuncupative 
Codicil, bequeathed to F. S. all that he had given to his Wife, it was re- 
ſolved good; for, by the Death of the Wife, the Deviſe of the Reſidue 
was totally void; and the Codicil was no Alteration of the former Will, 
but a new Will for the Reſidue. 85 | 

Revocations by the Act of the Party are either expreſs, as where the 2 Hir. Eg. 
Deviſor expreſsly. declares his Mind, that his Will ſhould be revoked; or Is 45 1 
n the Eſtate or Thing deviſed is altered after making of „ 8 + 
the Will. a | 5 | 


LOILCOGS | | | Mich. 4 Anne 
N. B. Where the Spiritual Court ſet aſide a Will as revoked by the Teſtator, their Sentence extends only to 


in C. B. 
the Perſonal Eſtate, and does not revoke a Deviſe of the Real Eſtate. 3 P. Will. 166. Sir Samuel Mar- 
wood V. Turner, | | | | 


p EE 


| Per Hardwicke Lord Chanc. the general Principle is, that at the Time MSS. Rey. 
of the Deviſe, the Deviſor muſt have a diſpoſing Capacity, and an Eſtate e v. 


in the Land deviſed; and the Eſtate muſt remain in the ſame Plight and 1 
Condition until his Death: For the leaſt Alteration by any Act of his, pf. 27 C. 2. 


makes it 4 different Eſtate, and ſhews a different Intention, and therefore 
is an Actual Revocation, Thus if one ſeiſed in Fee deviſes, then infeoffs 
another, to the Uſe of himſelf in Fee, though it is the old Uſe that re- 
mains, yet it is a Revocation, though it is his on the Feoffment. So of 
a Bargain and Sale without Inrolment. So if a Man thinking himſelf 
Tenant in Fee, deviſes, and then apprehending himſelf to be only Tenant 
in Tail, ſuffers a Recovery, with Intent to confirm his Will, it is a Re- 
vocation. As to Mortgages, they are Exceptions out of the Rule. Ac 
Law a Mortgage for Years, and in Equity a Mortgage in Fee, are Re- 
vocations pro /anto only; and the Reaſon is, that a Mortgage is only a Se- 
curity; and tho? it be a Conveyance of a Real Eſtate, yet in this Court it is 
a Chattel Intereſt only, and goes to the Executor, and it gives no Dower. 
In the Caſe wherein theſe leading Principles were eſtabliſhed, after the Teſ- 
tator had deviſed all the Manors, Lands, Tenements, and Hereditaments, 
he by a Deed conveyed an Advowſon which he was ſeiſed of at the Time 
of making his Will, to, and to the Uſe of Truſtees and their Heirs; in 
Truſt to preſent the Church when void to a particular Perſon, if quali- 
fied, on the Terms preſcribed therein: And if ſuch: Perſon ſhould be in- 
capable, then to preſent ſuch Clerk as A. ſhould nominate; and in de- 
fault of Nomination by him, as the Truſtees ſhould think fit. The 
Perſon intended was preſented ; and on a Bill brought by the Heir at 
Law of the Teſtator, to have a legal Conveyance of the Reſidue of the 
Advowſon; the Queſtion was, Whether this Deed, being only a Truſt 


1 


Truſt was a real and beneficial Intereſt given by it to the Truſtees, that 
of nominating themſelves in Default of A.'s nominating : And he decreed 
a Conveyance to be made according to the Prayer of the Bil. . 

7.8. leiled of a Leaſe for Lives, deviſes it; and afterward J. S. ſur— 1 Rep. 
renders the old Leaſe, and takes a new one to him and his Heirs for three 17" 07% 
Lives. Decreed by Lord Chanc. King, that this Renewal of the Leaſe Turner. 
was a Revocation of the Will as to his Particular. For by the 
„„ 5 | | | Surrender of 
the old Leaſe, J. S the Teſtator, had put all out of him, had deveſted himſelf of the whole Intereſt, ſo that 
| there being nothing left for the Deviſe to work upon, the Will muſt fall; and the new Purchaſe being oi a 
Freehold deſcendible, could not paſs by a Will made before ſuch Purchaſe. 16. 171. 


So his. 4 Teſtatot deviſed by his Will, a Leaſehold Eſtate under * * Sir 

| Magdalen College Oxon. and, after the making of his Will before his Death, Miller, 2 

renewed his Leaſe by ſurrendering the old one, and taking a new Leaſe. 2, 1743. 
— ee, e e Determined 


— — 
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- Fitzgibbons 
195. Along ſyperſedes and revokes it. Per Reynolds C. B. and Comyns and Thompſon. 


Prec. in Chan. F. S. had four Daughters 


_Lant. 


Parker * 


v. Hoſkins. 


into the Lump of the Fortune given to Lady Guernſey, Lid. 


n 


Determined by Lord Chanc. that this was a Revocation of his Will. And 
though the Teſtator, after the Renewal, looking among his Papers, had 
ſaid this is my Will, that was held to be no Republication. | 

If the latter Part of a Will is inconſiſtent with the-former Part of it, it 


. General v. Go- 


7 bd 
wvernor and Co. Barons, in Scacc. 


, of Chelſea: Water-Works. 


2 Freem. Rep. . It was agreed to be the conſtant Rule of this Court, that where a Le- 


ng Ired'v. gacy was given to a Child, who afterward upon Marriage, or otherwiſe, 
* Fad the like or greater Sum, it ſhould be intended in Satisfaction of the 
Legacy, unleſs the Teſtator ſhould; declare his Intent to be otherwiſe z 
and it was ſaid the Words of ratifying and confirming, do not alter the 
Caſe, tho* they amount to a new Publication, being only Words of Form, 

and declaring nothing of the Teſtator's Intent in this Matter. Thus — 
. Bid. | "Defendant's Teſtator by his Will gave his four Daughters 6007. a- 
piece, and afterward married his eldeſt Daughter to the Plaintiff, and 
gave her 7007. Portion; after that he makes a Codicil, and gives 100 l. 
a. piece to his unmarried Daughters, and thereby ratifies and confirms his 
Will and dies. Plaintiff preferred his Bill for the Legacy of 600 J. given 
to his Wife by the ſaid Will. And his Honour held, that the Portion 
given by the Teſtator in his Life-time, ſhould be intended in Satisfaction 
of the Legacy. 5 5 ws 
, A. B. C. and D. and by his Will deviſed to 
183. Wardv. A. IOO l. and by the ſame Will deviſed to them 1 5004, a- piece for their 


Eſtate deviſed by his Will for that Purpoſe. A. marries in F. S.“s Life- 
time; and J. S. gave her 40007. Portion. And per Lord K. Fright, this 
4000 J. Portion muſt be taken to be a Satisfaction of the 1500 J. given A. 
by the Will for her Portion; and a Revocation of the Will pro tanto: 
But as to the.10007. that being a general Legacy, A. muſt have it not- 
withſtanding the 4000 J. given her for her Portion. Pg w_ 
Vin. Ar. tit. F. S. devifed Lands in S. to A. his Son for ninety- nine Years, determin- 
Deviſe (R. 2.) able upon three Lives, and by his Will charges the ſaid Lands with an 
Ca.16. 5p. 140. Annuity of 401. per Annum to his Daughter M. and afterwards deviſes the 
Tau fame Lands for ninety-nine Years, determinable upon three other Lives, 
reſerving gol. a Year Rent; this is, during the Continuance of the Leaſe, 
a Revocation ; but it is no Revocation as to the 40 J. per Annum Annuity, 
there being Rent enough reſerved to ſatisfy that. ns 7 
N is _ J. S. by Will (int' al“) deviſes to B. his younger Son 750 J. and after- 
263. Hoſkins 
and it was proved he intended this 6530 J. ſhould be diſcounted out of his 
Legacy, and that he would ftrike ſo much out of the Will, as ſoon as 
the Accounts came to London to him, but died before they came without 
altering his Will. Decreed that the Money paid for his Commiſſion, 
ſhall go in Diminution of the Legacy, and be taken in Payment and Sa- 
tisfaction for ſo much. | „ 


Vin. Ar. tit. If a Man deviſes Lands, and afterward mortgages the ſame for Years, 
Deviſe (P.) and then levies a Fine ſur conuſance le Droit come -ceo, and not a Fine fur 
Ca. 10. f. 136. heit; this will be a Revocation ; but if there had been a Fine ſur con- 
cefſit, it had revoked only pro tanto. | | 

N n A. by Will gave his Children ſeveral Legacies, and to his eldeſt Son 
Prec. in Chan · . ; | » 

298. Bird v. 2000 I, Afterward he gave him 400 l. to go to Tah, and being a Mer- 
Hooper. chant, enters on the Debtor - ſide of his Book, My Sen Debtor 400-1. Then 
His: Honounrt . 

mentioned the Cafe of Lord Guernſey, who married a Daughter of Sir John Banks, with whom he had a con- 
ſiderable Fortune in Land. Aſterward Sir John builds a Houſe upon the Land, and being à Merchant, 


makes an Entry, Lerd Gaern/cy Debtor ſo much, for building the Houſe; and then makes his Will, and 
«deviſes the Reſidue of his Eſtate to his two Daughters: And 


yet it was held, that this Houſe ſhould fall 
: | 


Portions; which laſt Sums of 150 l. were to be raiſed out of a Real 


ward buys him a Cornet of Horſe's Commiſſion, and paid 650 J. for it, 


Fx Y 


by a Codicil, having taken an Account of the Eſtate, and finding it 
would not anſwer all the Legacies, he retrenches 400 l. out of each of the 
younger Children's Legacies, without taking any Notice of the eldeſt 


Son, or his 400/. His Honour decreed the whole 20007. to the eldeſt 
Son. 
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A Man makes his Will duly executed and atteſted according to the 1 Ar. Fg. 
| Statute of Frauds and Perjuries, and at the ſame Time, in like Manner, C/ 497- 


executes a Duplicate thereof : Some Time after, the Teſtator having a 
Mind to change one of his Truſtees, - orders his Will to be wrote over 
again, without any Variation whatſoever from the firſt, ſave only in the 
Name of that Truſtee. And when it was ſo wrote over, he executes it 
in the Preſence of three Witneſſes, and the three Witneſſes ſubſcribed their 
Names, but not in his Preſence. After this the Teſtator cancels the 
Duplicate, by tearing off the Seal, and then dies: And the Queſtion was, 
Whether this ſecond Will, not being good, as a Will to paſs Lands, 
ſhould yet be a Revocation of the firſt ; and if it ſhould not, whether the 


cancelling the other ſhould be a Revocation thereof within the Statute of 


Frauds and Perjuries. And it was decreed, that neither the making of 


the Second, nor the cancelling the firſt was a Revocation thereof; though 
in the ſecond . there was an expreſs Clauſe, that he did thereby revoke 
all former and other Wills; wherein my Lord Chancellor took this Diſ— 
tinction, that the ſecond was not intended barely a Revocation of the 
firſt, ſo as to ſignify his Intention of dying inteſtate, or without any 
Will; but it was intended as an effectual Will to paſs the Lands to the 
Perſons, and in the Manner thereby deviſed: And therefore if it was not 
good as a Will to that Purpoſe, it was no Revocation of the firſt, but as 
it was ſuppoſed to be valid as a Will for paſſing the Lands by the 
ſecond: And if a Man by his Will deviſes Lands to A. and after makes 


a ſecond Will, and thereby deviſes the ſame Lands to B. if this ſecond. 
Will be not good as a Will to paſs the Lands to B. it ſhall be no Revo- 


cation of the Deviſe in the firſt to A. for it is plain A. was to loſe only 


. What B. was to gain; and if B. gains nothing by the ſecond, A. ſhall 


loſe nothing that was given him by the firſt: But if a Man executes a 
ſecond Will, which appears to have no other Intention than to revoke 
the firſt, and to die inteſtate, though this ſecond be not in all Circum— 
ſtances duly executed as a Will whereby to paſs Lands, yet it will ope- 
rate as a Revocation of the firſt: And as to the Cancelling or Tearing of 
the firſt Will, that is no Revocation of it in this Caſe, becauſe that was 


no ſelf-ſubſiſting independent Act, but done to accompany, or in a Way 


of Affirmation of the ſecond : It was done from an Opinion, that the 
ſecond had effectually revoked the firſt, and therefore he tears the firit 
as of no Uſe: But the firſt was not effectually revoked by the ſecond : 
And the Act of tearing the firſt will not deſtroy it neither: For tho' a Man 
may, by the Statute of Frauds, as effectually deftroy his Will, by tearing 
or cancelling it, as by making a ſecond; yet if he does make a ſecond, 
and intends that as a Revocation of the firſt, if it be inſufficient for that 
Purpoſe, as in the principal Caſe, the Tearing and Cancelling being only in 
Conſequence of his Opinion, that he made a good ſecond Will, it ſhall not 
deſtroy the firſt ; but it ought to be ſet up again in Equity. 


But if a Man cancels or revokes either the Duplicate or original Will, - 


this an effectual Avoiding of both, they being both but one Will, and 
therefore mult ſtand or fall together. 


A Man makes his Will in Writing, and thereby deviſes all his Real | 4% 
and Perſonal Eſtate to his Wife, her Heirs and Executors, in Truſt C% 40 
to pay his Debts and Legacies; and then deviſes ſeveral Legacies to / 


156. S. C. and decreed, and adds, that all agreed that the ſecond Will, though not ſealed R 


Pern. 7.42, 


Ouions v. 


Tyrer, 


Eg. 
9. 


Iyde v. Hyde. 
Chan. Rep. 
d ſubſcribed 


as the Statute of Frauds directs; yet it is good for the Perſonal Eſtate, it being Caſus omi ſſus out of the 


Statute, and then it was good at Common Law. Id. 161. 


Vol. V. 5 6 T | his 
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n 


bis Children, and other Perſons, and concludes, In Witneſs whereof I 
have, to this my Laſt Will and Teſtament, containing nine Sheets of 
Paper, and to a Duplicate thereof, to be left in the Hands of ſuch a 


one, ſet my Seal to every Sheet thereof, and to the laſt of the ſaid 


Sheets my Hand and Seal, in the Preſence of three Witneſſes, who all 
ſubſcribed their Names in due Form of Law. Afterwards the Teſtator 
being minded to add other Truſtees to his Wife, and make ſome Alte- 
rations in his Will, ſends for a Scrivener, and gave Directions to prepare 
a Draught of Inſtructions for another Will, which the Scrivener does ac- 
cordingly, which the Teſtator read over and approved of very well, and 
ſets his Hand to it; and being at a Tavern, thinking he had now made 


a new Will, he pulls out of his Pocket the firſt Will and tears off the 


Seals from the firſt eight Sheets, which the Scrivener ſeeing, aſced him 
what he was a doing; Why, ſays he, I am cancelling my firſt Will. 

Pray, ſays the Scrivener, hold your Hand, the other Will is not per- 
fected; it will not paſs your Real Eſtate for want of being executed pur- 
ſuant to the Statute of Frauds and Perjuries. I am ſorry for that, ſays 
he, and immediately deſiſted from tearing off any more of the Seals; and 


in ſome ſhort Time after dies without having done any Thing further 


to perfect the ſecond Will, or cancel the firſt, After his Death, on 
Application to the Spiritual Court by the Wife, who was made Execu- 
trix of his Laſt Will, they ſentenced it a good Will as to the Perſonal 
Eſtate, and admitted her to prove it: And on a Bill brought by the Le- 
gatees againſt the Wife, and other Truſtees, to have a ſpecifick Per- 

formance of the Truſt in the firſt Will, and that the Eſtate might be 
ſold, purſuant to the Directions of that Will. It was inſiſted upon, that 
the firſt Will was revoked either by making of the ſecond, or by tearing 
off the Seals from the firſt, but Lord Chancellor held, that the ſubſequent 
Will could be no Revocation as to the Real Eſtate, not being executed 
according, to the Statute of Frauds and Perjuries: And that as to the 
tearing off the Seals from the firſt eight Sheets, that not being done ani- 
mo cancellandi, was no Revocation ; and that the Seal remaining whole to 
the laſt Sheet was ſufficient, and in Strickneſs it was not neceſſary- that 
all the Sheets ſhould be ſealed : But becauſe the Spiritual Court had ſen- 
tenced the ſecond a good Will of the Perſonal Eſtate, his Lordſhip held 
it a good Will for the whole Perſonal Eſtate, and that ſuch Legatees of 


Perſonalties in the firſt Will, as are left out in the ſecond, muſt lofe | 


their Legacies ; but for thoſe that had Legacies by the firſt Will charge- 
able on the Real Eſtate, if the ſame Legacies were deviſed to them by 


the ſecond Will, that they ſhould ſtill continue chargeable on the Real 
Eſtate z provided ſuch Legacies were not increaſed or enlarged by the 


ſecond Will: For though the ſecond Will was not ſufficient in itſelf to 
charge the Real Eſtate, yet ſince the Real Eſtate remained well deviſed 
by the firſt Will, they ſhould be ſtill ſecured by that Real Eſtate; for 


they were not deviſed out of Land like a Rent, but only ſecured by 


Land, which before was well deviſed; but for new abſolute perſonal 
Legacies deviſed by the laſt Will, they ſhould be chargeable only 
upon the Perſonal Eſtate, and ſhould have the Preference to be firſt 
paid out of the Perſonal Eſtate before the other Legacies, in the firſt 
Will, charged upon the Real Eſtate, becauſe they had ſeveral Funds, out 
of which they were to be paid; the Perſonal Legacies in the laſt Will out 


of the Perſonal Eſtate, which was well deviſed by that Will; and the 


Vin. Avr. tit. 


Deviſe (R. 4.) 
Ca. 3. p. 142 


Townſhend v. 


Pearce. 


Legacies charged upon, or ſecured upon the Real Eftate, which was de- 
viſed by the firſt Will, out of the Real Eftate. | 


A. in December 1715 makes his Will, and ſigns, ſeals, and publiſhes it 
in the Preſence of four Witneſſes, who atteſt and ſubſcribe the ſame in 
his Preſence, and thereby gives to H. P. his Son, and to his Heirs and 
Aſſigns for ever, his Lands, Sc. The 2d of January following, he or- 


ders 


* 
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ders one O. to make an Alteration in his Will, and interlines theſe Words; 

« I give unto my Wife A. P. and her Aſſigns, my Lands in V. for her 

„ Life; and after her Deceaſe to my Son H. and his Heirs.” The Will 

is read to the Teſtator, and he approves of it with the Interlineation : He 
puts his Seal upon the Wax in the Preſence of three of the ſame Witneſſes, 
but does not write his Name de novo, neither do the Witneſſes ſubſcribe theirs 
de novo. The Queſtion was, whether this was a good Deviſe to 4. P. 
for her Life? The Doubt was chiefly upon the 29 Car. 2. whether this 
Alteration was not a Revocation within the Statute. Every Bequeſt is to 
continue in Force until the ſame be burnt, Sc. by the Teſtator or his 
Direction, in his Preſence, or unleſs the ſame be altered by ſome other 
Will or Writing of the Deviſor, ſigned in the Preſence of three or four 
Witneſſes, declaring the ſame. If the Will be ſigned, it may be in any 
Part, and per Parker and Eyre, The putting a Seal is a good Signing ; 
for, per Parker Ch. J. The Intention of the Parties ſigning it, and the 
Witneſſes atteſting, is only that the Witneſſes may know it again. This 
A& is fully penned, and is not to be expounded away. Per Powis, Here 

is no Danger of Fraud or Perjury ; here is a new Deviſe, and not an Al- 
teration only. Per Eyre, Every Thing is right, ſave the new ſubſcribing 
by the Witneſſes : The Caſe of Lee and Libb, in Shower 68, 69. is right; 
nobody can ſay this new Bequeſt was ſigned in the Preſence of the Teſ- 
tator. Per Eyre and Parker, There muſt be more than a bare Revocation. 
It muſt be ſigned in the Preſence of three Witneſſes. The altering a Will 
muſt be underſtood of a Revoking, i. e. an Alteration by Revocation. 
The latter implies the whole Will, the former of any Part, otherwiſe this 
Alteration will claſh with the former Clauſe; ſo that if the Teſtator re- 
vokes the Whole or Part, it ſhall be by Will or Writing, ſigned in the 
Preſence of Witneſſes, but they are not obliged to ſubſcribe. Per Eyre, 
If H. P. had been here found Heir at Law, then A. the Leſſor of the Plain- 
tiff, might have been helped; for if this be an Alteration, ſo as H. is not 
to have the Lands till fee A.*s Death, ſhe will have an Eſtate by Ope- 
ration and Implication of Law. ET 

If A. deviſes Lands to B. and his Heirs, and afterwards mortgages the 1 Vern. 329, 
ſame Lands to F. S. for Years, or in Fee, though a Mortgage in Fee be 342,97, 14, 


a A total Revocation at Law, yet in Equity it ſhall be a Revocation pro f wy 1 1 


tanto only. N 

So if a Man ſeiſed in Fee deviſes it to J. S. in Fee or for Life, and 1 Noll. Abr. 

afterwards makes a Leaſe to F. D. for Years, this, even at Law, ſhall not * a 

be a Revocation, but during the Years; for his Intent does not appear? ks hg 

further than during the Term for Years. | 1 7 
So if a Huſband poſſeſſed of a, Term for forty Years, deviſes it to his 14. /bid. 

Wife, and after leaſes the Land to another for twenty Years, and dies; Vilcoæ's Caſe. 

this Leaſe is not any Revocation of the whole Eſtate ; but only during the 

twenty Years, and the Wife ſhall have the Reſidue by the Deviſe. „ 

But if A. deviſes Lands to B. and his Heirs, and twelve Years after 1 Ar. Eg. 

leaſes the ſame Lands to B. for ſixty Years, to commence after his Death,  4'%-. 

and delivers the Deed to a Stranger, to the Uſe of B. who does not de- 

liver it to B. till after the Death of A. This is a Revocation of the whole 

Eſtate, for both Eſtates are not conſiſtent nor can veſt in B. at the ſame 

Time; and it was plainly the Intention of the Deviſor, that B. ſhould 

have the leſs Eſtate only. And it was ſo adjudged, though objected, 

that it was the Intention of A. that B. ſhould have his Liberty to take 

by the Leaſe or Deviſe, B. not having agreed to the Leaſe in the Life 

of A | 

But if the Leaſe made to the Deviſee had been to begin either in Præ- Co. Fac. 40 

ſenti or Futuro, in the Life of the Deviſor, it had not been a Revocation, Cle v. Bui. 

for inaſmuch as the Leaſe might have determined in his Life, it was % 

conſiſtent with his Will | | | 


* 


I | | — So 
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2Vern. 

Lamb. v. Pay. 
fer. 

2 Freem. 284. 
8. C. ſays, 
Lord Keeper 
ſeemed to be 
of Opinion, 
that it was not 
a Revocation, 
becauſe the 
three Lives in 
the Leaſe 
might die be 
fore the Teſ- 
tor, and then 
to determine. 


2 Vern. 241. 
Vernon v. 
Tones. 
2 Freem. 117. 
S. C. ſays, the 
Lords Com- 
miſſioners Tee- 
dor, Racvulin- 
ſon, and 
Hutchins were 


of Opinion, the Surplus of Money after the Debts paid. 


that the Sur- 


plus being to his own right Heirs, that it was ſtill in his own Power, * ſhould. hy ſubje&t 10 his Diſpoſal by 
the Will: And the Caſe of Hall and Dench was cited; where, after. a Deviſe of Lands, the Deviſor made a 
Mortgage in Fee: And adjudged, that the Deviſe ſhould bave the E uity of Redemption. - 


Chanc. 32. 8. 


Truſt, ſhall be a total Revocation of the Will, being m made for Particular en bat * after Debts paid, 
the Widow ſhall _ the 2001. fer 1 


1 Air. Eg. 
Caſ. 411 
2 Freem. 202, 
Reſolved, it 
was a Revo - 
cation. And 
upon an Ap- 
peel ſo held 
in Dom. Proc 
by a Majority 
of two Lords 
only. 


So deere A. by Will deviſed to his younger Son a certain Mefluage for 
ninety-nine Years, if three Lives lived ſo long, yielding and paying to his 
Siſter the Plaintiff, 20 J. per Ann. until twelve Years old, and thence 40 1. 


per Ann for Life: And afterwards the ſaid A. for 300 l. Fine demiſed 


the ſaid Meſſuage to J. S. for ninety-nine Years, if three Lives lived ſo 
long, yielding and paying 30 J. per Ann. to A. the Teſtator, his Heirs and 
Aſſigns, and tho? it was held at the Rolls to be a Revocation, yet on an Ap- 
peal to my Lord Keeper, he decreed it to be no Revocation; and that the 
Daughter ſhould' be paid her Annuity; and he ſaid, that the Rule is, 
where a ſubſequent Act ſhall amount to a Revocation by Implication, it 
muſt be a neceſſary ere And the Act . = wholly inconſiſtent 
with the Deviſe. 7e. "bf 900M eee 


10 7. 2 083 
che Deviſe would rake Poet but referred i 0 a ; who's Pdf Rb by 8 a \ Cole 


487% 


10 H vriry. 15 hst 


80 if A. deviſes 1 Lands 0 Troftees to wp ar nis Debte and then to pay 
his Wife 200 J. per Ann. for her Life; the Teſtatot living ſevefal 
Years after, his Debts increaſed from 2000 J. to 10,000 for 8080 J. 
whereot his ſaid Truſtees were bound, and afterwards . the Teſtatöf, b. 

Deed and Fine, convey '$ his Lands to his aid Truſtees, to ſell to pay his 

Debts, and the Sorplde , Kim and his Heirs, and 'though' the Wife joined 
with him in the Fine and Conveyance, yet this ſhall be no Revocation of 
the Wife's 2001. per A; 1. and ſhe ſhall have the 2001. * Ann. out k 


Prec. in 
BW ſays, the Lords Commiffioners held, that neither the Mortgage and Fine, nor Deed of 


But i in a Caſe where Edward Earl of Lincoln: had 1 the Manor 
of S. to the Defendant Y/ynn' and his Heirs for a 2000. and afterwards, 
by his Will; in Default of Iſſue Male of his own Body, deviſed it to 
Sir Fran. Clinton (who was to ſucceed him in the Honour) for his Life, 
with Remainder to his firſt and other Sons in Tail Male, with other Re- 
mainders over; and appointed that his Houſehold Goods at his chief 
Houſe at 5. ſhould remain there as Heir-looms to the next Heir Male, 
who ſhould be Earl Lincoln, and made Sir Francis Clinton Executor: Af. 
terwards the Earl (who was very whimſical) took a Fancy to obe Mrs. 
Calvert, Daughter to the Lord Baltimore, and fancied he ſhould marry 
her, tho? it was proved in the Cauſe, there never was any Intention of ſuch 
Marriage in her, or in any of her Relations, nor any Treaty about it; and in 
this Fancy he makes a Leaſe and Rcleaſe of thoſe Premiſſes to the [Defone 


dant Davenport and T, obe and their Heirs; (in Conſideration of the ſaid 


intended Marriage, as it was expreſſed) to the Uſe of himſelf and Heirs, 
till the ſaid intended Marriage took effect: Then as to Part in Truſt for 
Mrs. Calvert and her Heirs, in lieu of Dower, and as to the reſt in Truſt 
that the Pruſtees ſhould ſell it, to diſincumber that Part limited to Mrs. 
Calvert, and the Surplus of the Money to his. Executors and Adminiſtra- 
tors. There was no farther Progreſs towards the Marriage, and ſome- 
time after the Earl died without any Alteration of his Will, and the Ho- 
nour deſcended to Sir Francis Clinton, (who had but a very ſmall Eſtate, 
if any) who died ſoon after; and the Plaintiff, his eldeſt Son and Heir, 
an Infant of about ſeven Years old, brought his Bill to have the Redemp- 
tion of the Mortgage, and a Conveyance of the Eſtate: And the De- 
fendants, A. B. and C. who were Couſins: and Coheirs of Earl Edward, 
n a croſs Bill, that they might redeem and have the Eſtate con- 
3 veyed 
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veyed to them. And the only Queſtion was, whether this Leaſe and Re- 

leaſe were a Revocation of the Will? It was ſaid for the Plaintiff that 
the Earl had but an equitable Intereſt, the whole Eſtate being before 

mortgaged in Fee, and therefore it ought to be conſidered according to 

Equity; and that though ſuch a Leaſe and Releaſe would have been a 

Revocation of a Deviſe of a legal Eſtate, yet it will not be ſo here; For 

the Reaſon the Law goes upon in judging it a Revocation is, becauſe the 

Leaſe and Releaſe is a Conveyance of the Eſtate, and ſo ex neceſſitate rei a 

Revocation of the Deviſe: And it is plain the Law goes upon this, and 

not upon any ſuppoſed Alteration in the Perſon's Will. For if a Man 

makes a Will, and thereby deviſes Lands to F. S. and his Heirs, and af- = 

terwards articles to ſell the Lands to F. D. and his Heirs, and receives the 1 

Purchaſe Money, and dies before any Conveyance made, theſe Articles | 

will be no Revocation of his Will: And yet it is as plain his Mind and 

Intention, as to thoſe Lands, is altered as much as if he had actually 

made a Conveyance to J. D. and in Caſe of an equitable Intereſt, the 

Leaſe and Releaſe makes no Alteration of the Eſtate, ſo as to induce a” 

Neceſlity of adjudging it a Revocation, as there is in Caſe of a legal 

Eſtate : It is plain as to his Intention, that he did not intend any Revo- _ 1 

cation or Alteration of his Will, unleſs or until that Marriage ſhould take 0 

effect; for by the Releaſe it is limited, that till that Marriage it ſhould con- 5 

tinue to him and his Heirs, which is juſt as it was before; and that Mar- 

riage having never taken effect, the Eſtate continues juſt as it was. And it 

cannot be pretended, that this Leaſe and Releaſe are any expreſs Revocation 

of his Will; and the Court of Chancery is ſo far from following the ſtrict 
" Rules of legal Revocations, that it often relieves againſt them. And 

therefore if a Man deviſes Blackacre to J. S. and his Heirs, and afterwards 

mortgages it to J. D. and his Heirs, this, in Law, is a Revocation of 

the Deviſe, and yet in Equity it ſhall be none farther than to let in the 

Mortgage; and to this Purpoſe were cited ſeveral Caſes. And therefore 
ſince the Court of Equity muſt interpoſe for one Side or the other, it was 

concluded it ought to interpoſe for the preſent Earl, and that he ought to 

have the Redemption of the Eſtate, as deviſed by the Will of Earl Ed- 

ward. For the Defendant it was ſaid, that ſuch a Leaſe and Releaſe would 

have been a Revocation of a Deviſe of a legal Eſtate, and that equitable 

Eſtates are governed by the ſame Rules that legal Eſtates are; and there 

is no Fraud or Circumvention, nor other equitable Circumſtances, to make 

the Court vary from that rule in this Caſe; and the Will is in Diſinhe— 
riſon of the Heir, who is always favoured in all Courts. And as to the 

Caſes put, where Mortgages have been held to be no Revocation in 
 -Fquity, it was ſaid, the Reaſon of that is, becauſe Mortgages are not 

conſidered as Conveyances of the Eſtate, but only Charges upon it: And | 0 
my Lord Keeper was of this Opinion, and decreed the Plaintiffs Bill to | = 

be diſmiſſed, and the Coheirs to have the Redemption of the Mort- ? 

age... | 

n 50 where Sir John Huſband by Will in Writing, dated the 12 of Feb. 1 Ar. Eg. Ca. 

1708, deviſed ſeveral pecuniary and ſpecifick Legacies, and then gave al] 13 5 BY _ 

the reſt of his Real and Perſonal Eſtate, after all his Debts and Legacies e 

paid, to John Pollen, on Condition he took the Name of Huſband upon 

him, and the Heirs male of his Body, with divers Remainders over: 

Afterwards by Leaſe and Releaſe, the go of Aug. 1709, Sir Jobn Huſband, 

together with J. S. his Truſtee, conveyed ſeveral Manors and Lands in 

the County of Warwick to Truſtees and their Heirs, to the Uſe of him- 

{elf for Life, without Impeachment of Waſte, and that the Truſtees and 

their Heirs ſhould execute. ſuch Conveyance and Conveyances thereof as 

the ſaid Sir John by Writing under his Hand and Seal, or by his Laſt | 

Will and Teſtament, ſhould direct or appoint; and in 1710 Sir John . 

died, without altering or revoking the ſaid Will, or making any other | 

Vo“. V. 6 | Appointment 


2 * — 


Os Ulttls:and'T 


A nointement tTouching'-the- ſaid Real Ekate: And the Queſtion. * 

hether this Leaſe and Releaſe were à Revocation! of the! Wilt or not? 

_ the original Bill of Polſen being to eſtabfiſn the Will, and the croſs Bill 

to ſet aſide the Will, and have an Account of the Profits. And it: was 

3 dee chat the Leaſe and Releaſe were a Revocation of the Will. | 
rr 700+ -:1 e having Iſſue four Daughters, and no male Ive, deviſes Lands is 

"Roto. Truſtees, in Truſt to permit bis Daughter S. to receive the Rents and 

9 Profits until her Marriage or Death; and in Caſe ſhe matried with the 

Conſent: of two of the Truſtees and her Mother, then to convey the 

Premiſſes to her and her Heirs: but if ſhe died before Marriage, or mar- 

ried without fuch Conſent, then to convey to other Per ſons: Afterwards 

C. married: in the Life-time of her Father, and with his Conſent, and he 

ſettled Part of thoſe Lands on her and her Huſband, and died. And ir 

was held, that'this Settlement was no ee 6f the Wil, as to the 
— of the other Lands. ; l 
Vin. 7. ttt, 


. J. S. having four — A. B. C. (aud D: Ry 086 57 Will deviſts 
4 7 3 ere Parcels of his Eſtate ſcverally to his fout Daughters?! and mm a? 
'& Us" v. La- he deviſes to Truſtees all his Lands, Tenements, and Hereditaments, in 


cas a E. and F. or either of them, or near thereto adjoining, in Truſt for 2, 
32 e- until her Marriage or Death; and in caſe ſhe marries with the Conſent of 


dong of thin Ne Truſtees, then for her and her Heirs, or for ſuch Perſon as ſhe ſhould 
Kind, be the appoint, Sc. !But.in''Caſe::the ſhould marry Without Conſent of her 
Conditions 1 ruftees, and forfeit: her Eſlate, then to her other Siſters equally among 


precedent or them, &c, In 1508 the Plaintiff Clark married 4. with the Conſent i 
ſubſequent, 


are in Nature F. S. and he ſettles upon the Marriage (his Wife joinipg with him, who 
of Penalties had theſe Lands in Jointure) Part of theſe Lands deviſtd'ts her by his 
and Forfei- Will, after the Death of her Mother, and alſo 71. per Anmm in Fee- farm 
cures; and if Rent, Which was doubtful if ir paſſed by the Will of not. In 1709 J. 8. 
Le rags died without altering his Will. (Note J. S. in a Letter to Clarłe upon the 
tent be per- Treaty of Marriage, declares, what he will give him with his Daughter j = 
formed, Equi- preſent, ' and that ſhe will be a bettet Fortune at his Death). Qyære, If 
ty ſhould _ this Deviſe to A. in Fee, upon Condition of marrying with the 1 
3 f. Of dee be diſpenſed with or performed by her marrying in F. 8. 
vont he De. Life- time, and wir his Conſent? And Couper C. a of Opinion! "that 


viſee: And by the Marriage with the Conſent of the Fathers the Condition is dil 
his Lordſhip penſed with, and: the Deviſe become abſolute.” SUP MAT eee So 
'u} 0 


obſerved, that 


it was admitted that here was no Forfeiture; and ſaid, ſhould he take away x by Elats / from Fo "oy De: 
viſee, when it cannot go to t Deviſee over, it would deſcend. to Heirs at Law, w, hich certainly Was 
never the Intent of the Teſtator. One"Queſtion in his Caſe was, if the Father piviog and ſetting i upon 
A's Marriage, part of the Lands deviſed to her by the Will precedent to the Marriage, be a Revoca! 
tion of the whole Deviſe to her, or anly pro tanto, as was ſettled on her upon the Marriage? And Lord Ch; 
held, that the Lands ſettled by the Father, upon the Marriage of A is a Revocation only pro ranto of the Land 
deviſed to her, and not of the whole Devils; for implied Revecations 8 be plain. and certain and the 
Inconſiſtency moſt apparent, which is not. fo in this Caſe : For why may not the Father? give his Daughter 
all theſe Lands at his Death, tho' it was not proper for him to part with them all in is Fife. kde) Though 
he gave Part by Deed, why may he nat give her the reſt by Will? Deereed for Plaintiff the Wife, 1 all 


the E deviſed to her by Will. . And fee were I've. es. Clas te y. Beule e 


69 0101914 6-Yino ei 1. 35! . 
3 Fam 69; 4. as 12 Win and We his Brother enn and deviled nen 
legen v his Executor all his Eſtate both Real and Perſonal, and four Years after- 
wards he marries, and then by a Codicil makes his Wife bis Executrix. 
And the Queſtion was, Whether the Brother ſhould have the Perſonal 
Eſtate: And it was urged, that he ſhould. for he daes not take it: as 
Executor only, but by expreſs Words of Gift in the Wills and it appears 
that there was not only a Benefit intended him as Executor, for even the 
Real Eſtate was deviſed to him: But it being in Proof that he had not 
any the leaſt Real Eſtate in the World, it was faid by my; Lord Chan- 
cellor, that the Perſonal Eſtate was deſigned him only as Executor: And 
it was chereupon decreed for the Widow, the Executrix. 


3 * 


IF Aby bis Will; deviſes all the Reſidue of his Perſonal Eſtate to B. 11SS. Rep. 
Rl rde them. Executors; and after, by a Codicil, cancels and unh v. 
reyokes every Legacy, Thing, and Part relating to B. and revokes his rag 2 
being, Executor: C. ſhall have the whole. A Revocation, without a new . 
Gift, ſhall have the ſame Effect as if it had been expreſsly given; and 
Whether it be by Codicil or Obliteration, it is the ſame. 1 
An Alteration of Circumſtances has been conſidered as an implied Re- 
vocation, — Thus 185 [x | 
J. S. being a Bachelor, made his Will, and deviſed a Legacy of 300 J. , x 
to his Brother, and other Legacies to other Perſons, and deviſed his Real C/ 41; 
Eſtate. to Eli. Cloſe and her Heirs; and afterwards intermarries with the Brown v. 
| tame Eliz. Cloſe, and died, leaving her Privement enſeint with a Son, with- Thompſon, 
out making any Alteration in his Will: And the main Queſtion in the . 
Caſe was, Whether this Alteration in the Teſtator's Circumſtances did, of Note 155 Re- 
itſelf, without more ado, amount to a Revocation. Thoſe who argued porter ſays, 
for its being a, Revocation, relied on the Caſe of one Ayres (a), in which that this Caſe 
it was reſolved by, the Judges, that where a Man that was unmarried bg N Ny 
made a Will and deviſed away his Eſtate, and afterwards married and e 
had a Child, and died without making any Revocation of his Will, that v here Sit 
this Alteration of Circumſtances; was, in itſelf, a Revocation of the Will, 7% Leerer, 
And a Caſe was cited out of Cicero {b)), where one thinking his Son dead, wy Nat & 
deviſed his Eſtate to another; yet the Son. returning, it was held he 8 
ſhould have it, becauſe it was not to be ſuppoſed he would have diſinherited having Child. 
him without Reaſon. On the other Side it was argued, that though Al- ten, was a Re- 
teration of Circumſtances might, in ſome Caſes, amount to a Revocation of tion of a 
a Will, yet it does not in this Caſe; for there is nothing but what a reaſon- 1 5 
able Man might do, nothing unjuſt or unjuſtifiable. It appeared he had the Bill of he 
an Intention of marrying, Elia. Cloſe when he made his Will, tho' perhaps Legatees, 
he might not know when he died that his Wife was enſeint, or if he did, claiming Le- 
yet it is not uncommon, for many who are kind to, or fond of their Wives, on th 
l : c : | l e Eſtate 
to leave their Children wholly in their Power, to make them the more duti- by ſuch Will: 
ful to her, and that he muſt know the Son would be the Wife's Heir, And the Re- 
as well as his; and would have the Eſtate as ſuch, if ſhe did not diſpoſe of Pier adds, 
it from him. Lord Keeper was clear of Opinion, that Alteration of Circum- 20 finds 
ſtances might be a Revocation of a Will of Lands as well as of a Perſonal — 1 
Eſtate; and that notwithſtanding the Statute of Frauds and Perjuries, that Wrizhr, 
which does not extend to an implied Revocation : But no ſuch Alteration Lord Keeper, 
appears here, for no Injury is done any Perſon; and thoſe are provided 30 July fol- 
( f Owing, rever- 


for whom the Teſtator was bound to provide lor, and {o eſtabliſhed the ſeg the Order 


Will. we TYEITBIVI ©.9 | | 

A rift. | ah. „ ogy roy hf 0 DSULE=S 7 25 vs a | and d | 
the Payment of the Legacies (a). 1 Will. Rep. 304. S8. C. cited by Sir John Trevor, 9 
Rally, and appears, 0 baye been 12 Caſe of Eyre aud Hie, ſaid to de Reported to Sir 7%, by Thy C. 
and ſome eminent .Civiliars,. .{4id.. in a Note. (6). Vid. Cic, de Oratore, Cantab. Ed. p. C 1 'bef 


7 


Tho! Marriage anti the having of Children has been deemed a Revocation 1 L% Ram. 


of a Will; yet it is only a preſumptive Revocation; for if it appears by 44'- Lugg 


any Exprefflonz or other Means, to be the Intent of the Deviſor, that his and Lugg. 
Will mould continue in Force, the Marriage will be no Revocation 

- A' ſubſequent Deviſe to a Perſon incapable of taking, is a Revocation 10 Meu, 2; 1, 
of a precedent Deviſe to a Perſon) capable. This was approved by the Reper v. Rad: 
Counſel on both Sides as good Law. Thus, in a —— _ ie. 
Deviſe of Lands to A. if afterward the Deviſor deviſes the ſame Lands 7». Air. tir. 
ro B. Who was 4 Papilt, both Deviſes are void; for though the laſt is void Pere (E. 3 
as a Will, yet it is good as a Revocation. | SIAN 
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gacies charged 


Of. Diſmiſſion, 


5 36 Ok Willis and Teſtaments. 


Vin. Abr. it. A Deviſe was made of a Term carved out of an Inheritance for ninety-nine 
Deviſe(Y) Years, before the Statute of 3 4 V. & M. c. 14. of fraudulent Deviſes, 


Ca. 2. Saun- . HY : 
"i in Truſt to pay 14 J. per Amum to a Grand-daughter for Life; and 
3 0 Will the Deviſor mortgaged this Land for five 


1 after the making this 
hundred Years (which is a Revocation in Law for the Term, but the 
Deviſee has an Equity to redeem the Mortgage) the Mortgagee aſſigns 
over the Mortgage to the Plaintiff, who was a Creditor by Bond to the 
Teſtator, and the Reverſion in Fee deſcended to the Teſtator's Heir at 
Law. Per Cowper C. the Mortgage is a Revocation pro tanto of the De- 
viſe of the Annuity, and ſhe muſt keep down the Intereſt, or pay a third 
Part of the Redemption; but being a Deviſee ſhe may redeem the 

Mortgage without paying the Bond. | 
Fin. Ar. tit. A. deviſes Land to an Executor for payment of Debs, and recites that 
Deviſe (R. 6.) a particular Schedule of them was annexed to the Will, Remainder over. 
1 After ward he mortgages Part of the ſaid Lands, and pays moſt of the She- 
ag orb e dule Debts with the Money. And it was decreed, that this Mortgage is 
8 not Revocation, neither in all, nor Part, and that the Will ought to extend 
to all the Debts that ſhould be owing at the Time of his Death, and not 
to the Schedule Debts only; and that the Mortgage was only a Security, 
and not an Appointment how it ſhould be made. But this Decree was 
reverſed, though without Prejudice to the Heir at Law. N | 
Prec. in Chan. If Lands are deviſed to one in Fee, and afterward mortgaged to the 
$514. Harkneſs ſame Deviſee, it is a Revocation in toto, being inconſiſtent with the Deviſe; 
"0 though it was agreed, if the Mortgage had been to a Stranger, it had been 

a Revocation quoad the Mortgage only. Decreed per Lord Macclesfield. 

1 Will. Rez, F. S. by his Will gives his Daughter 300 J. for her Portion, and after- 
681. Harte ward marries her to A. and gives her 300 J. for her Portion in Marriage, 
Mayo” e and lived four Years after without revoking his Will. Afterward the 
hoc 3 © | Huſband is a Bankrupt, and the Aſſignees brought a Bill againſt the Fa- 
Rates it thus: ther's Executor for the 300 J. or at leaſt to recover 2007. to make up the 
J S. by Will Portion tantamount to the 500 l. Legacy. Lord Ch. Parker with great 


give 3007. Clearneſs held, that giving a Daughter a Portion by Will, and afterward ” 


2 . Portion in Marriage, is by the Law of all other Nations, as well as 
it ſhe married Great Britain, a Revocation of the Portion given by the Will; and diſ- 
with her Mo- miſſed the Bill with Coſts. | | ax 55 
ther's Con- | 8 | Pk | | : 
ſent, but if not, then 200 J. only: M. afterward in the Life-time of her Father and Mother, married 
without the Conſent of either of them, but the Father was afterward prevailed on to give her 200 J. and 
died without altering his Will. M."s Huſband afterward ng 5 Bankrupt, his Aſſignees brought a Bill 
to have the 300 J. or at leaſt the 200 J. given M. by her Father's Will; but the Bill was diſmiſſed, for that 
the 200 J. given by the Father in his Life- time, was a Satisfaction of the Legacy, and a Revocation of the 
Will as to that Portion; and the 300 J. was to take place on her marrying with her Mother's Conſent, which 
could only be intended after the Father's Death, and conſequently the Legacy never became due at all. 


Vin. Abr. tit. Teſtatrix having three Daughters 4. E. and M. by Will deviſed 1000 !. 

Deviſe (I 2.) to A. $001. to E. and good. to M. After this Wil was made, Plaintiff 

—_ 8 courted A. and upon a Treaty of Marriage, Teſtatrix gave a Note for 

+ ee 500 J. payable within ſix Months after the Marriage to Plaintiff,” in Aug- 

L'. mentation of her Daughter's Portion left her by ber Father; and the 

next Day the Marriage was had; and upon the ſame Day the Teſtatrix 

was taken ill, and died fix Days after, without altering or making a new 

Will; but ſhe did declare, that ſhe did intend that her Daughter A. ſhould 

have but 1000 J. from her, and that now fince ſhe had given her this 500 J. 

ſhe muſt alter her Will; and ſent for an Attorney to do it; but when he 

came ſhe was lightheaded, and died ſoon after. And it was faid by the 
Defendants, the Executors, that the Teſtator's Aſſets were not ſufficient to 

pay Plaintiff the 300 J. upon the Note, and the 1060/7. Legacy, and likewiſe 

the Legacy left to the other two Daughters. And two Points were made; 


2 | | firſt, 


of / 


= TY 


9 1 
— 3 PPE "I" 8 
— II —  —— — * 


Of Wilts and Teſtaments. N 537 


— — — —— ——— —ñ̃ ͤ V— 


"firſt; If this 500 l, Note ſhall be taken in Part of Satisfaction of the 1000 J. 
Legacy? ſecondly, If parol Evidence ſhall be admitted to prove the In- 


1 


+ 


tent of the Teſtatrix? And per Lord Ch. Parker, Circumſtances of Teſta- 


trix and her Family may be given in Evidence to expound the Will, but 
not any parol Declarations to explain the Words of the Will, or to control 


it: That in this Caſe there is no doubt upon the Words of the Will; but the 
Queſtion is, if the Teſtatrix has not advanced Part of the Legacy in her 


Life-time upon the Marriage of her Daughter? And the Evidence is only 
as to the Satisfaction; and thereupon his Lordſhip admitted the Evidence 


to be read; and directed the Maſter to ſee if there were Aſſets ſufficient 


to pay all the Legacies; and upon Report the Court to determine as to the 


Quantum due to the Plaintiff. 


J. S. deviſed to M. his Wife ſix Houſes in Bar of Dower, and, ſubject 2 77k. Rep. 
to his Legacies, he deviſed (the reſt of) his Real and Perſonal Eſtate to 328. Rider v. 
his two Daughters, and their Heirs, in Moieties; and afterward in Conſi- ff r, 
deration of the Marriage of A. his eldeſt Daughter with B. J. S. by ſhip odio 
marriage Articles covenants to ſettle one Moiety of his Real Eſtate to the this Cafe | 
Uſe of himſelf for Life, Remainder to the Uſe of the ſaid B. and A. ſtronger, be- 


his intended Wife for their Lives, Remainder to the younger Children of cauſe after the 


the Marriage in Tail general, Remainder to the faid B. in Fee; and alfo re- ar 
covenanted that he would ſtand poſſeſſed of one Moiety of all ſuch Per- into, 7, 15 
ſonal Eſtate as he ſhould leave at his Death (ſubject only to his Debts, had executed 
and ſuch Legacies as ſhould amount to gooOoOl.) in Truſt for B. and his ſaid à Codicil,con- 
intended Wife for their Lives, and afterward to be paid to their younger ng, 85 
Children. Lord Ch. King held, that though this was but a Covenant, and ,, the 1 
therefore at Law no Revocation of the Will by which the Teſtator had which Con 
diſpoſed of his Real Eſtate, yet that the ſame being for a valuable Conſi- firmation was 
deration, was in Equity /antamount to a Conveyance, and conſequently in? Republica. 


Equity a Revocation of the Will as to the Moiety of the ſix Houſes de- Wille ang Te 


' viſed to the Teſtator's Wife, ſo that B. was intitled to one clear Moiety if he had 


ſhould have a Satisfaction out of the remaining Moiety, and that the Wife 


| Revocation pro tanto. 


of the Real Eſtate, and to an Account of the Rents, Cc. thereof, from wrote it over 
J. S.'s Death; but as to the ſix Houſes deviſed to the Teſtator's Wife, gain, or had 


it being his Intent that ſhe ſhould have them, the Court held, that ſhe * 
2 : a „ 110 Confideration 
ſhould not ſuffer by the Marriage- Articles, there being enough out of the aſſigned over 


other Moiety to ſupply and fatisfy the Deviſe of the fix Houſes to her, 2 Moiety of 


Therefore as to the other Moiety of the Real Eftate, it was decreed, that 9's Real and 


. | ll og eg | . Perſ, 5 
the Teſtator's Widow was to have for her Life fix Houſes, part thereof, repo; 
and the Reſidue of ſuch Moiety ſubject to the Wife's Eſtate for Life in eideſt Daugh. 
the ſix Houſes, to be divided between the two Daughters equally. ws, by which 
es ES ahi YAM 2 reread os 1 che ſaid Rioie- 
ty thus diſpoſed of did no longer continue apy Part of the ſaid 7. S.'s Eſtate: So that the Teſta- 
tor afterward by deviſing a Moiety of his Real and Perſonal Eſtate muſt be intended to have meant the re. 
maining Moiety only, and to have divided that Moiety into Moieties. bid. 334. Note, after the making 
of the Will and Codicil, the Teſtator and his Wife by Leaſe and Releafe and Fine, mortgaged the Pre- 
miſſes ; and it was urged, that this was a Revocation of the Will; but per Lord Chanc. it can only bc a 
bid. 334. | „ 


S. on his Marriage with F.”s Daughter, ſettled 5007. per Annum on $4412 Cafes i 


her; he afterward ſurrendered ſome Copyhold Eſtates to the Uſe of his Ce. 48. 


Will which he made, and gave the Copyhold to his Wife. Afterward Pei; th 


Lanny, 


J. S. on the Death of his Wife's Father, became intitled to 1300 J. in 


| Right of his Wife; then J. S. levied a Fine, and made a new Settlement, | 


and increaſed her Jointure 300 J. per Annum, but never altered his Will, 
And per Lord Chanc. the Settlement 1s a Revocation of the Will, for ſuch 
Lands as are compriſed in it; but the Copyhold is not, and therefore 
pate by me Wwmn. | 


Vol. V. — 8 * 


77 r a rare ees — * — — - 
a L . : — — y 


"533 Of Wilts and Teſtaments. 


_—_— Y —_ 


deli. Caſi in F. S. in 1699 leaves to A. 87841. in Truſt, to be by her inveſted in 
Chonc. 63- Lands, and to ſettle the ſame on herſelf for Lite, Remainder to. the Heirs 
es Sen of B. A Decree was had againſt A. to lay out the Money in Lands, and 
1 0 to ſettle the ſame according to J. S.'s Will. A. purchaſes Lands to the 
Value of 3300 J. and deviſes thoſe Lands to C. (who was Heir at Law 
to B.) and her Heirs, and gives ſeveral Legacies, which could not be paid 
if the Deviſe were not to be taken as Part of Satisfaction; and for that 
Reaſon it was ſo decreed, per Lord Chanc. King. 
Vin. Abr. tit. A. and B. were Tenants in common of Lands in Fee. A. by Will, 
Deviſe (k. 6.) dated 25 Fan. 1719, deviſes her Moiety of the faid Lands unto Truſtees 
2 5.148. and their Heirs, upon Truſt to ſell the ſame for the Purpoſes therein men- 
K „ tioned; and afterward A. and B. made Partition by Deed, dated 16 May 
3 Will. Rep. 1722, and a Fine was levied, and the Uſes were declared to be, as to one 


169. by way Moiety in ſeveralty to A. in Fee, and as to the other Moiety in ſeveralty 
Note cites 


de ge to 3. in Fee, In 1724 A. died without revoking or altering her ſaid 
de „e Will, leaving J. S. her only Son. Lord Chancellor declared, that the 
Certificate ap- Will was well proved, but referred it to the Judges of B. R. whether 


pears to be ſo the Deed of 16 May 1722, and the Fine levied purſuant thereto, was not 


” nba a Revocation of the Will. And Raymond Ch. J. Page, Probyn and Lee. 
ers z 


with which Juſtices, certified their Opinions to be, that the Will was not revoked by 
Lord Chanc. this Deed and Fine, and that 4.*'s Share of the Land contained in this 
King concur- Deed and Fine doth paſs by the Will. Peta Th | 


red, and or- „ | 3 
dered, that the ſeveral Truſts in 4 's Will ſhould be eſtabliſhed : But adds, that if 4. deviſes Lands and 


| levies a Fine, and the Caption and Deed of Uſes are before the Will, but the Writ of Covenant is returnable 


after the Will, this ſeems a Revocation ; becauſe a Fine operates as ſuch from the Return of the Writ of 


Covenant, and not from the Caption. —— See Salk. 341. Lloyd and the Lord of Say and Stale; and yet this 
is an hard Caſe, ſince by the Caption the Party Conuſor does all his Part, and the relt is only the AQ of the 


Clerk or his Attorney, without any particular Inſtructions from the Party. 


25 Rep. By Marriage-Articles it was agreed, that the Wife's Lands, whereof 
arſons v. 


| ſhe was ſeized in Tail, ſhould be conveyed to the Huſband in Fee; they 
Freeman, N. 
25 C. 2. 


warried, the Huſband made his Will and deviſed theſe Lands; then the 
Huſband and Wife ſuffered a Recovery of theſe Lands, to ſuch Uſes, and 
for ſuch Eftates, as they ſhould jointly appoint, and in default of ſuch Ap- 
pointment, to the Uſe of the Huſband and his Heirs. She died without 
_ appointing. Per Hardwicke Chanc. This amounts to a Revocation of the 
Will. And in this Caſe the following Rules were laid down. 5 
If a Man ſeized in Fee, deviſes, and then makes a Conveyance by Fine, 
Feoffment, or Recovery, and takes back a new Eſtate, it is certainly a 
Revocation ; and fo if he takes back the old Uſe unaltered, from a Pre- 
ſumption that he could not have made ſuch a Conveyance, without an 
Intention to alter his Will: But if after making his Will he had made a 
Leaſe, or charged it with a Sum of Money, Cc. it would only have been 
a Revocation pro lanto. The Rules are the ſame in the Deviſe of a Real, 
and of a Perſonal Eſtate, with regard to Charges made afterward : But if 
a Man, having an equitable Eſtate in Fee, deviſes it, and then takes a 
Conveyance of the legal Eſtate; it is no Revocation. The equitable 
Eſtate will not paſs by Will, but the Heir at Law by deſcent of the 
legal Eſtate, may become a Truſtee for the Deviſee, who may call for a 
Conveyance of the Eſtate. If a Man contracts by Articles for the Pur- 
chaſe of Lands, and before a Conveyance, deviſes the Lands and dics; 
the Deviſee ſhall have the Lands, and call for a Conveyance from the 
Vendor. If a Man, ſeized of a legal Eſtate, makes his Will, and then 
conveys the legal Eſtate to another in Truſt for himſelf, it is a Revoca- 
tion. If in this Caſe the Huſband had only taken the legal Eflate by the 
Recovery to execute it into the equitable Eſtate, it would have been no 
Revocation ; but new Uſes are appointed, and though the Wife died with- 
gut making any Appointment, that will not alter the Caſe, for here he 


15 | | -”. took. 
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took the Fee by the Recovery differently qualified, ſubject to different 
Conditions, differently conveyed. But if two Parceners make Partition, 
levy a Fine, and declare the Uſe, that will not be a Revocation, becauſe it 
is to effectuate the Partition. | ” 
A. being ſeized in Fee, ſettled his Eſtate by Leaſe and Releaſe in 1712 Lill. Prad. 
to the Uſes therein after ſpecified, with Liberty nevertheleſs at his Will Conv. 390, 
and Pleaſure to diſpoſe of, alienate or change the ſaid Eſtate, or any Part 499: Ferse, 
thereof, for any Eſtate or Eſtates whatſoever, as he ſhould think fit, and %%.) 


Faucenberge. 


to revoke all and every the Uſes thereby limited, and then declares the Fitzgibb. Rep. 

Uſes to himſelf for Life, with ſeveral Remainders, and a Remainder over 207. S. C. and 

to D. in (Fee) Tail. The ſaid Deed contains the following Powers: Firſt, as to the In- 

A Power for 4. by any Deed or Writing, ſigned, ſealed, and delivered in er. A | 

the Preſence of two or more Witneſſes, to demiſe, leaſe, limit, or ap- 45 ON Pac 

point, the ſaid Premiſſes to any Perſon whatſoever, for any Term or that put id in, 

Terms whatſoever, and for ſo much yearly Rent as he ſhould think fit. thought it 

And that it ſhall and may be lawful to and for the ſaid A. at any Time *ould be of 

during his natural Life, at his Will and Pleaſure, to grant, ſell, or de- f 

miſe the ſaid Premiſſes, or any Part thereof; or by any Deed or Writing could be of no 
under his Hand and Seal, or by his laſt Will, Sc. in Writing, ſigned, Uſebutto gire 

ſealed, delivered, and publiſhed, in the Preſence of three or more Wit- 4. an unlimit- 

neſſes, to revoke, repeal, and make void, all and every, or any the Uſe rang dag 

and Uſes, Eſtate and Eſtates, Truſts and Limitations before raiſed, and and as pra 8 

to declare or limit the ſame, or ſuch new Uſes as ſhould ſeem moſt meet tention was to 

to him, and then and from thenceforth, the Eftates before limited and ſo reſerve ſuch a 

revoked, to ceaſe, Sc. And that the faid A. may diſpoſe of the ſame ys 2 4 

Premiſſes, and every Part thereof, to ſuch other Perſon and Uſes as be be ncold not 

ſhall think fit; any Thing, Sc. to the contrary notwithſtanding. The abridge it. 

firſt Part of this Proviſo, viz. to grant, ſell, or demiſe, appears inſerted 4%. 223. 

by Interlineation. In 1715 4. by Leaſe and Releaſe, reciting that he 

was indebted as ſpecified in a Schedule annexed, conveyed his Eſtate to 

W. R. and W. S. and their Heirs, in Truſt to pay the ſaid Debts by the 

annual Profits, or Mortgage, or Sale of the Premiſſes, and after Payment 

thereof, to pay the overplus, if any, and reconvey ſuch Parts of the 

Premiſſes as ſhould remain unſold, to the ſaid A. or to ſuch Perſon and Per- 

"ſons, and to fuch Uſes, &c. as A. by any Deed or Writing, under his 

Hand and Seal, atteſted by two or more credible Witneſſes, ſhould li- 

mit, Cc. This Releaſe was atteſted by two Witneſſes only. A. died 

without Iſſue. Lord Chancellor, aſſiſted by Lord Chief Baron Reynolds, 

and the Maſter of the Rolls, was of Opinion, that A. intended to reſerve 

an abſolute Power over this Eſtate, and either to revoke it by an expreſs 

| Revocation, or by a Conveyance to different Uſes, which are the two Kinds 

of Revocation, as is evident as well from the Preamble which is interwoven _ 

with the Conſideration of the Deed, as from the Proviſo: And in Conſe— 

quence of that Intention, it is reaſonable to ſuppoſe he meant to have a Power 

to defeat it without taking any Notice of it, and if no Power had been 

reſerved in the Body of the Deed, then would the Preamble have given a 

general Power. That a Conveyance to different Uſes would have been 

a Revocation as effectual as an expreſs Revocation, and that he thought 

any other Conſtruction would be forced and unnatural. That if A. had 

ſtopped with the firſt Words of the Proviſo, viz. to grant, ſell, or de- 

miſe, he had reſerved an abſolute Power, Then come the Words, Or by 

any Deed or Writing. Or is plainly a Disjunctive introductory of a dif- 

ferent Sentence, and a different Power, which is plain by the Words im- 

mediately following, viz. ** And then the Uſes ſo revoked and repealed,” 

which refer to the expreſs Power of Revocation. That if the ſecond Part 

of the Clauſe, or by any Deed or Writing, &c. had been dropped, (and it 

had been) or to repeal, &c. it is plain they would be diſtinct Powers: And 

his Lordſhip aſked, Why thoſe Words ſhould alter the Caſe? That the 


Circumſtance. 
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| Circumſtance of three Witneſſes, is only applicable to the expreſs Revo- 
cation; but it neither goes to the firſt Power, nor to the general Power of 
diſpoſing at the End of the Clauſe, viz. And that the ſaid A. ſhall and 
may diſpoſe, Sc. which is as much a diſtinct Power as can be, and is 
larger than the firſt; for by this he might give his Eſtate (Tail) by Will. 
That the exprefs Power of Revocation could not by this Conſtruction be 
tought nugatory, for within the firſt Power he could not be reinſtated 
in his former Eſtate without a Conveyance and Reconveyance; nor could 
he have deviſed ir. But admitting it to be fo, he thought general In- 
tention is not to be ſuperſeded, becauſe a fubfequent Part of the Deed 
is Surpluſage : And that the whole legal Eſtate paſſed to the Truſtees by 
the Deed of 1713. Decreed 12 Jane 1730. | | 
2 Will. Rep. Tho? a Covenant or Articles do not at Law' revoke a Will, yet if en- 
624. Cotter tered into for 4 valuable Conſideration, amounting in Equity to a * Con- 
* Sec 8. p. veyance, they muſt conſequently be an equitable Revocation of a Will, or 
refolvedin the Of any Writing in Nature thereof, A Woman's Marriage is alone T a 


Caſe of Sir Revocation of her Will. 


Barnham Ry- 


Ar and Sir Charles Wager. Lid. 332. See q Rep. 61. 


3 Will. Reg. Tenant in Tail, Remainder to himſelf in Fee, deviſes his Lands to A. 
163.0Marwod and then ſuffers a Recovery:to the Uſe of himſelf in Fee, and dies with- 
aaa out Iſſue male; this is a Revocation of the Will. 
Vin. Abr. tit. A. 23d June 1729 made his Will, and executed two Duplicates thereof 
Dewiſe (R. 2.) before three Witneſſes, and B made B. and C. (ſince deceaſed) Executors; 
7% J % and one of the Duplicates was delivered to B. A. died 2 Odd. 17 30, and 
n about three Weeks befose his Death he made ſeveral Alterations and Obli- 
terations with his ow-n Hand, in the Duplicate remaining in his own Cuf- 

tody, making a new Deviſe of his Real Eſtate, and a new reſiduary Le- 

gatee, and a new Executor, entirely ſtriking out the Names of the firſt 


Deviſees, reſiduary Legatee and Executors, and altered feveral of the 


former Legacies, and inſerted or interlined new Legacies; and ſoon after 
wrote another Will with his own Hand, agreeable in a great Meaſure, but 
not altogerherz/ to the Will or Duplicate ſo altered, with Concluſion in 
theſe Words cin witnefs whereof I the ſaid Teftator have to each Sheet 
e ſet my Hand, and to the Top, where the Sheets are fixed together, 
„ my [land and Seal, and to the laſt thereof my Hand and Seal, and to 
e a Duplicate of the ſame Tenor and Date, this Day of 
& 1730.” But there was no Signing, or fixing together. Teſtator ſoon 
aſter began to write another Will, Word for Word with the laſt, fo far 
as it goes, but went no farther than deviſing his Lands. Teſtator lived 
ſix Days after, and was in good Health, and might have finiſhed and 
executed both or either of the latter Wills if he had thought fit. Teſtator 
never ſent or called upon B. for the Duplicate of the firſt Will in his 
Hands, though B. lived in Town. After the Death of the Teſtator, all 
the Teſtamentary Papers or Schedules were found lying all in looſe and 
ſeparate. Papers upon'a Table in his Cloſet, not ſigned or executed; and 
the Duplicate of the firſt Will was found on the fame Table, altered and 
obliterated ; (Cut ſupra) with his Name and Seal thereto whole and un- 
_ cancelled, Sentence was given in the Prerogative Court, for the Dupli- 
cate of the firſt Will in B.'s Hands, and confirmed upon Appeal to the 
Delegates, viz. Lord Raymond Ch. J. and Probyn J. Dr. Tindalè and Dr. 
Brampſton, (who were all the Delegates preſent) after four Days ſolemn 
hearing, and upon a Commiſſion of Review (granted by Lord Chanc. King, 
upon the Petition of Hyde the Executor named in the new Will) was 
again affirmed by the Opinion of all the Delegates (except Dr. Pinfold) 
viz, of the Judges Reynolds C. B. Page J. and Comyns B. and two Doc- 
tors of the Civil Law, chiefly on the Reaſon, as the Reporter ſays he 


1 | | heard, 
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heard, that the Teſtator did not intend an Inteſtacy, and by the Altera- 
tions and Obliterations, in his own Duplicate of his firſt Will, he appeared 
only to deſign a new Will, which as he never perfected, the firſt ought 
to ſtand z and Teſtator not calling for the Duplicate of the firſt Will in 
B.'s Hands, firengthens the Preſumption of his Intent not abſolutely to 
deſtroy his firſt Will, till he had perfected another, which he never did. 

J. S. deviſed all his Real and Perſonal Eſtate to Truſtces A. B. and C. ISS. Rep. | | 

their Heirs, Executors, and Adminiſtrators, in Truſt to pay 15“. per Aunum 00. ö 
to the Plaintiffs (his two Siſters) for their Lives, and after ſeveral Legacies, if a} "_ 
the Surplus in Truſt for the Diſſenting Miniſters at Reading, Sc. and gave Spillet S 91. — 
zool. to each Truſtee, and 20 l. per Annum to each, while they took Care | | 
in executing the Truſt. Afterward by Leaſe and Releaſe of ſubſequent | | | 
Date to the Will, the Teſtator conveyed all his Real Eſtate unto and to EE | | 

the Uſe of the faid A. B. and C. and their Heirs, with a Proviſo to be | | li 
void on Payment of 105. And by another Deed of the ſame Date, the | 1 
Teſtator gave all his Perſonal Ef ate to ſaid A. B. and C. Proviſo to be 
alſo void on Payment of 105. But J. S. kept both the Deeds in his 

own Cuſtody, and ſoon after died: And the ſaid A. B. and C. obtained 

Adminiſtration cum Teſtamento annexo as Truſtees. The Truſtees for ſome 
Years paid the 15 J. per Annum a-piece to each of the Teſtator's Siſters ; 

but afterward refuſed to continue the Pay ment thereof, and alſo refuſed 

to pay any of the Diſſenting Miniſters; but kept the Rents, Ec. to their 
own Uſe. The two Siſters (the Heirs at Law) and their Huſbands, 
brought their Bill againſt the ſurviving Truſtee, inſiſting that the Deed 
of Conveyance of the Real Eſtate, and the Deed of Gift of the Perſonal 

Eftate had revoked the Will, and that there was a reſulting Truſt for them, 

as Heirs at Law; or at leaſt that they (the Siſters) were intitled to their 

151, per Annum Annuities. Defendant inſiſted on Plaintiffs having for- 

feited their Annuities by bringing their Bill, there being a Clauſe in the 

Will, that if they (the Siſters) diſputed the Will, then they ſhould for- 

feit their Annuities. Lord Chanc. Talbot decreed, that the Annuities 

ſhould be paid to the two Siſters, with the Arrears and growing Pay- 

ments thereof; but the Surplus was decreed to go to the Diſſenting Mi- 

niſtes. 5 . 

Sir Jobn Wobrych by Will, in Auguſt 1722, deviſed his Eſtate to Truſ- MSS. Rh. 
tees for the Term of 200 Years, for Payment of all his Debts. In De- = rok yay 
cember following he deviſed the ſame to other Truſtees for 300 Years, .. mt 
in Truſt to pay ſome particular Debts by Specialty mentioned in the Deed, 
and all Incumbrances that affected the Eſtate. In June 1723 he died; 
and the Queſtion was, If the Deed in December was a total Revocation of 

the 200 Years Term? And at the Rolls both Terms being held to be 
conſiſtent, the Plaintiff now brought a Bill of Review ; and Talbot Lord | 
Chanc. was of Opinion, 'that the Deed in December was intended only as | 4 
a collateral Security, for Payment of the Debts therein mentioned, and "0 
ſuch others as were a Charge on the Eſtate ; and that Sir John did not 
depart from his former Intentions of paying all his Debts, but only to 
give Preference to thoſe comprized in the 300 Years Term, who by Law 
were preferred to the ſimple contract Debts ; and therefore he declared, 
that ſo much of the 200 Years Term ſhould be ſold as would fatisfy the 
Purpoſes of the Deed ; and afterward the 200 Years Term ſhould com- 
mence. | | ws 05 | 


vol. V. | 6Y | 2. In 


had made another Will for 4.' whereby the Eſlate had been deviſed 75 for Life only 
in Fee, this would be a good Will in Law, if itteſted purſuant to th 
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2. Tn what Cafes the Court will let afide a Will fo2 Fraud. 


2 1/4]. Rep, Fekyl Lord Commiſſioner took a Difference between a Will and a Deed 
270. Jams gained upon a weak Man, and upon a Miſrepreſentation or Fraud; for 
v. Greaves. if a Will be gained from ſuch by falſe Miſrepreſentation, this is not a 
ſufficient Reaſon to ſet it aſide in Equity; as was determined in the 
Duke of Newcaſftle's Will, betwixt Lord Thanet and Lord Clare, and in 
the Caſe of Bodvil and Roberts: But where a Deed which is not revocable 
as a Will is, is ſo gained from ſuch a Perſon, and without any valuable 
Conſideration, the ſame ought to be ſet aſide in Equity, | 


Fin. Ar. tit, A Will obtained in Extremis and upon Importunity of Teſtator's Wife, 
Devi/e, (Z. a.) his Hand being guided in the writing of his Name, has been ſet aſide, 

Ca. 7. p. 167. | | | | 8 0 0h 
Moneypenny v. Brown. 


A Will likewiſe concerning Land may be good at Law, as being well 
executed, and yet be ſet aſide in Equity for Fraud: As where — | 
1 Vill. Reg. A. by Will had deviſed. his Lands to M. his Mother in Fee; M. was 


33 by. afteward told by J. 8. that this Will would not be good, but ought to 
ofs v. 1 racy. 


10% had de. be guarded, as he called it, and that he would make another Will for A. 
viſed Lands to Which he would take Care ſhould be ſufficiently guarded. J. S. afterward 


M. in Fee, drew a Will, by which A. gave the Land to M. for Life only, Remainder 
and afterward to F. S. in Fee. Upon a Bill to eſtabliſh the firſt Will, becauſe of the 
7 A 7 1 ill Practices uſed in obtaining the afrer Will, Lord Chanc. Cowper directed 
chat the Will an Iſſue in Middleſex, where the Will was made, though the Lands lay 
was void for in Shropſhire, to try whether the Will, by which the Lands in Fee were ge- 
want of its viſed to M. was the Laſt Will of 4. ) LT PR TRTLT BE ENE 
being well EY wats i o FRY arriba ng. 3 
guarded; and that he would m ke another Will for 4. that ſhould be effectually guarded; and accordingly 
or Life only, Remainder to J. F. 
Statöte of F tauds, but would be ſet 
aſide in Equity for the Fraud; but as to the Evidence of the Teſtator's being un compot When he made 
this ſecond Will, that is to be tried at Law. Per Lord Chanc. Jbid. 288. A Will, though good at Law, 
may yet be ſet aſide in Equity for Fraud: As if A. ſhould agree to give B. Bank Bills to the amount of 1000 J. 
in- Conſideration that B. would make his Will, and thereby deviſe his Land to 4. and accordingly B. does 
make bis Will, and A. gives B. the Bank Bills, which prove to be forged ; this though a good Will at 
Law, ſhall nevertheleſs be avoided in Equity by 4.'s Heir for -a Fraud. Per Lord Chanc. 16:4. 2 Vern. 


Rep. 699. See in 1 Chan, Rep. 12, 66. Inſtances of a Will of Land being ſet aſide in Equity for Fraud. 


Vin. Ib. tit. A Bill was brought to be relieved againſt a Will obtained by Fraud and Im- 
Deviſe, (Z.z.) poſition, upon this Caſe, The Plaintiff's Son had made a Will in January 
Ca. 11. P. 167. 1716, and thereby deviſed all his Real and Perſonal Eſtate to the Plaintiff, his 
= anſ'y 5. Father, but falling ill ſoon after, at a Fer Diſtance from his Father, of 
e a Conſumption, of which he died, Defendant” perſuaded him to make a 
new Will, ſome ſhort Time before lis Death, whereby he deviſed all his 
Real and. Perſona] Eſtate to Defendant (being. his Kinfman) upon Truſt 
to pay his Debts and Legacies; but ſays nothing of the Refdunm ; but there 
was a general Clauſe of revoking all former Wills, Sc. There were ſeve- 
ral Witneſſes to prove an Impofition and Contrivance, and falſe Suggeſtion 
to induce the Teftator to make this new Will, ſufficient. to ſatisfy the 
Court that it was unfairly obtained, but the Will was regularly figned, ſealed, 
and publiſhed, according to the Statute of 29 Car. 2. and ſo a good Will 
at Law. Lord Ch. Parker, having taken Time to conſider of it, decreed 
Defendant to account for the Perſonal Eſtate, having juſt Allowances, 
Sc. and to convey the Real Eſtate to Plaintiff, ſubject to the Payment 

of Teſtator's Debts, as a Truſtee for the Plaintiff, | 


- 


A Bill 
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A Bill was likewiſe brought to ſet aſide a Will of a Perſonal Eſtate, and to 2 77. Rep. 
ſtay the Probate, upon a Suggeſtion of its being obtained by Fraud; and the 286. Shin. 
Defendant demurred to the Juriſdiction of Chancery, whereupon an In- “ v. Garci- 
junction was moved for, inſiſting that the Demurrer confeſſed the Fraud, 10 © 
and that Fraud was cognizable in Equity as well as in the Spiritual Court; the Sphrtual 
but the Injunction was denied. Court has | 

| Juriſdiction of 
gation touch - 


[ 


Fraud relating to a Will of Perſonal Eſtate, and can examine the Parties by Way of Alle 
ing the ſame, and if the Will was read falſely to Teſtatrix, then it was not her Will. 16d. 


Where a Bill is brought to prove a Will of Lands, the Sanity of the 


| | 3 Hh Will. Reg. 
Teſtator mult be proved; but it is otherwiſe in Caſe of a Deed of Truſt 3 ; Hos 
to ſell for Payment of Debts. | | V. e ledrab. 
| | A Will was ſet 


aſide after forty Years Poſſeſſion under it, upon Account of the Inſanity of the Deviſor, and although in Pre- 
-adice of a Purchaſer. Vin. Abr. tit. Deviſe, (Z. 2.) P. 169. Squire v. Per/ball. 5 


N. B. A Will having relation only to the Teſtator's Death, and not Yin. Abr. bit. 
to the Making: For till his Death he is Maſter of his own Will, and Ne,, (H. 6.) 
therefore the Will of a Papiſt in Ireland, was held to be avoided by a fub- als V. 85 
ſequent Statute made in that Kingdom, which enacts, that the Lands of gan. 8 
Papiſts there ſhall not be deviſeable, but deſcend in Gavelkind. 


3. Where Fraud in obtaining a Will is examinable, 


It has been ſaid, that Wills (of Perſonal Eſtates only) though gained 
by Fraud, if proved in the Spiritual Court, are not to be controverted in 
Equity. Thus where — e „ . | 
A. made his Will, and thereby gave the Plaintiff the greateſt Part of 2 Yes. 8. ts 
his Perſonal Eſtate, to the Value of gooo J. as was proved in the Caſe, 9. Archer v. 
but one B. his Maid-Servant, had in his Sickneſs, prevailed on him (as Mee. 
was alledged) to make another Will, and to marry her a Week before 
his Death, when he lay in his ſick Bed, at fix of the Clock at Night, 
though it was really -proved by two Miniſters, that ſhe was, a Year be- 
fore, actually married to the Defendant M. and was then his Wife; and 
that M. procured the Licence for the Marriage of A. to B. And this 
Will beg ſet up hy M. Executor to B. though it appeared there was as 
groſs Practice as could be, in gaining the Will, the Teftator being non 
com pos, both at the Time of making this Will, and alſo at the Time of 
his ſuppoſed Marriage; and that in his Health he knew that M. and B. 
were married; and that B. ſuppreſſed the firſt Will: Yet that Will ſo ſet 
up, being proved in the Prerogative Court, and the Matter in Queſtion 
being purely relating to the Perſonal Eſtate, the Lord Chanc. was of Opi- _ 
nion, that whilſt that Probate ſtood, this Matter was not examinable in 
Chancery; and though the Fraud was fully proved, and was opened to 
him, he would not hear any Proofs read, but diſmiſſed the Bill. 

So where an Executor proved a Will of a Perſonal Eſtate, wherein one  ,,,,.., 
of the Legacies was forged ; it was decreed, that the Executor had no 388. BE. 
Remedy in Equity; but ought to have proved the Will, with a ſpecial Beale. 
Reſervation as to that Legacy. TS ; 

But though Wills (of Perſonal Eftates only) gained by Fraud, and 2 Vern. 76. 
proved in the Spiritual Court, are not to be controverted in Equity, yet N v. Ola. 
if the Party claiming under ſuch Will comes for any aid in Equity he ſhall #4: 
not have it. — er | _— 

It has been determined likewiſe, that the Courts of Equity can hold 1 Sr. 673. 
Plea concerning a Legacy, and Itkewiſe concerning the Deviſe of the Re- Me v. 
4 ER | ſiduum, arriot. 
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fiduum, which is but a Legacy: And they may in notorious Caſes decree 
a Legatee, who has obtained a Legacy by Fraud, to be a Truſtee for 
another: As if the Drawer of the Will ſhould inſert his own Name inſtead 
| of the Name of a Legatee. 
1 Fg. Caſ. But it has been decreed in the Houſe of Lords, that a Will of a Real 
wo. Ov Eſtate could not be ſet aſide in a Court of Equity for Fraud or Impoſi- 
e. tion, but muſt firſt be tried at Law on Deviſavit vel non, being Matter 
proper for a Jury to inquire into. 


Since the Sheet which contains the Matter relative to Signing, 
Atteftation, &c. was worked off, the Caſe of Windbam v. Chetwynd has 
been publiſhed in Maſter Burrow's Reports, wherein the principal Ob- 
jection was, that the ſubſcribing Witneſſes to the Will were not at the 
Time of their ATTESTATION, credible Witneſſes: And the Judgment of 
the.Court thereon, as delivered by Lord Mansfield, is ſtated in a very full 
and per{picuous Manner: In this Judgment is explained what is to be 
underſtood by the Words Credible and Competent; and after entering very 
largely into the Law reſpecting Atteſtations, it is determined that a Be- 
nefit given to a ſubſcribing Witneſs ſhould nat annul his Atteſtation, and 

make the Will void, as at the Time of bis SUBSCR1BING, if at or after 
the Teſtator's Death, the Witneſs be diſintereſted, and competent to be 
examined in Support of the Will. | TINS 
This Judgment has not, that the Editor knows of, been ſhaken by any 
ſubſequent Adjudication ;, though it muſt be added, that ſome of the 

Principles on which it is founded, have been lately controverted, 
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